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LAW  WITH  RESPECT  TO  WILLS. 


CHAPTER  XXIX. 

gifts  to  the  hbib  as  pubchabeb  (withotit  aht  estate  in  the 
ancestor). 

Gifts  to  "  heir,"  how  constraed. 

De*ise  lo  heir  pu«e«  fee  simple,  [{ 

Heirs  oflhe  bodr  w  porchosen,  f; 

"  Heir  of  the  booy,"  (In  the  siognU: 

Deriu  id  male  iaine,  [p.  5.] 

Hemarka  apoD  Whitelock  u.  Heddoa,  [p.  Q.] 

"Heir"  with  saperoddud  qnaliilcation,  {p.  5.] 

"  Right  hein  mue,"  how  congtmed,  [p.  6.1 

"Rightheln  olmy  name  and  posteritj,"  fp.  G.] 

Whether  deviae  to  hein  of  the  bodj,  male  or  female,  applies  to  a  person  not  he 

geoeial,  [p.  J.^ 
Whether  derite  to  heirs  male  means  heirs  male  of  the  bodr,  (p.  T,  nole.l 
Heir  male  of  body  as  pnrcbaser  hold  entitled,  though  not  heir  general,  [p.  8.1 
Heir  male  of  the  bodj  claiming  bj  descent,  must  cliiim  through  hein  male,  [p.  9.] 
Aliler  as  to  heirs  taking  by  purchase,  fp.  9.] 
DoTise  lo  heir  male  may  apply  to  several  grandsons,  fp.  II.] 
"Next  heir  mole,"  how  construed,  as  between  sons  of  several  daughtera,  (p.  11] 
"  First  male  heir"  in  aimilar  case,  [p.  11.] 
Kemo  est  hKies  Tiventos,  [p.  13.j 
Heir  when  roastmed  to  mean  heir  apparent,  [p.  13,] 
Difibtence  between  nn  heir  apparent  and  heir  preaomptire,  [p.  13,  itoto.] 
Heir  mule  "now  living,"  [p- U.] 

"  Heir  at  law,"  held  to  mean  eldest  son  by  force  of  context,  [p.  U.] 
Remark  on  Came  v.  Roch,  [p.  li.] 
"Heir"  held  to  mean  heir  apparent,  [p.  15] 

"  Hein  "  held  to  mean  heir  apparent  by  force  of  context,  [p.  1 6.] 
"Toflnt  mala  heir  of  the  branch  of  S.  C.'l  family,"  [p.  17.] 
"  Fint  male  heir  "  held  to  mean  male  detceadanl,  [p.  17.] 
Bemocks  on  Doe  v.  Perratt,  [p.  IS.] 

"Heir"  explained  by  context  to  denote  a  person  not  heir  general,  [p.  18.)        • 
Term  "heir"  applied  by  a  testator  to  a  deTieee,  [p.  19.1 
"  Next  heir,"  held  to  denote  a  person  not  heir  genenil,  [p.  19.] 
"  To  the  right  hein  of  me,  my  «oti  excepted,"  [p.  20.] 
Bemai^  npon  Goodtitle  n.  Pugh,  [p.  20.) 

VOL.   II.  1 
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2  aiFTB  TO  THE 

"  Heir  "  in  reTerence  to  gavelkind  or  borough  Engliih  laqds ;  ia  reference  to  personal 

ealaie,  how  conslrued,  [p.  22.) 
"Heira"  applied  to  both  real  and  personal  estate,  [p.  22.] 
"  Nearest  heir  al  law,"  how  congtrned,  [p.  23.] 
"  Heira  "  held  to  mean  ehiidrtn,  [p.  28,] 

GfFTs  to  the  heir,  whether  of  the  testator  himself  or  of  another, 
are  so  frequently  found  in  wills,  and,  where  these  instrumentA 
are  the  production  of  persons  unskilled  in  technical  language, 
the  term  heir  ia  bo  often  used  in  a  vague  and  inaccurate  sense, 
that  to  ascertain  and  fix  its  signi&cation  in  regard  to  real  and 
personal  estate  rfespectively,  whether  alone  or  in  conjunction 
with  other  phrases  which  most  usually  accompany  it,  is  a  point 
of  no  inconsiderable  importance.  Like  all  other  legaf  terms,  the 
word  heir,  when  unexplained  and  uncontrolled  by  the  context, 
must  be  interpreted  according  to  its  strict  and  technical  import; 
in  which, sense  it  obviously  designates  the  person  or  persons  ap- 
pointed by  law  to  succeed  to  the  real  estate  in  question,  in  case 

of  intestacy.'  It  is  clear,  therefore,  that  where  a  testa- 
[  2  ]  '       tor  devises  real  estate  simply  to  his  *  heir,  or  to  fais  heir 

at  law,  or  his  right  heiis,  the  devise  will  apply  to  the 
person  or  persons  answering  this  description  at  hia  death,  and 
who,  under  the  recent  enactment  regulating  the  law  of  inheri- 
tance, (a)  would  take  the  property  in  the  character  of  devisee, 
and  not  as  formerly,  by  descent.^  And  the  circumstance  that 
the  expression  ia  heir,  (in  the  singular,)  and  that  the  heirship 
resides  in,  and  is  divided  among,  several  individuals  as  co-beira 
or  co-heiresses,  would  create  no  difficulty  in  the  application 
of  this  rule  of  conatmction  ;  the  word  "  heir  "  being  in  such  cases 
used  in  a  collective  sense,  as  comprehending  any  number  of 
persons  who  may  happen  to  answer  the  description  ;  and  which 
persons,  if  more  than  one,  would,  if  there  were  no  words  to 
sever  the  tenancy,  be  entitled  as  joint  tenants,  (b) 

And  it  is  to  be  observed,  that  such  a  devise  (though  contained 
in  a  will  made  before  the  year  183@)  vests  in  the  heir  an  estate 
in  fee  simple,  without  words  of  limitation,  or  any  equivalent  ex- 

[tression,  on  the  ground,  (to  use  the  quaint  though  significant 
anguage  of  an  early  judge,)  (c)  that  "  the  word  heir  is  nomen 

(a)  3  &  4  Will.  IV.  c.  106,  i  3. 
\b)  Muunsev  v.  Blamira,  4  Rnis.  384. 

(c)  Per  PDllexfen,  in  Biuclwu  «.  Dordant,  Skinn.  205.  See  alio  BeriitoD  «.  Hnt- 
lej.  Id.  385,  563. 

1  See  2  WilliamB,  Ex.  (2d  Am.  ed.)  806,  609.  Tbe  testator  directed  the  refflaioder 
of  hii  eatate  to  be  equalli/  dieided  amonq  the  han,  and  it  was  held  that  he  meant  his 
own  heira  under  the  etatnte  of  distribuiiona,  Baekin's  Appeal,  3  Borr.  (FennO  304; 
Eiser  f .  Kisor,  2  Jonea,  Eq.  (N.  C.)  SS.  And  where  the  tieqncat  in  a  dariae  of  the 
will  was,  "  the  moncj  \a  be  divided  among  mj  heira  at  aboie  mentioned,"  it  wai 
held  to  be  confined  to  tbe  peraona  apeeificallj  mentioned  in  the  preceding  part  of  the 
will.    Ex  pant  Atti,  9  Mnrjland,  6S. 

*  See  4  Kent,  (ith  ed.)  113,  note,  506,  507. 
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coUectiTiim  :  and  it  ia  all  one  to  say  heira  of  J.  S.,  as  to  say  heii 
of  J.  S.,  and  heirs  of  that  beii ;  for  every  particular  heir  is  in  the 
loins  of  the  ancestor,  and  parcel  of  him." 

Upon  the  same  principle  it  is  well  settled,  that  a  devise  to  the 
heirs  of  the  bodjf  of  the  testator  or  of  another,  confers  an  estate 
tail ;  which  estate,  it  is  to  be  observed,  will  (unless  stopped  in 
its  course  by  the  disentailing  act  of  the  tenant  in  tail)  devolve 
to  aU  persons  who  successively  answer  the  description  of  heir  of 
the  body. 

•The  leading  authority  for  this  doctrine  ia  Mande-  [3  ] 

ville's  case,  (a)  the  circumstances  of  which  aptly  illus- 
trate the  pecnliap  mode  of  devolution  in  such  cases.  John  De 
Mandeville  died  leaving  issue  by  his  wife,  Roberge,  two  chil- 
dren, Robert  and  Maude,  A.  gave  certain  lands  to  Roberge,  and 
to  the  heirs  of  John  De  Mandeville,  her  late  husband,  on  her 
body  begotten ;  and  it  was  adjudged  that  Roberge  had  an  estate 
bat  for  life,  and  the  fee  tail  vested  in  Robert,  (heir  of  the  body 
of  his  father,  being  a  good  name  of  purchase,)  and  that  then, 
when  he  died  without  issue,  Maude,  the  daughter,  was  tenant 
in  tail  of  the  body  of  her  father,  per  formam  doni.  "  In  which 
case,  it  is  to  be  observed,"  says  Ixird  Coke,  "  that  albeit  Robert, 
being  heir,  took'  an  estate  tail  by  purchase,  and  the  daughter 
was  no  heir  of  his  (John's)  body  at  the  time  of  the  gift,  yet  she 
recovered  the  land  per  formam  doni,  by  the  name  of  heir  of  the 
body  of  her  father,  which,  notwithstanding  her  brother  was,  and 
he  was  capable  at  the  time  of  the  gift ;  and,  therefore  when  the 
gift  was  made,  she  took  nothing  but  in  expectancy,  when  she 
became  heir  per  formam  doni." 

As  a  devise  to  the  heir  general,  in  the  singular,  confers  (aa 
•we  have  seen)  an  estate  in  fee  simple,  in  like  manner  with  a  de- 
vise to  the  heira  in  the  plnral,  on  the  ground  that  the  word 
"  heir,"  as  nomen  collectivum,  includea  the  heirs  of  such  heir,  so, 
on  the  same  principle,  a-  devise  to  the  heii  of  the  body  in  the 
aiagnlar,  wonid  donbtless  be  held  to  confer  an  estate  tail  by 
purchase  on  the  person  or  persons  first  answering  the  descrip- 
tion of  heir  of  the  body ;  but  It  has  never  been  decided  whether, 
under  a  devise  to  the  heir  of  the  body  in  the  singular,  the  prop- 
erty would  devolve  successively  to  every  individual 
*  who  should  answer  the  deacription  of  heir  of  the  body,  [  4  ] 
in  like  manner  as  under  a  devise  to  heirs  of  the  body 
in  the  plnral ;  or  whether  the  estate  would  vest  in,  and  be  con- 
fined to,  the  individual  who  should  first  answer  the  description 
of  heir  of  the  body,  and  who  would  take  an  eatate  tail  by  pur- 
chase. The  latt^  was  evidently  the  opinion  of  Mr.  Justice 
^aunton,  in  the  case  of  Doe  d.  Winter  v.  P^ratt,  (b)  who  after 

(a)  Co.  Litt.  as.    8«e  alio  Soathrote  t>.  Slowell,  1  Mod.  2S6,  S3T ;  a  Hoi.  307- 
9)1;  Willie.  Palmer,  SBarr.seiS;  8.  C.  3  Bl-  687. 
{b)  alLt  Scon,  59T,  po)t,  385. 
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citing  Mandeville's  case,  (a)  aod  Soutbcott  v.  Stowell,  (b)  said, 
"  In  theae  instances,  the  estate  tail  ariaes  out  of  proper  words  of 
limitation  in  the  plural  number,  denoting  a  certain  continaoos 
line  of  posterity  '  heiis  of  the  body.'  But  no  sucti  eSect  can  be 
given  to  tlie  words  '  heir,'  '  heir  of  the  body,'  '  right  heir,'  ot 
'  next,'  or  'first  heir,'  where  they  constitute  only  a  mere  desig- 
natio  persons."  The  case,  however,  did  not  raise  this  precise 
point,  as  the  words  "  male  heir"  occurring  in  the  will  then  be< 
fore  the  Court,  were  held  to  mean  male  descetuiant,  in  which 
sense  they  could  not  operate  to  confer  an  estate  tail  by  force  of 
the  doctnne  under  consideration,  any  more  than  those  words 
themselves  would  if  employed  by  the  testator.  It  seems  diffi- 
cult, however,  to  reconcile  with  this  doctrine  the  case  of  White- 
lock  V.  Heddon,  (c)  where  A  devised  to  his  grandson  C  all  bis 
estates,  to  bim,  his  heirs,  and  assigns,  except  as  thereinafter 
mentioned ;  that  is  to  say,  provid(»i  that  in  case  his  (testator's) 
son  B  should  have  any  son  or  sons  begotten  or  born  in  lawful 
matrimony,  then  he  devised  the  said  estates  to  such  (df  male 
issue  as  his  son  B  should  or  miglU  have  at  the  time  of  C^s  aitain' 
ing  the  age  of  tweniy-one  years;  but  in  case  Ms  said  son  B 
should  [not]  have  any  male  issue,  then  be  directed 
[  5  ]  that  C  should  'receive  the  rents  untQ  twen^nine,  as 

above  mentioned ;  it  was  held,  that  a  son  of  B,  in  ven- 
tre matris,  on  C's  attaining  his  majority,  (and  who  was  the 
eldest  son  in  esse  at  that  period,  the  first  being  dead,)  took  an 
estate  tail  by  force  of  the  word  "  issue,"  and  not  a  fee  simple 
by  the  eifect  of  tJie  word  "  estates."  Lord  C  J.  Eyre  said,  that 
as'the  objects  were  the  sons  of  the  testator's  son,  who,  it  ap- 
peared, were  to  have  bis  bounty  in  preference  to  the  son  of  his 
daughter,  (for  such  C  wa»,)  and  as  "  issue "  teas  a  collective 
term,  capable  of  being  descriptive  of  either  person  or  interest,  or 
both,  he  thought  it  reasonable  to  understand  the  word  "  issue  " 
in  its  largest  sense,  so  as  to  deem  it  descriptive  of  an  estate  tail 
male  to  the  sons  of  B,  as  many  as  there  should  be,  in  order  of 
Baccession. 

It  is  evident  that  the  Court  did  not  conatnie  the  words  "  male 
issue "  as  synonymous  with  beirs  male  of  the  body,  inasmuch 
as  the  devise  was  held  to  take  effect  in  favor  of  the  son  of  B 
in  the  lifetime  of  his  father,  so  that  the  words  were  read  as 
importing  heir  apparent  of  the  body, — a  mode  of  construction 
which  seems  to  bring  the  case  into  direct  collision  with  Doe  v. 
Perratt,  in  regard  to  the  nature  of  tbe  estate  conferred  by  the 

(a)  Ante,  3. 

(6)  1  Mod.  aae,  SST;  S  Mod.  S07,  £11. 

(c)  I  Bos.  &.  Pull.  243.  , 

(d)  Eyre,  C.  J.,  reasoned  ojian  the  word  "  auch,"  as  If  it  mcBnt  sac li  sons  Wtare 
mentioned ;  bat  the  expreHiion  wax,  "  such  ihaIo  isine  as  my  udil  son  shnll  or  mnj 
have.."  The  word,  therefore,  evideutl;  bud  referenco  to  the.  *acceedin)r  wonli  of  tlw 
context.  • 
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devise ;  and,  apon  this  point,  the  caae  of  Whitelock  v.  Heddon 
(but  which  unfortunately  vras  not  cited  in  Boe  v.  Perratt)  must 
be  considered  as  overraled. 

Where  a  testator  has  thrown  into  the  description  of  heir  an 
additional  ingredient  or  qualification,  the  devise  must  answer 
the  description  in  both  particulars.  Thaa,  a  devise  to  the  rig^t 
heirs  male  of  the  testator,  or  to  the  right  heirs  of  his 
name,  is,  according  to  the  early  cases,  *  to  be  read  as  a  [  6  ] 
devise  to  the  heir,  provided  he  be  a  male,  or  provided 
be  be  of  the  testator's  name,  (as  the  case  may  be  ;)  and,  conse- 
quently, on  the  principle  jast  stated,  if  the  character  of  heir 
should  happen  to  devolve  to  a  person  not  answering  to  the  pre- 
scribed sex  or  name,  the  devise  would  fail. 

Thus,  in  Ashenhursf  s  case,  (a)  where  the  devise  was  to  the 
rigH  hews  male  of  the  testator  forever;  it  was  held,  both  in  B. 
R.  and  in  the  Exchequer  Chamber,  that,  as  the  testator  died 
leaving  no  other  isane  than  three  daughters,  (who  were,  of  course, 
his  heirs  general,)  the  devise  failed,  and  did  not  apply  to  his 
next  collateral  heir  male. 

So,  in  Counden  r.  Gierke,  (b)  where  a  testator,  having  issue 
a  son  and  a  daught^,  and  two  granddaughters  the  issue  of  his 
daughter,  devised  an  annuity  out  of  certain  lands  to  his  grand- 
children, and  a  legacy  to  his  brother ;  and  then  declared  that 
the  lands  should  descend  unto  his  son,  and  if  he  died  without 
issue  of  his  body,  then  to  go  unto  his  (the  testator's)  riffht  heifs 
of  his  name  and  posterity,  equally  to  be  divided,  part  and  part 
alike ;  and  then  to  his  granddaughters  he  devised  another  annu- 
ity out  of  the  land.  The  question  was,  whether  the  devise  to 
the  right  heir^of  bis  name  and  posterity  was  a  good  devise  to 
the  testator's  brother,  who  was  of  his  name,  but  was  not  bis 
heir.  It  was  held,  that  the  brother  wae  not  entitled,  and  that 
the' devise  was  void,  (c) 

(a)  CiWd  Hob.  34 ;  3  Holl.  Abr.  416,  (F.)  pi.  S. 

(t)  Uoore,  BEO,  pi.  IIBI  ;  S.  C.  Hob.  29-  See  dso  Starling  e.  Ettfick,  Tri,  Ch. 
M I  Lord  OssoUtoD'a  cage,  3  Sullc.  SK-^  8.  C.  Co.  Liu.  as,  a. 

(c)  But  there  is  not  ground  lo  conlciid,  ibat  a  devise  to  ihe  heira  male  of  (he  testa- 
tor openlea  as  n  derise  (o  tbe  heirs  male  of  hia  body,  aeeing  that  it  has  been  long 
setded,  that  a  deriaa  to  A  and  his  heini  male,  or  to  A  and  hii  hein  femaU,  confen 
an  estato  tail  ipOL-ial  (Baker  u.  Wall,  1  Lord  Ra;m.  LSS] ;  and  sucb  la  likewise  lh« 
eftec^  of  a  devise  to  A  for  life,  and,  after  liis  death,  to  his  right  heirs  male  forever 
{Out  d.  Ltndsej  n.  Coljear,  11  East,  S4S) ;  the  word  "heirs"  oeing,  ia  these  leTeral 
case*,  conttraed  to  mean  hein  of  Ihe  hodg.  IndeedHths  opinion  of  the  Conrt  laeTM 
to  hare  been  iti  faToi  of  aach  a  construction  in  Lord  Ossuleton'a  ease,  3  Sallt.  314  ; 
S,  C.  Co.  Litt.  25,  a,  where  one  Ford,  having  iasne  throe  eons  and  a  daughter,  and 
also  ■  brother,  devised  to  hia  three  sons  auci'easivel?  in  tail  male,  with  remainder  lo 
his  own  rigbt  heirs  male  forever;  and  the  three  aoiis  being  dead  without  iaeue,  the 
whole  Court  held,  that  the  brother  could  not  lake  aa  male  heir — Fint,  becaata  a 
deeut  la  hein  im^t  operattt  a*  a  limitation  lo  hein  fnaU  of  the  body,  and  the  brother  could 
not  be  b^r  male  of  the  devnor'a  body  ;  Secondtj,  becanae  the  remainder  to  the  hein 
male  were  words  of  purchase,  and  by  purcliaae  the  brother  could  not  take  as  heir 
male,  hit  niece  being  the  heir  Bt.common  law.  As  Uie  cue  on  Ihe  latter  gronnd  ac- 
cords  with  Ihe  antecedent  antliorities  above  iwled,  it  would  not  be  ssre  or  correct  to 
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[  7  ]  *  It  remains  to  be  considered  how  far  the  doctrine  of 

the  preceding  cases  is  applicable  to  limitationa  to  heirs 
of  the  body.  Sit  E.  Coke  (a)  lays  down  the  following  distinc- 
tion, "  That  where  lands  are  given  to  a  man  and  hia  heirs  female 
of  his  body,  if  he  dieth  leaving  issue  a  son  and  a  daughter,  the 
daijighter  shall  inherit,  for  the  will  of  the  donor,  the  statute 
working  with  it,  ehall  be  observed.  But  in  the  case  of  a  pur- . 
chase  it  is  otherwise ;  for  if  A  bave  issue  a  son  and  a  daughter, 
and  a  lease  for  life  be  made,  the  remainder  to  the  heirs  females 
of  the  body  of  A,  and  A  dieth,  the  heir  female  can  take  nothing, 
because  she  is  not  heir ;  for  she  ranat  be  heir  and  heir  female, 
which  she  is  not,  because  her  brother  is  heir." 

The  latter  branch  of  this  proposition  has  been  the  subject  of 
much  controversy.  Lord  Cowper,  in  the  well-known 
[  8  ]  case  of  Brown  v.  Barkham,  {b)  denied  it  to  be  '  law, 

and  so  decided ;  and  though  the  proprie^  of  bis  deter- 
mination was  questioned  by  Lord  Hardwicke,  before  whom  the 
case  was  brought  by  a  bill  of  review,  (c)  and  though  Mr.  Har- 
grave  has  defended  tbe  position  of  his  author  with  his  usual 
acuteness  and  learning,  ( j)  yet  subsequent  cases  appear  to  have 
estabUshed,  in  opposition  to  Coke's  doctrine,  that  a  limitatioD, 
either  in  a  will  or  deed,  to  the  heirs  special  of  the  body  by  par- 
chase,  will  take  effect  in  favor  of  the  designated  heir  of  the 
body  (if  any)  tkougk  Ae  or  she  be  not  the  heir  general  of  the  body. 
f  bus,  in  the  case  of  Wills  v.  Paltner,  {e)  it  was  held,  that,  under 
a  devise  in  remainder  to  the  heirs  male  of  the  body  of  A,  (a 
person  who  had  no  estate  of  freehold  under  the  will,)  the  second 
son  of  A  was  entitled  as  heir  Toale  of  the  body,  though  he  was 
not  heir  general  of  the  body,  which  character  ^longed  to  a 
granddaughter,  the  child  of  a  deceased  elder  son. 

This  case  was  followed  by  -Gvans  d.  Weston  v.  Burten- 
shaw,  (/)  in  which  the  same  construction  was  applied  to  tbe 
limitations  of  a  tnairiage  settlement  In  this  state  of  theaathor- 
ities,  it  seems  unnecessary  to  encumber  the  present  work  with  a 
statement  of  the  numerouR  early  cases  on  the  subject,  (g-)  which 

tr«M  it  tu  ftn  &4j<idication  od  the  Grat  point ;  though,  if  tho  Court  had  been  cnlled 
npon  to  decide  the  e»»e,  it  ia  pretij  evident  what  the  decision  would  have  been.  The 
doctrine  of  these  cue*  was  recuirniied  in  the  recent  case  o(  Doe  d.  Winter  v.  Formtt, 
9  BarD.  &  Cresi.  65,  and  3  M.  &  Scott,  605,  whore,  however,  tho  quenion  befora  the 
Conn  was  (aa  we  ahsil  proently  eee)  diGTercnt 

(a)  Co.  Litt.  24,  b. 

(fr)  Pre.  Ch.  442,  461.     See  alio  Amb.  8. 

{c}  Co.  Litt.  25,  a. 

id}  Id.  24,  b. 

ji!)  5  Barr.  SGIT. 

(/)  Co.  Litt.  184. 

(^)  The  reader  who  wishes  to  examine  these  casci  will  Hiid  the  auihoritiea  on  one 
side  full?  Btotsd  in  Mr.  Uai^rave'i  nole  above  referred  lo,  and  those  on  the  other,  in 
Mc.  Powell's  Treatise  on  Davises,  vol.  i.  p.  319,  3d  ed. ;  these  aulhon  having  both 
diiplaved  mnch  indoilry  in  the  search  for  cases  to  support  their  respective  views.  Xt 
shoold  be  observed.  Chat  Hr.  Haigrave's  strictures  wen  written  before  the  earn  of 
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(oonflicting  as  they  aie)  cannot  exert  much  ioflnence  on  a  ques- 
tion  whicb  has  been  the  subject  of  three  distinct  adju- 
dications of  a  comparatively  recent  *  date,  ail  concur-  [  9  ] 
ring  to  sapport  tbe  'more  convenient  and  liberal  con- 
fltractioii.  It  is  probable,  indeed,  that  a  Judge  le»s  abhorrent  of 
technical  and  rigid  rules  of  constructlDn  than  Lord  Mansfield, 
would  have  hesitated  to  decide  as  his  lordship  did  in  Wills 
V.  Palmer,  and  Evans  v.  Burtenshaw,  in  the  teeth  of  the  high 
authority  of  Lord  Coke ;  but  it  ie  still  more  probable  that  the 
Courts,  at  the  present  day,  would  refuse  to  set  the  question 
again  afloat,  by  attempting  to  overrule  those  cases,  even  if  they 
disapproved  of  the  principle  on  which  they  were  decided. 

Aiid  here  it  may  be  proper  to  notice,  that,  in  order  to  entitle  a 
person  to  inkerii  by  the  description  of  heir  miile  or  heir  female 
of  the  body,  it  is  essential,  not  only  that  the  claimant  be  of  the 
prescribed  sex;  bat  that  auch  person  trace  bis  or  her  descent 
eutirely  through  the  male  or  funale  line,  as  tbe  case  may  be. 
Thus,  it  is  laid  down  by  Iiittletoa,  that  "  if  lands  be  given  to  a 
man  and  the  heirs  male  of  his  body,  and  he  hath  issue  a  daugh- 
ter, who  has  issue  a  son,  and  dieth,  and  after  the  donee  die,  in 
this  case  the  son  of  the  daughter  shall  not  inherit  by  force  of  the 
entail;  for  whoever  shall  inherit  by  force  of  a  gift  made  to  the 
heirs  male,  ought  to  convey  Au  descent  wholly  by  the  heirs 
male"  (a) 

It  is  otherwise,  however,  in  the  case  of  gifts  to  the  heir  male 
or  female  by  purchase ;  for,  if  lands  be  devised  to  A  for  life, 
and  after  his  decease,  to  the  heirs  male  of  the  body  of  B,  and 
B  have  a  daughter  who  dies  in  bis  lifetime,  leaving  a  son  who 
survives  B,  (all  this  happening  in  the  lifetime  of  A,  tbe  tenant 
for  life,)  such  grandson  is  entitled,  under  the  devise,  as  a  person 
anawering  the  description  of  heir  male  of  the  body  of  B,  he 
being  not  only  the  immediate  heir  of  B,  (though  the 
bwBbip  is  *  derived  tlirough  bis  deceased  mother,)  [b)  [  10  ] 
bat  being  also  of  the  prescribed  sex.  (c) 

It  should  be  observed,  however,  that  in  the  case  of  Oddie  v, 
Woodford,  {d)  which  arose  on  the  celebrated  will  of  Mr.  Thel- 


Willa  V.  P&loKr,  and  Evans  v.  Bartenshav,  and  ihal,  in  man^  of  ihe  cases  ciied  hy 
him,  ths  devisii  -wat  V)  ihe  heirs  general ;  as  to  which  it  ii  not  attempted  to  impni^n 
the  doctrine  for  which  he  contends. 

(a)  Co.  Liu.  S5,  B. 

[h)  Hoban,  SI ;  Co.  Litt-  S5,  b. 

\c)  This  distinction,  however,  soemi  to  hare  been  loet  itght  of  by  Hr.  Jnstiee 
TaDDtun,  in  the  recenL  case  of  Doe  d.  Winter  v.  PerrMt,  3  M,  &  Scott,  395,  who,  on 
the  aatboritj  of  the  aboTe^cited  passage  In  Littleton,  seems  to  hare  considered,  that, 
even  under  a  devise  to  the  heir  male  of  the  bodj  bg  ptrchast,  the  heir  must  derive  his 
title  entirely  through  males,  and  ihnt  the  male  iasae  of  a  deceased  danefaler  eonld  aot, 
under  anj  circamitanco«,  support  a  claim.  The  case,  howovt^r,  did  not  laite  the 
point  i  and  others  of  the  letirned  Judges  in  the  same  case  expi^ssly  recognized  the 
oitlinction  stated  in  the  text. 

{di  9  UjL  &  Craig.  GSi. 
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Insgon,  (a)  and  also  in  Bernal  v.  Bernal,  (b)  a  devise  to  male 
descendants  was  held  to  be  confined  to  males  claiming  throagfa 
males,  and  not  to  comprise  descendants  of  the  male  sex  claim- 
ing through  females ;  but  in  neither  of  these  cases  does  the  rale 
in  question  seem  to  have  been  impugned,  the  deciaioa  having, 
in  each  instance,  been  founded  on  the  context.  In  Oddie  v, 
Woodford,  Lord  Eldon  dwelt  mnch  on  the  association  of  the 
word  '^  Hneal"  with  naale  descendant;  the  expression  being 
"  eldest  male  lineal  descendant."  The  word  "  hneal,"  indeed 
may  seem,  in  strictness,  not  to  materially  add  to  the  force  of  the 
weird  "  descendant ; "  but  bis  lordship  considered  that,  having 
regard  to  all  parts  of  the  will,  and  to  the  rule  which  imputes  to 
a  testator  an  additional  meaning  for  each  additional  expression, 
the  anxious  repetition  of  the  word  "  lineal "  in  every  instance, 
indicated  an  intention  to  confine  the  devise  to  persons  of  male 
lineage.  Bat  though  neither  Lord  Eldon  nor  Lord  Cottenham 
questioned  the  rule  of  conBtniction,  which  reads  a  devise  simply 

to  the  male  descendant  of  A  as  applying  to  the  male 
[  11  ]       issue  of  a  female  line ;  yet  their  respective  *  decisions 

teach  the  necessity  of  caution  in  the  application  of  the 
rule,  and  of  a  diligent  examination  of  the  context,  before  such 
an  hypothesis  is  adopted. 

Since,  therefore,  the  son  of  a  deceased  female  may  take  by 
purchase  under  the  description  of  heir  male,  it  follows  that  sev- 
eral individuals,  as  grandsons,  may  become  entitled  under  a  de- 
vise to  heirs  male,  or  even  (as  several  co-heirs  make  but  one 
heir)  to  heir  male  in  the  singular.  As  where  a  testator  devises 
real  estate  to  the  heir  male  of  his  body,  and  dies  without  leav- 
ing any  son  or  daughter  surviving  him,  but  leaving  grandsons 
the  issue  of  several  deceased  daughters,  the  sons  of  the  several  . 
daughters  respectively,  or,  if  more  than  one,  the  eldest  sons  of 
the  several  daughters  are  concurrently  entitled,  under  such  de- 
vise, as  the  heir  or  heirs  male  of  the  testator.  Under  such  cir- 
cnmstances,  however,  considerable  difficulty  is  occasioned  if  the 
testator  has  prefixed  to  the  word  "  heir  "  any  expression  showing 
that  be  had  in  his  view  a  single  individual ;  as  in  the  case  sug- 
gested by  Lord  Coke,  (c)  who  says,  "  If  lands  be  devised  to  one 
for  life,  the  remainder  to  the  next  heir  male  of  B,  in  tail,  and  B 
bath  issue  two  daughters,  and  each  of  them  hath  issue  a  son, 
and  the  father  and  the  daughters  die ;  some  say  the  remainder 
is  void  for  uncertainty ;  some  say  the  eldest  shall  take  because 
he  is  the  worthiest ;  and  others  say  that  both  of  them  shall  take, 
for  that  both  make  but  one  heir." 

A  question  of  this  nature  was  elaborately  discussed  in  ibe 
recent  case  of  Doe  d.  Winter  v.  Ferratt,  (d)  where  a  devise  in 

(a)  3  Mfl.  &  Cnig.  SS9.  (h)  3  Mjl.  &  Crug.  5». 

(c)  Co.  Un.  35,  b.  (rf)  &  Bam.  &  CreiB.  41  ;  S.  C.  8  H.  &  Scott,  MS. 
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TemaiDder  was  "  to  the  first  male  heir  of  the  branch  of  my 
uncle  Richard  ChUcott's  family ; "  the  facts  being  that,  - 
.at  the  date  of  the  will,  the  ancle  was  dead,  *  leaving  [  13  ] 
five  daughters,  of  whom  the  eldest  died  before  the 
remainder  fell  into  possession,  leaving  several  daughters,  one  of 
whom  (who  was  living)  bad  a  son ;  and  it  was  held,  in  the 
HooBe  of  Iiords,  reversing  a  jndgment  in  the  King's  Bench,  that 
Biicb  SOD,  as  the  sole  male  descendant  of  the  eldest  daughter, 
was  entitled  in  preference  to,  and  in  exclusion  of,  the  male  issue 
of  the  younger  daughters,  of  whom  some  were  living  and  some 
were  dead,  each  having  a  son  or  sons,  who  were  older  than  the 
grandson  of  the  eldest  daughter ;  the  Court  being  of  opinion 
ttiat  the  word  "  first"  prefixed  to  the  words  "  male  heir,"  which 
were  construed  to  mean  male  descendant,  referred  to  priority  of 
line,  and  not  to  priority  of  birth ;  and,  consequently,  that  a 
younger  male  descendant  of  the  eldest  daughter  was  to  be  pre- 
f^red  to  an  elder  male  descendant  of  a  younger  daughter,  and 
also  to  him  who  had,  bv  the  decease  of  his  mother /rs(  acquired 
the  character  of  a  "  male  heir."  (a) 

It  is  clear  that  no  person  can  sustain  the  character 
of  •  heir,  properly  so  called,  in  the  lifetime  of  the  an-        [  13  ] 
cestor,  according   to   the  familiar   maxim,  nemo   est 
hseres  viventis.' 

Therefore,  where  (6)  a  man  having  two  sons,  devised  lands  to 
the  younger  son  and  the  heirs  of  his  body,  and,  for  want  of  such 
issue,  to  the  heirs  of  the  body  of  his  elder  son,  and  the  younger 
died  without  issue  in  the  lifetime  of  the  elder ;  it  was  held,  that 
the  son  of  the  elder  could  not  take  under  the  devise,  (c) 

The  great  struggle,  however,  in  cases  of  this  nature,  has  gener- 
ally been  to  determine  whether  the  testator  uses  the  word 
"  heir  "  according  to  its  strict  and  proper  acceptation,  oi  in  the 
sense  of  heir  apparent,  or  in  some  inaccurate  sense. 

(a)  In  fitTOr  of  ll>e  claini  of  the  stock  of  the  eldut  daughter,  some  reliance  nppeart 
to  luiTi  been  placed  on  Haiper's  carc,  which  is  thus  itaied  in  Hale'i  MSS.,  Co.  Liil. 
10,  b  :  "  Harper  haTing  a  ion  and  tonr  dautrhtcm,  namcl)',  A,  B,  C,  and  D,  dcviKes 
to  the  son  in  tail,  remainder  to  B  and  C  for  life,  ropiainder  proximo  coniangniniialin 
et  imngaiTiia  of  tlie  devisor  ;  and  in  Easter,  IT  Jamca,  by  two  juitices  agointt  one,  the 
remainder  vests  in  all  the  dsnghtcrs,  when  the  son  dies  without  i^nc ;  jint  afterWHrds, 
Michaelmas,  SO  James,  per  lotam  cnriam,  it  vesta  in  the  eldest  dau(;hter  only,  unil 
sot  in  all  the  dan(chters---first,  becanse  proximo  ;  secondly,  because  un  express  estate 
ii  limited  to  two  of  the  dautrhten."  Ferriman  v.  Pierre,  Hule's  MSS.  See  S.  C.  in 
Palmer,  II,  303  ;  S  Boll.  Rep.  256,  nom.  Ferin  v.  Pesrce,  Bridg.  U  ;  O.  Bendloc, 
103,  106.  It  was  also  observed,  that  thongh  the  coarse  of  descent  among  females  Is 
lo  oil  eqtiBlly,  yet  tliat,  for  some  pnrposea,  the  elder  is  preferred  :  as  in  the  case  of  an 
odvowsoo  held  in  coparcenaij,  in  which  the  lirst  right  lo  preecnt  is  conceded  lo  the 
elder ;  and  so  under  a  partition  made  by  a  third  person  among  parceners,  in  which 
the  elder  bas  the  choice  of  the  severat  lots- 
See  also  Archer's  casi 
'B  of  the  devise  in  ibit  ci 
lires  that  a  contingent  remainder  sbonld  vest 
le  preceding  estate.     Ante,  vol.  i.  p.  778. 

1  See  Bowera  v.  Porter,  4  Bck.  SOS,  a09. 
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SometimeB  the  context  of  the  will  shows  that  he  intends  the 
person  described  as  heir  to  become  entitled  under  the  gift  in  hia 
ancestor's  lifetime^  the  term  being  used  to  designate  the  heir 
apparent,  or  heir  presamptive.  (a) 

As  in  the  case  of  James  v.  Richardson,  (b)  vrhere  a  man  de- 
vised lands  to  A  and  his  heirs  during  the  life  of  B,  io 
[  14  ]  trast  for  '  B,  and,  after  the  decease  of  B,  to  the  heirs 
male  of  the  body  of  B  tww  livinf^,  and  to  such  other 
heirs  male  or  female  as  B  should  have  of  his  body,  the  words 
"  heirs  male  of  the  body  now  living  "  were  held  to  be  a  good 
description  of  the  son  and  heir  apparent,  living  at  the  time  of 
the  making  of  the  will,  to  which  period  the  word  "now"  was 
considered  to  point,  (c) 

So,  in  the  case  of  Lord  Beaulien  v.  Lord  Cardigan,  (rf)  a  be- 
quest of  personal  estate  to  the  heir  male  of  the  body  of  A,  to 
take  lands  in  course  of  descent,  being  followed  by  a  gift  in  de- 
fault of  such  heir  male  to  A  himself  for  life,  the  testator  was 
considered  to  have  explained  himself  to  use  the  words  "  heir 
male  "  as  descriptive  of  the  son  or  heir  apparent. 

Again,  in  the  more  recent  case  of  Carne  v.  Boch,  (e)  where  a 
testator  gave  his  real  and  pen>ooal  estate  to  the  heir  at  law  of 
A,  and  in  case  such  heir  at  law  should  die  without  issue,  then 
he  devised  the  same  to  the  next  heir  at  law  of  A,  and  his  or  her 
issue,  and  in  case  all  the  children  of  A  should  die  without  issue, 
then  over.  A  was  living  at  the  date  of  the  will,  and  at  the 
death  of  the  testatoi; ;  and  it  was  held,  that  her  eldest  son  had 
an  estate  tail  under  the  will,^ 

In  this  case,  it  was  probably  considered,  that  the  testator  had, 
by  the  word  "children,"  explained  himself  to  use  the  words 

(a)  The  reader  Bcarcelj  need  be  reminded  of  tbe  difTerence  betweea  an  heir  appar- 
ent.  and  an  heir  preaamptive.  An  heir  apparent  is  the  persoa  who  will  tnccifaUy 
beromo  heir,  in  case  he  aurrives  the  ancestor.  The  heir  presumptiTe  ig  a  person  who 
will  become  heir  in  the  same  event,  proridcd  his  or  her  claim  is  not  superaedcd  by  the 
birth  of  a  more  &Tared  abjecL  Thni,  if  a  man  bas  an  eldest  or  onlj  »oa,  such  son 
is  liis  heir  apparent.  If  he  has  no  child,  but  baa  a  brother  or  siBlar,  or  any  other  cpt- 
lateral  relation,  sach  relation  is  his  heir  presnmpliTe,  because  liable  to  be  postponed 
by  the  birth  of  a  child  ;  so  if  his  only  issue  be  a  daughter,  incb  daughter,  being  liable 
to  he  superseded  by  an  afterhom  son,  is  heirpresumpdTe. 

(Ii)  James  v.  Richardson,  T.  Jon.  99 ;  t  Eq.  Ca.  Ab.  Sll ;  S.  C.  1  T«n(.  334 ;  2 
Vent.  311,  nom.BurchettLDurdant.Itaym.  330;  3  Keb.  33  ;  Poltex.  497. 

(c)  Ante,  vol.  i.  p.S78. 

(d]  Amb.  S33. 

je)  4  M.  &  Pay.  862. 


'  A  legacy  to  the  lawful  heirs  of  A,  when  it  appears  in|  the  will  that  he  Is  liring,  Ea 
eqairalent  as  a  description,  to  a  legacy  to  his  next  of  kin,  or  to  his  children.  Simms 
i>.  Garrot,  1  Der.  &  Bat.  F.q.  393.  A  general  deviie  to  the  "  heirs  "  of  a  ponon,  who 
19  then  living,  but  is  not  referred  to  as  living,  is  void.  Heard  c  Horton,  1  Denio.  165. 
But  a  devise  to  the  heirs  of  one,  who  is  stated  in  the  will  to  be  tiring,  is  a  valid  dis- 

gsition  in  bvor  of  those  who  wonld  be  his  hein  if  be  should  then  die.    lb.    Sao 
iwen  V.  PorUr,  4  Pick.  198. 
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*'heii  at  taw"  as  aynonytoons  with  eldest  son.     And  tbia  cor- 
stractioti  has  prevtuled  in  some  other  cases  where  the  indication 
-  of  intentioii  was  leas  decisive  and  unequivocal. 

As,  in  Darbison  d.  Long  v.  Beaumont,  (a)  where  the 
'testator,  after  creating  various  limitations  for  life  and  [  15  ] 
in  tail,  devised  his  estates  to  the  heirs  male  of  the  body 
of  his  aunt  E.  L.  lawfully  be^Uen,  remainder  to  the  testator's 
own  right  heirs ;  ke  also  gave  XlOO  to  his  said  aunt  E.  L.,  and 
£500  to  her  children ;  he  likewise  gave  to  A  (who  was  his  heir 
at  law^}  an  annnitT  ont  of  the  said  hereditaments,  and  a  legacy 
to  her  children.  The  prior  limitations  determined  in  the  lifetime 
of  E.  L^  upon  which  the  question  arose,  whether  A.,  the  eldest 
son  of  K  !U,  could  take ;  to  whose  claim  it  was  objected,  that, 
his  mother  being  living,  he  was  not  beir.  But  it  was  adjudged, 
in  the  Exchequer,  which  judgment  (after  being  reversed  in  the 
Exchequer  Chamber)  was  ultimately  affirmed  in  the  House  of 
Ixtrds,  that  A  was  entitled  under  this  devise ;  it  being  evident 
from  the  whole  will,  that  the  eldest  eon  was  the  person  designed 
to  take  by  the  appellation  of  the  heir  male  of  the  body  of  the 
testator's  annt  E.  L. ;  and  that  although  the  word  "  heir,"  in  the 
sbictest  sense,  signified  one  who  had  succeeded  to  a  dead  ances- 
tor, yet,  in  a  more  general  sense,  it  signified  an  heir  apparent, 
which  supposed  the  ancestor  to  be  living ;  that  the  testator  took 
notice  that  the  sons  of  E.  L.  were  living  at  that  time,  by  giving 
them  legacies ;  and  also  that  E.  L.  "was  likewise  living,  by  giv- 
ing h^r  a  legacy ;  (&)  and,  therefore,  he  could  not  intend  that 
the  first  son  should  take  strictly  as  beii,  that  being  impossible 
in  the  lifetime  of  the  ancestor;  but  aa  heir  apparent,  be  might 
and  was  clearly  intended  to  take. 

So,  in  Goodright  d.  Brooking  v.  White,  (c)  where  the  testator, 
after  devising  certain  life  annuities  to  three  daughters, 
and  an  annuity  to  M,  another  daughter,  during  'the  [  16  ] 
joint  lives  of  herself  and  the  testator's  only  son  K., 
gave  the  estate  (subject  to  tfae  annuitiea)  to  his  daughter  M.  for 
two  years,  with  remainder  to  R.,  his  son,  for  ninety-nine  years, 
if  he  shonld  so  long  live ;  and  subject  liiereto,  he  devised  the 
same  to  IL's  heirs  male,  and  to  the  heirs  of  his  dai^hter  M., 
jointly  and  equally,  to  hold  to  the  heirs  male  of  B,  lawfully  be- 
gotten, and  to  the  heirs  of  M.  jointly  and  equally,  and  their 
heirs  and  assigns  forever ;  and  for  want  of  heirs  male  lawfully 
begotten  of  the  body  of  K,  at  the  time  of  his  decease,  the  tes- 
tator devised  the  same,  charged  as  aforesaid,  to  the  heirs  and 
aasigna  of  M.  lawfully  begotten  of  her  body,  to  hold  to  the 

(a)  I  p.  W.  329 ;  3  Br.  PuL  Ca.  (Toml.  «d.)  60 ;  et  rid.  Jamei  v.  Bichardioii, 
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heirs  and  aaBigos  of  M.  forever.  B^  the  son,  had  at  the  date  of 
the  will,  a  son  and  two  datighters ;  and  M.,  the  testator's  daagh- 
ter,  then  had  one  son.  R.  died  in  the  lifetime  of  M.  It  was 
contended,  that  the  devise  to  the  heir  of  M.  was  void,  his  mother 
being  alive  at  the  expiration  of  the  preceding  estates;  bat  the 
Conrt  held  that  her  son  was  entitled.  De  Qrej,  C.  J^  said,  that 
the  testator  took  notice  that  M.  was  living,  by  leaving'  her  a  term 
and  a  subsequent  aanuity,  and  meant  a  present  interest  should 
rest  in  her  heir,  that  was,  her  heir  apparent,  daring  her  life.' 
Blackstone  thought  that,  as  the  testator  had  varied  the  tenure 
of  M.'s  annuity  &om  that  of  the  other  sisters,  theirs  depending 
on  their  own  single  lives,  and  hers  on  the  joint  lives  of  heraelf 
and  her  brother  R.,  it  was  plain  the  testator  had  in  his  contem- 
plation that  she  might  st^vive  R.,  as,  in  fact,  she  did ;  and  there- 
fore, the  word  heir  must  be  consbrued  as  equivalent  to  issiie,  in 
order  to  make  him  take  in  her  lifetime,  agreeably  to  the  ioteot 
of  the  testator. 

In  the  case  of  Doe  d,  "Winter  ti.  Perratt,  (a)  a  testti- 
[  17  }  tor  *  devised  lands  to  his  kinsman,  John  Chilcott,  in 
terms  conferring  an  estate  tail  male ;  and,  in  default 
of  male  heir  by  him,  directed  the  lands  to  fall  to  the  first  male 
heir  of  the  branch  of  hie  (the  testator's)  uncle,  Bichard  Chilcotf  s 
family,  paying  unto  snch  of  the  daughters  of  the  said  B.  Chil- 
cott,  as  should  be  then  living,  the  sum  of  ^£100  each,  at  the 
time  of  taking  possession  of  the  said  estates.  John  Chilcott 
died  without  issue.  R.  Chilcott  was  dead  when  the  testator 
made  his  will,  having  left  five  daughters,  several  of  whom  (in- 
cluding tiie  eldest)  died  before  the  remainder  fell  into  poasessioD. 
The  eldest  daughter  left  several  daughters,  one  of  whom  had  a 
son,  who  was  the  only  male  descendant  of  the  eldest  daughter. 
Each  of  the  other  deceased  daughters  left  sons,  and  each  of  the 
living  daughters  had  also  sons,  some  of  whom  were  born  before 
the  grandson  of  the  eldest  daughter.  The  question  between 
these  several  stocks  was,  which  of  them  was  entitled  under  the 
denomination  of  "first  male  heir."  Mr.  Justice  Holroyd  and 
Mr.  Justice  Littledale  held,  that  the  son  of  the  daughter  who  first 
died,  leaving  male  issue,  was  entitled  ;  dissentiente  Mr.  Justice 
Bayley,  who  was  of  opinion  that  the  son  of  the  eldest  of  the 
da^hters,  who  had  a  son,  was  entitled,  whether  such  daughter 
were  living  or  dead,  and  without  regard  to  the  relative  ages  of 
the  sons  of  the  several  daughters ;  the  learned  Judge  thinking 
that  "  heir "  here  meant  iieir  apparent  of  the  eldest  daughter. 
The  case  was  brought  by  writ  of  error  into  the  House  of  Lords ; 
and  the  House  submitted  to  the  Judges  the  question  (among 

(a)  5  Bam.  &  Ci«««.  48 ;  8.  C.  in  Dom,  Froc.  8  M.  &  Soott,  SB6. 
^  JoDtdan  D.  Qrecn,  Der.  Bq.  STO. 
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others)  whether  the  expression  "  first  male  heir "  was  used  by 
the  testator  to  denote  a  person  of  whom  an  ancestor  might  be 
living.  The  opinion  of  four  out  of  five  Judges  (namely,  Justices 
Taunton,  Bosanqnet,  Bayley,  'and  C.  J.  Tindal)  was 
*in  the  affirmative ;  and  this  opinion  was  founded  on  [  18  J 
the  ciniumstances  of  the  testator's  knowledge  of  the 
state  oT  his  uncle  Richard's  family ;  that  his  uncle  was  then 
dead  ;  that  he  had  left  no  heir  male  ;  bat  only  daughters ;  that 
legacies  were  given  to  such  of  the  daughters  as  should  be  living 
when  the  remainder  vested,  to  be  Piud  by  the  person  who  was 
to  take  under  the  description  of  "  first  male  heu*,"  not  "  of  my 
daughters,"  or  "of  daughters"  or  of  anyone  daughter  specifi- 
cally, but  "  of  the  branch  of  my  nncle  nJchard  Chilcott's  fam- 
ily; "  all  which  it  was  considered  amounted  to  a  demonatration 
that  the  testator  osed  the  word  "heir"  to  denote  a  person  of 
whom  the  ancestor  micht  be  living.  Mr.  Justice  T&unton,  Mr. 
Jnatice  Bosanqnet,  and  Lord  C.  J.  Tindal,  however,  did  not  (like 
Mr.  Justice  Bayley)  construe  the  words  "  male  heir  "  as  meaning 
heir  apparent,  but  as  importing  male  descendant ;  and,  therefore, 
as  applying  to  the  grandson  (being  the  only  male  descendant) 
of  the  eldest  daughter ;  the  effect  of  which  was  to  read  the  words 
in  question  as  a  devise  to  "  the  male  descendant  of  the  eldest 
.  branch  of  my  uncle  Bicbaid  Chilcott's  family  ; "  and  this  con- 
struction  seems  to  have  been  adopted  by  the  House  of  Lords. 
If  the  eldest  daughter  had  had  more  than  one  grandson,  prefer- 
ence would,  according  to  the  principle  of  the  decision,  no  doabt, 
have  been  given  to  the  eldest  of  such  grandsons,  if  they  were 
ihe  offipiing  of  the  same  parent,  or  the  sob  of  the  eldest  daugh- 
ter, if  not 

Where  a  testator  shows  by  the  context  of  his  will,  that  be 
intends  by  the  term  heir  to  denote  an  individoai  who  is  not  heir 
general,  such  intention,  of  course,  must  prevail,  and  the  devise 
will  take  eSect  in  favor  of  the  person  described.  Thus,  if  a  tes- 
tator says,  "  I  make  A  B  my  sole  heir,"  or  "  I  give 
Blackacre  to  my  heir  male,  vAtcA  'is  mp  brother  A  B;  [  19  ] 
this  is,  it  seems,  a  good  devise  to  A  B,  although  he  is 
not  heir  gederal.  (a) 

•Again,  {b)  it  is  laid  down,  tliat  "  if  a  man,  having  a  house  or 
land  in  borough  Bnglisb,  buy  lands  lying  within  it,  and  then,  by 
his  will,  give  his  new-parchased  lands  to  his  heir  of  his  house 
and  land  in  borough  Enffhsb,  for  the  more  commodious  use  of 
it,  such  beir  in  borough  English  will  take  the  land  by  the  devise 
as  heeres  factns,  not  natns  or  legitimus;  for  the  intent  is  certain, 
and  not  conjectural. 

So,  in  the  case  cited  by  Lord  Hale,  in  Pybns  v.  Mitford,  (c) 
where  a  raaa  having  three  daaghters  and  a  nephew,  gave  his 

(o)  Hob.  33.  (b)  Hob.  34.  (c)  1  Vent.  381. 

VOL.  n.  2 
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danghtera  ^2000,  and  gave  the  land  to  his  nephew  by  the  name 
of  his  heir  male,  provided  that,  if  hia  daagbters  "  troubled  the 
heir,"  the  devise  of  the  £2000  should  be  void ;  it  was  adjudged 
that  the  devUe  to  the  nephew  waa  good,  although  he  was  not 
beir  general ;  (because  the  devisor  expressly  took  notice,  that 
hia  three  daughters  were  bis  heirs ;)  and  that  the  limitation  to 
the  brother's  son  by  the  name  of  heir  male  was  a  good  name  of 
purchase. 

Again,  in  the  case  of  Baker  v.  Wall,  (a)  where  the  testator 
having  iesue  two  sons,  devised  to  A,  his  eldest  son,  hia  farm, 
called  Dumsey,  to  him  and  his  heirs  male  for  ever ;  adding,  "  if  a 
female,  my  next  heirs  shall  allow  and  pay  to  her  X300  in  money, 
or  .£12  a  year  out  of  the<rents  and  profits  of  Dumsey,  and  shall 
have  all  the  rest  to  himselfi  I  mean  my  neit  heir,  to  him  and  his 
heirs  male  for  ever."  A  died,  leaving  iaaue  a  daughter 
[  SO  ]  only ;  and  'the  question  now  was,  whether,  in  event, 
C,  the  younger  sod  of  the  testator,  waa  entitled.  And 
the  Court  held,  that  he  was :  first,  because  it  was  manifest  that 
the  deviae  to  A  was  an  estate  tail  male  ;  secondly,  that  it  was 
apparent  that  the  devisor  had  a  design,  that  if.  A  had  a  daugh- 
ter  she  should  not  have  the  lands ;  for  the  words,  *'  if  a  female, 
then  my  next  heir,"  &c.,  mnat.  be  intended,  as  if  he  had  said, 
"  But  if  my  son  A  shall  have  only  isaue  a  female,  then  that  per- 
son who  would  be  my  next  heir,  if  such  issue  female  of  A  was 
put  of  the  way,  shall  have  the  land : "  and  to  make  his  intent 
more  manifest  the  testator  gave  a  rent  to  such  female  out  of  the 
lands ;  for  she  could  not  have  both  the  land  and  a  rent  issuing 
out  of  it.  By  the  wprds  "  to  him,"  it  was  apparent  that  he  in- 
tended the  male  heir ;  so  that  it  was  the  same  thing  as  if  he  had 
said,  "  I  mean  my  next  heir  male."  And  as  to  we  objection, 
that  C  was  male,  but  not  heir,  (for  J.  D.,  a  female,  was  right 
heir  to  the  devisor,)  the  Court  said,  that  if  the  party  take  notice 
that  he  has  a  right  beir,  and  specially  exclude  him,  and  then 
devise  to  another  by  the  name  of  heir,  tim  shall  be  a  special 
heir  to  take. 

But  in  the  case  of  Goodtitle  d.  Bailey  r.  Pugh,  (ft)  where  the 
devise  was  to  the  eldest  son  of  the  testator's  only  sen,  begotten 
or  to  be  begotten,  for  his  life ;  and  the  testator  added,  "  and  .so 
on,  in  the  same  manner,  to  all  the  aons  my  son  may  have ;  if 
bnt  one  son,  then  all  the  real  estate  to  him  for  his  life,  and  for 
want  of  heirs  in  him,  to  the  right  heirs  of  me  (the  teitator)  for- 
ever, my  son  excepted,  tl  being  my  vjill  he  shall  have  no  part  of 
my  estates,  either  real  or  personal,"    The  testator  left  his  son  and 

(o)  1  Lorf  E«Tm.  1S5 ;  S.  C.  Pre.  Qh.  447,  464,  46S,  468 ;  1  Eq.  Ca.  Abr.  12,  214. 
See  also  Rok  v.  Ruse,  IT  Tci.  347,  where  the  phrase  "  my  heir  nader  tint  iriU  "  wh 
held,  in  referuice  to  ceruin  pecunkr;  legaciet,  to  point  to  the  tettalor'g  rceidotUT 

ib]  3  B.  P,  Cu.  (Tonl.  ed.)  4S4.  See  aUo  Bad.  Feft.  373,  S7S;  8.  C.  dL 
S  Her.  348. 
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three  daughters.  The  son  died  without  issae,  baviog 
enjoyed  the ""  lands  for  his  life.  The  daughters  con-  [  21  ] 
tended,  that  they  were  the  penone  deaignatfe  under 
the  devise  to  the  testator' t  own  right  heirs,  his  son  excepted;  for 
that  the  son,  who  was  the  proper  heir,  was  plainly  and  mani- 
festly excluded  hy  the  express  words.  And  of  this  opinion  were 
Ijord  Mansfield  and  the  lest  of  the  Court  of  King's  Bench,  who 
held,  that  tiie  words  were  to  be  interpreted,  as  if  the  testator 
had  said,  "  Those  who  would  be  my  right  heirs,  if  my  son  were 
dead."  This  judgment,  however,  was  reversed  in  the  House  of 
Liorda,  with  the  concoixence  of  the  judges  present,  who  were 
nnanimoualy  of  opinion  that  no  person  took  any  estate  ooder 
the  will  by  way  of  devise  or  purchase. 

This  is  an  extraordinary  decision,  and  high  as  is  the  authority 
of  the  Court  by  ^hich  it  was  ultimately  decided,  its  soundness 
iDay  be  questioned,  as  the  will  contains  not  merely  words  of 
exdusion  in  reference  to  the  son,  (which,  it  is  admitted,  would 
not  alone  amount  to  a  devise,)  bat  a  positive  and  express  dispo- 
sition in  tavoj  of  the  person  who  wonld  be  next  in  the  line 
of  descent,  if  the  aon  were  out  of  the  way.  In  this  case,  we 
tjBce  but  very  faintly  the  anxiety,  generally  imputed  to  judicial 
expositors  of  wills,  ut  res  magis  valeat  quam  pereat. 

It  is  next  to  be  considered  how  far  the  construction  of  the 
word  "heir"  is  dependent  upon,  or  liable  to  be  varied  by  the 
nature  of  the  propoty  to  which  it  is  applied. 

If  the  subject  of  disposition  be  real  estate  of  the  tenure  of 
gavelkind,  or  borough  English,  or  copyhold  lands  held  of  a 
manor  in  which  a  course  of  descent  different  £fom  that  of  the 
common  law  prevails,  it  becomes  a  question,  whether,  under  a 
dispoflition  to  the  testator's  heir  ae  a  purchaser,  the  intended 
object  of  gift  is  the  heir  general  at  common  law,  or 
his  heir  quoad  the  particolar  property  which  is  '  the        [  33  ] 
subject  of  the  devise ;  and  the  aathcnities  at  a  very 
early  period  established  the  claim  of  the  common-law 
heir;  (a)  supposing,  of  course,   that  there  is  nothing  in   the 
context  to  oppose  the  construction. 

With  respect  to  the  personalty,  too,  it  is  often  doubtful 
whether  the  testator  employs  the  term  "  heii "  in  its  strict  and 
proper  acceptatioD,  oi  in  a  more  lax  sense,  as  descriptive  of  the 
person  or  persons  appointed  by  law  to  succeed  to  property  of 
this  description.  Where  the  gift  to  the  heirs  is  by  way  of  sub- 
stitution, the  latter  constmction  has  sometimes  {wevailed ;  an 
example  of  which  occun  in  the  case  of  Vaux  v.  Henderson,  {b) 
where  a  testator  bequeathed  to  A  (200,  "  and  failing  him  by 
decease  before  raCy  to  his  heirs  ;"  and  the  legacy  was  held  to 
belong  to  the  next  of  kiq  of  A  living  at  the  death  of  the  testa- 
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tor.  Bir  E,  P.  Arden,  M.  B-,  too,  in  Holloway  v.  Holloway,  (a) 
was  strongly  disposed  tp  give  the  same  conetrUction  to  the 
word  "  heirs,"  applied  to  personalty ;  though  his  opinion  on 
another  qaestion  rendered  the  poiat  immateriaL' 

But  cases  of  this  description  must  not  be  underetpod  to  war- 
rant the  general  position  that  the  word  heira,  in  relation  to  per- 
sonal estete,  imports  next  of  kin,  especially  if  real  estate  be 
combined  with  personalty  in  the  gift;^  which  circnmstance, 
according  to  the  principle  laid  down  by  Lord  Eldon  in  Wright 
f.  Atkyns,  (b)  affords  a  ground  for  giving  to  the  word,  in  refer- 
ence to  both  species  of  property,  the  construction  which 
[  S3  ]  it  would  receive  as  to  '  the  real  estate,  if  that  were  the 
sole  subject  of  disposition. 

Thus,  in  the  case  of  Gwynne  v,  Muddo<^,  (c)  where  a  testator 

fave  all  his  real  and  personal  estate  to  A  for  ^fe ;  adding,  after 
er  death,  hia  "nearest  heir  at  law  to  enjoy  the  same  ;"  Sir  W, 
Grant,  M.  R.,  held,  that  the  heir  at  law  took  both  the  real  and 
personal  estate,  not  the  realty  only,  the  testator  having  blended 
them  in  the  ^ft.  And  even  where  the  entire  subject  of  ^ft  is 
personal,  the  word  "  heir,"  unexplained  by  the  context,  must  be 
taken  to  be  used  in  its  proper  sense.. 

Nor  will  the  constructioii  be  varied  by  the  circumstance,  that 
the  gift  is  to  the  heir  in  the  singular,  and  there  is  a  plurality  of 
persons  conjointly  answering  to  the  descriptioa  of  heir,  (d) 
Thus,  under  the  words  "to  my  heir  ^£4000,"  three ■  co-heiresses 
of  the  testator  were  held  to  be  entitled ;  Sir  J.  Leach,  M.  R, 
observing,  "  Where  the  word  is  used  not  to  denote  succession, 
but  to  describe  a  legatee,  and  there  is  no  context  to  explain  it 
otherwise,  then  it  seems  to  me  to  be  a  substitution  of  conjecture 
in  the  place  of  clear  expression,  if  I  am  to  depart  firom  the 
natural  and  ordinary  sense  of  the  word  '  heir.' "  («) 

The  words  "  heirs "  and  "  heirs  of  the  body,"  applied  to 
personal  estate,  have  been  sometimes  held  to  be  used  synony- 
mously with  "  children  " — a  construction  which,  of  course,  re- 
quires an  explanatory  context.' 

(a)  5  Yes.  903. 

{b)  Coop.  Ill  ;  S.  C.  19  Ves.  !99.  Se« >!■□  Fjot  n.  Fjot,  1  Vea.  Sen.  (4ihed.)33S, 
where,  bowever,  tho  wordi  of  the  will  bein^  applicablo  ntther  to  personalty,  the  coD- 
itnic^OD  which  ohiaint,  in  regard  Co  ^lii  ipecics  of  propert;,  predomLaalGd  w  to  both 
real  and  penonol  estate. 

M  uV«s.488. 

\d)  8m  a  Lord  Raym.  839. 

fe}  MoQDMj  V.  Blamire,  4  Bau.  3S4. 


I  See  4  Kent,  (sell  ed.)  S»7,  note;  Ricks  o.  WilliamB,  1  Badg.  ft  Der.  Bq.  1; 
MeCabe  v.  Spruit,  ib.  189 :  Wright  o.  Tinsteea  Meth.  Epb.  Chnrcb,  1  Hoff.  Cb.  911, 
213  ;  Croom  v.  Herrine:,  4  Hawki,  393. 

*  Erans  t>.  Salt,  6  Beaian  Ch.  S6G. 

*  See  Shepherd  v.  Nabon,  S  Alabama,  £31 ;  Fratt  v.  Flamer,  5  Harr.  &  Johni.  10. 
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Ab,  in  the  case  of  Loveday  v.  Hopkins,  (a)  where  the  words 
were :  "  Item,  I  give  to  my  sister  Loveday's  hein  ^6000" — ^  I 
give  to  my  sister  Brady's  children  equally  £1060."  At 
the  date  of  the  will,  Mrs.  Loveday  had  two  *  children  [  24  ] 
one  of  whom  was  a  married  dangnter,  who  afterwards 
died  in  the  lifetime  of  the  testatrix,  leaving  three  children.  Mrs. 
Ijoveday  was  still  alive,  and  her  siirviving  child  claimed  the 
legacy.  Sir  Thomas  Clarke,  M.  R.,  was  clearly  of  opinion,  that 
the  testatrix  intended  to  give  the  £6000  to  the  children  of  Mrs. 
Loveday,  the  same  as  in  the  subsequent  clause  to  Brady's  chil- 
dren, and  had  not  their  descendants  in  view ;  or  if  she  had,  yet 
as  she  had  not  expressed  herself  safficieDtly,  the  Court  could  not 
construe  the  will  so  as  to  let  them  in  to  take.  His  honor,  ^ere- 
fore,  held  the  surviving  child  to  be  entitled  to  Ihe  legacy.' 

(a)  Amb.  873. 

iBisiMbrdf.  Hejwkrd,  2DcMas.lB;  Bo  wen  «.  Porter,  4  Pick.  ISS;  Bichirdson 
r.  Wheatland,  T  Metcair,  ITS,  174.  Under  s  devise  lo  A  and  his  heirs,  uid  lo  B, 
wbo  i)  one  of  the  hein  of  A,  B  talies  u  deiisee  uid  alio  aj  heir.  Stowe  v.  Ward, 
1  Dc*.  67  ;  8.  C.  3  Hawks,  604.  But  where  a  father,  by  h[i  will,  i^ve  one  child  * 
•pwiBc  l^acy,  and  added,  "  with  which  she  mnn  be  contented  without  receivinE  any 
further  dividend  from  roj  e)late,"  and  theo  debited  hii  land  to  "  mj  children,^'  the 
words  were  held  to  be  constraed  "  the  reel  of  m;  children."  Hojte  ».  'Siowe,  S  Der. 
318.  ' 
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CHAPTER  XXX. 

GIFT'S  TO  FAMILY,  DESCENDANTS,  ISSUE,  NEXT  OF  KIN,  RE- 
LATIONS, PERSONAL  REPRESENTATIVES,  EXECUTORS  OR 
ADMINISTRATOBS,  AUD  PBRS0H8  OF  TESTATOR'S  BLOOD 
OB  NAME. 

CoHaTHncTiow  of  the  word  "family," 

Devises  to  "  family,"  when  TOid  for  nacertainty. 

Gifts  to  familj  befd  void  for  nucertaiatj,  [p.  36.] 

"  Family  "  lynonTmoiu  with  An'r,  [p.  27.1 

Where  "  family  "^meaoa  ietr,  [p.  27.] 

"  Familj  "  held  to  denote  lUir,  [p.  UST] 

Lord  Eldon'a  judgment  in  Wright  v.  Atkyns,  [p.  26.] 

"Family"  in  gift  of  real  and  penooal  estate  similarly  conitmed  M  10  both,  [p.  29.J 

"Family"  held  to  mean  heir  apparent,  [p.  29.] 

laflucnce  which  the  nature  of  the  properly  has  upon  the  conitntcUon,  [p.  30.] 

Wbeie  word  "  family  "  need  to  deaignete  children,  [p.  SO.] 

Husband  not  included  in  "  family,"  [p.  31 .] 

Where  "faiDtly"  conatnied  reioftoM,  (p.  31.j 

General  remark  on  preceding  ca^ca,  [p.  31 .] 

Word  "  deicendanU,"  how  construed,  [p.  32.] 

Oifl  to  dsfcendanta  tqaalig,  [p.  32.1 

BequMt  to  "ianie,"  how  conatnied,  {p.  33.1 

Word  "  lawful  issue  "  held  to  comprise  cihildren  and  grandchild i«n,  [p.  33.J 

DiJlribution  per  capita,  [p.  Si.] 

Gift  to  inue  extended  to  children  and  grandchildren,  (p.  34  ■] 

Deiise  of  real  estate  to  issue,  [p.  34.] 

"To  the  iasoc  of  J.  3."  (p.  35J 

Remark  on  Cooke  v.  Cooke,  [p.  39.] 

Efibit  where  ibe  devise  is  to  the  issue  ai  tenanta  in  common  in  fae,  [p.  3S.] 

"Issue"  explained  to  mean  chiidren,  [p-.36.| 

EfTect  where  words  "  issue"  and  ''children     are  used  indiStrenlly,  [p.  37.] 

Gift  to  next  of  kin,  how  cxmstraod,  [p.  37.] 

Next  of  itin  confined  to  penans  strictly  answeriiu  to  this  character,  {p.  38.] 

"  Legal  rcpresentatiTCB  "  or  "  personal  rtpi^sentatiTes  "  how  conatrned,  {p.  39.] 

"  L^al  representatires  "  held  to  denote  next  of  kin,  [p.  39.] 


"  Personal  repreaentatiTe  "  held  to  ineui  next  of  kin,  [p.  M 

"Legal  representatiYes"  similarly  coastrtied,  fp.  40.]     . 

E^ct  of  limitation  to  executors  or  administrator!  in  same  will,  [p.  40.] 


"FerBonal  represen  tat  ires  "  construed  next  of^Mn,  [p.  41.] 

"  Executors  or  admioismtors  "  held  to  mean  next  of  kin,  [p.  41.] 

"  ExecQtoi?  or  administrator! "  used  as  words  of  limitation,  [p.  49.] 

"  Legal  representatives  "  similarly  coDitmed,  [p.  42.) 

Llmita^D  to  executors,  administrators,  and  oMmt,  [p.  43.] 

Whether  execnton  or  administrators  are  entttled  for  their  own  benefit,  [p.  43.] 

Remark  on  Wallis  v.  Taylor,  [p.  45.] 

Oifti  to  relatives,  how  construed,  (p.  45.1 

Otgecti  oF  a  gift  to  relations  determined  bj  Statute  of  Dinribatiotu,  [p.  46. j 

To  "  relation  "  in  tlie  aingnlar,  (p.  46.] 

Distribolion  lAether  per  stirpea,  or  per  capita,  [p.  46.] 

Shares  regulated  by  statutory  distribution,  (p.  47.] 

EfTect  of  word*  directing  an  equal  distribution,  [p.  47.] 

"  Near  "  and  "  nemrest "  relations,  [p.  4B.] 

Nearctt  relations,  "  as  sisters,  nephews,  and  niece*,"  [p.  48.] 
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Bduioiu  of  the  balf-blood,  [p.  te.| 

Bel&iioDS  hy  mffinit;,  [p.  49.) 

Qifts  "  to  poor  reUtions,"  bow  conaEraed,  [p.  49.] 

Gifts  to  poor  ralktioiis  regarded  u  charilj,  [p.  60.] 

Bamark  on  Mahon  v,  BaTige,  (p.  St.] 

At  what  period  the  next  of  k[n  are  to  be  aacortained,  (p.  6S.] 

To  next  of  kin  of  deceased  person,  [p.  S3,] 

Next  of  kin  UTine  at  a  fatnre  period,  [p.  53.] 

Prior  lentea  for  ufe,  hinuelf  one  of  the  next  of  kin,  [p.  &3.] 

Eflect  lAere  legatee  for  life  i*  (ole  next  of  kin,  [p.  54.] 

Obaerraliani  on  Joneiv.  Colbeck,  [p.  9S.] 

Etfect  where  prior  l^atee  for  life  is  lole  next  of  kin,  [p.  55.] 

Declaradon  lliaC  next  of  kin  ahall  take  retted  iatereiu  it  tntator*!  decea.<ic,  [p.  56,] 

Bequest,  in  deiauance  of  a  prior  gift,  to  the  persona  who  are  presnmplive  next  of 

kin,  [p.  5«.] 
Bemark  on  Miller  o,  Eaton,  (p.  57.1 
Effect  where  inch  penon  was  out  of  next  of  kin,  [p.  57,] 
Gift  exprewty  to  next  of  kin  at  a  fatnre  period,  fp,  58  } 
Wlwtber  preceding  doctrine*  applr  to  deTises  o(  real  estate,  [p.  59.] 
Gifts  topenons  of  testator's  name,  [p.  61,] 
To  next  of  iMiator's  name,  OT  next  of  kin  of  his  nnme,  |p,  63.] 
To  "  the  nearen  [ciaiion  of  the  name  of  the  Fyoti,"  [p.  63,] 
Aa  to  ftnaita  loting  name  b;  muriage,  [p.  69.] 
To  penoni  of  tettator'a  name  and  blood,  [p.  69.1 
At  what  period  legaiee  muBt  answer  proscribed  description,  [p.  66.1 
Bemariu  upon  Lord  Hanlwlcke'a  docirine  in  Prot  r,  F^ot,  [p,  67 .1 
Fuenta  entitled  concnmntlj  with  children  nnder  gift  lo  next  of  km,  Ip.  69,] 

Thb  word  family  has  been  variously  constraed,  according  to 
tlie  sDbject-matter  of  the  gift  and  the  context  of  the  will.' 
Sometimes  th&  gift  has  been  held  to  be  void  for  uncertainty. 

As,  in  Harland  v,  Tiigg,  (a)  where  a  testator  gave  leasehold 
estate?  to  his  brother,  "  J,  H.  forever,  hoping  he  will  continue 
them  in  the  family,"  Xiord  Thurlow  thought  it  too  indefinite  to 
create  a  trust,  as  th6  words  did  not  clearly  demonstrate  an  object 
The  testator's  brother  was  tenant  for  life  in  remainder,  with 
remainder  to  his  issue  iri  strict  settlement,  of  some  freehold 
lands,  and  the  testator  had  given  some'  other  leaseholds  to  the 
same  nses ;  and  it  was  contended  that  the  leaseholds  in  question 
were  intended  to  be  subject  to  the  same  limitatioDa,  so  far  as  the 
nature  of  property  would  admit;  but  his  Lordship  considered 
that  this  was  not  aathorized.  He  said,  the  testator  understood 
how  to  make  his  estates  liable  to  those  uses,  and  intended 
something  diiferent  here. 

So,  in  Doe  d.  Hay^  v.  Joinville,  (b)  where  a  testator  devised 

(a)  1  B.  a  C.  143.  (b)  3  Eut,  173. 


>TIie  acceptation  of  the  word  "family"  maj  bo  narrowed  or  enlarged  by  the  con- 
text of  the  will,  so  M,  in  some  instances,  to  mean  children,  or  in  others,  heirs,  or  It 
maTercn  iaclode  Klations  by  marriage.  See  3  Williams,  Ex.  (3d  Am.^.)81B,  St9; 
Blackwell  D.  Ball,  I  Keen,  176^  Woods  c.  Woods,  1  Uy,  &  Craig,  401  ;  Grant  u.  Ly- 
man, 4  Boss.  293  ;  Doe  V.  Flemming,  3  Cr.  Meea.  &  Ros.  B3S;  Sngden,  Powers,  C4lh 
J^md.  ed.)  535;  3  Story,  Eq.  Jar,  ^  1065,  b,  t  1071;  HarUnd  d.  Trigg,  1  Bro.  C.  C. 
(Perkins's  ed.)  US-I44,  and  notes;  HacLerolh  t>.  Baoon,  B  Ves.  (Sunaer'i  ed.)  168, 
and  nolo  {a). 
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and  bequeathed  residuary  reeJ  and  pereonal  estate 
[  26  ]         '  to  his  wife  for  life,  and,  after  her  decease,  one  half  to 

his  wife's  "  family,"  and  the  other  half  to  his  "  brother 
and  sister's  family,"  share  and  share  alike ;  and  it  appeared  that, 
at  the  date  of  the  will,  the  testator's  wife  had  one  brother  w^ho 
had  two  children,  and  the  testetor  had  one  brother  and  one  sis- 
ter, each  of  whom  had  children,  and  there  were  also  children  of 
another  sister,  who  was  dead.  Upon  theae  facts,  it  was  held, 
that  both  the  devises  were  void,  from  the  uncertainty  in  each 
caae  as  to  who  was  meant  by  this  word  "  family ; "  and  in  the 
latter  case,  also,  from  the  nncertainty  whether  it  applied  to  the 
family  as  'well  of  the  deceased,  as  of  the  Burviving  sister;  and 
also  whether  it  referred  to  the  brother;  which,  however,  tbe 
Court  thought  it  did  not. 

Again,  in  the  more  recent  case  of  Robinson  v.  Waddelow,  (o) 
where  a  testatrix,  after  bequeathing  certain  legacies,  in  trust  for 
her  daughters,  who  were  married,  free  from  the  control  of  any 
husband,  for  life,  and,  after  their  decease,  for  their  respective 
children,  gave  the  residue  of  her  effects,  to  be  equally  divided 
between  her  said  daughters  and  their  husbands  and  families ; 
Sir  L,  Sbadwell,  V.  C,  after  remarking,  that,  as,  in  tbe  gift  of 
the  legacy,  "  any"  husband  extended  to  future  husbands,  in  the 
bequest  of  tbe  residue,  the  word  "  husbands  "  must  receive  the 
same  construction,  declared  his  opinion  to  be,  that  such  bequest 
as  to  the  husbands  and  families  was  void  for  uncerteinty.  "  The 
word  '  family,' "  said  his  Honor,  "  is  an  uncertein  term ;  it  may 
extend  to  grandchildren  as  well  as  children.  •  The  most  reason- 
able construction  is  to  reject  the  words  '  husbands  and  families.' " 
It  WBB  accordingly  decreed  that  the  daughters  took  the  residue 

absolutely  as  tenants  in  common,  (b) 
[  27  ]  *  It  will  be  observed,  that,  iii  Harland  v.  Trigg,  and 

Robinaon  v.  Waddelow,  the  subject  of  gift  vtras  per- 
sonal estate ;  and  in  Doe  v.  Joinville,  it  consisted  of  both  real 
and  personal  property,  and  not  of  real  estate  exclusively — a 
circnmstence  which  we  ahall  see  has  been  deemed  material. 

Sometimes  the  word/omi/y  or  "  house"  (which  is  considered 
as  synonymous)  has  been  held  to  mean  "  heir." '  A  leading 
authority  for  this  construction  is  the  often-cited  proposition  of 
Lord  Hobart,  in  the  case  of  Counden  v.  Gierke,  (c)  that  if  land 
be  devised  to  a  stock,  or  family,  or  house,  it  shall  be  understood 
of  the  faeit  principal  of  the  house. 

(a)  8  Sim.  1S4.    See  aUo  Subbt  «.  Sugon,  S  Kea.  253,  anle,  vol.  I,  p.  333. 
{b)  No  doDbt  the  testaior'i  real  inteniion  vaa  toiuimilaw  the  rMidauy  beqaeit  to 
'  tbe  l«gaclei ;  bat  tbe  V.  C.  smdu  to  hare  considered  that  this  h;poihesij  MTored  imi 
macb  of  mere  conjectare. 
(c)  Hobart'i  Bep.  39. 


1  See  3  Story,  Eq,  Jur.  (  1071. 
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So,  in  Chapman's  case,  (a)  where  C^  seised  in  fee  of  three 
honses,  devised  that  which  N.  dwelt  in  to  his  three  brothers 
amoDgst  them,  and  N.  to  dwell  still  in  it,  and  they  to  raise  no 
ferme ;  and  willed  bis  house  that  T.,  his  brother,  dwelt  in,  to 
him,  and  be  to  pay  C.  £3  Gx.  to  find  him  to  school  with,  and 
else  to  remain  to  the  bouse :  the  words  "  and  else  to  remain  to 
the  house  "  were  construed  to  mean  the  chief,  most  worthy  and 
eldest  person  of  the  family,  {b) 

These  authorities  were  recognized  and  mncb  discussed  in 
tiie  more  recent  case  of  Wright  v.  Atkyns,  (c)  which  was  as 
follows :  —       • 

A  testator  devised  all  bis  manors,  &c.  as  well  leasehold  as 
freehold  and  copyhold,  in  certain  places,  and  all  other 
*his  real  estate,  unto  his  mother,  C,  and  her  heirs  for  [^] 
•  ever,  in  the  fullest  confidence  that,  after  her  decease, 
she  woctld  devise  the  property  to  his  family.  The  qaeation  was, 
what  estate  the  mother  took.  It  was  contended  for  her,  on  the 
authority  of  Harland  v.  Trigg,  that  the  word  "  family  "  was  too 
indefinite  to  create  a  trust  in  favor  of  any  particular  objects,  and, 
therefore,  that  she  took  the  fee.  But  Sir  W,  Grant,  M.  R.,  rely- 
ing on  the  early  autborities  before  referred  to,  held,  there  was  no 
uncertainty  in  the  object.  It  was  a  trust  for  the  testator's  heir. 
He  said:  "  Cases  relative  to  personal  property,  oi  to  real  and 
personal  comprised  in  the  same  devise,  or  where  the  meaning  is 
rendered  ambiguous  by  other  expressions  or  dispositions,  will 
not  bear  upon  this  question.  In  tlie  case  of  Haxland  v.  Trigg, 
Lord  Thurlow  doubted  whether  '  family  '  had  a  definite  mean- 
ing. The  authorities  above  alluded  to  were  not  cited.  The 
case  related  to  leasehold  estate,  and  it  was,  by  other  dispositions 
in  the  will,  rendered  uncertain  in  what  way  the  testator  wilted 
the  family  to'take  the  benefit  of  the  leasehold  estates,  it  being 
contended  he  meant  to  give- them  to  the  same  uses  to  which  the 
real  estate  was  settled." 

The  case  was  brought  before  Lord  Eldon  by  appeal-  His 
Lordship  admitted  the  general  rule,  that,  if  a  man  devises  lands 
to  A  B,  with  remainder  to  his  family,  inasmuch  as  the  Court 
will  never  bold  a  devise  to  be  too  uncertain,  unless  no  fair  con- 
stmction  can  be  put  upon  it,  the  heir  at  law,  as  the  worthiest  of 
the  family,  is  the  person  taken  to  be  described  by  that  word. 
But  several  circumstances  embarrassed  the  question  in  this 
case ;  one  was,  that  leaseholds  were  included,  which  vms  not 
noticed  atthe  Rolls;  and  the  others  were,  that  it  was  not  a  trust 
simply,  bat-  a  power  which  might  be  exercised  at  any  time 

(a)  Dy«T339,b. 

{b)  Bat  WM  Qot  the  word  "  hooM  "  tued  in  Uie  umt  i«nae  u  in  ths  former  part  of 
the  Will,  the  effect  of  ths  clanse  being  merely  to  declare  that  the  charge  abonld  merge 
or  dnk  in  the  propertV,  whicb  wm  the  anbiect  of  the  devise  1 

(c)  17  Vei.  255. 
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[  39  ]  daring  the  life  of  the  donee,  before  which  period  'the 
object  might  be  dead ;  and  the  remaining  circamatance 
wa8  founded  on  the  objection,  why  should  the  testator  have  given 
this  lady  a  power  of  devising,  if  by  the  words  "  his  family" 
he  only  m^ant  his  heir  at  law  ?  As  to  the  first  of  these  cir- 
cumstances,  his  Lordehip  was  of  the  opinion  that  the  word 
family,aa  had  been  decided  with  regard  to  relation8,(a]  usedina 
devise  of  both  real  and  personal  eatate,  moat  receive  the  same 
conBtmction  as  to  both ;  ^  and  he  denied  the  authority  of  the 
case,  cited  1  Taunt.  S66,  in  which,  under  a  limitation  to  the  family 
Of  J.  S.,  the  real  estate  was  held  to  go  to  the  heii«at  law,  and  the 
personalty  to  the  next  of  kin.  In  regard  to  the  two  other  cir- 
cumstancee,  his  Iiordship  thought  they  could  not  vary  the  con- 
struction ;  for  it  was  merely  what  might  happen  in  the  case  of  a 
similar  power  to  appoint  among  relations,  where  all  the  rela-  * 
tions  might  die  before  the  exercise  of  the  power,  or  there  might 
originally  be  but  one  relation;  and  it  could  not  be  contended, 
that  these  circumstances  would  make  any  diiference  in  the  con- 
struction ;  and,  therefore,  not  in  the  present  case,  (b)  Lord 
Eldon,  accordingly,  ailirmed  the  decree  at  the  Rolls. 

In  the  next  case,  (c)  the  word  family,  applied  to  real  estate, 
was  construed  to  mean  heir  apparerU.  A  very  illiterate  testator 
devised  lands  into  his  "  sister  C's  family,  to  go  in  heirship  for 
ever ; "  and  it  was  held,  that  the  eldest  son  and  heir  apparent  of 
C.  was  entitled,  though  it  was  admitted  that  the  word  "  family," 
in  another  part  of  the  will,  and  applied  to  personal 
[30]  property,  meant  children;  'the  Court  thinking  it  no 
objection,  that  tBe  same  word,  when  elsewhere  applied 
to  a  different  subject,  would  receive  a  different  construction. 

It  is  evident  that  the  construction,  which  reads  the  word 
"  family "  as  synonymous  with  heir,  only  obtains  where  real 
estate  is  included  in  the  disposition;  it  certainly  never  would  be 
applied  to  a  bequest  of  personalty  only ;  and  with  regard  to  a 
gift  comprehending  both  real  and  personal  estate,  the  point  is 
far  from  being  dear ;  for  though  Lord  Eldon  appears,  by  Sir 
Geo.  Cooper's  report  of  Wnght  v.  Atkyna,  to  have  argued  (and 
most  convincingly)  that  the  gift  was  to  be  construed  as  if  it  bad 
actually  embraced,  in  its  operation,  both  species  of  property; 

(a)  Coop.  Ill  ;  19  Tes.  399.    See  also  1  Tum.  143. 

('')  This  is  ft  verj  brief  lummnry  of  hia  Lordahip'i  eUborats  jadg;meD^  which  de- 
serves the  reader's  parasnl. 

(c)  Doe  d.  Chattawajr  d.  Smith,  G  Man.  &  SeliF.  IS6. 


1  The  word  "issne"  in  a  will  naa  held  on  thaconiext  to  have  two  diiftoreDt  mean- 
inca  aa  to  two  moieties  of  a  deiiacd  estate.     Carter  d.  Bentall,  9  Bearan,  SSI. 

Bat,  unlesa  thero  appcnn  a  riear  intention  to  the  contrarj,  when  a  word  o«cnra 
twice  in  the  same  ioslrument,  it  is  (o  receive  the  game  meaning  in  both  places.  Bid^- 
way  V.  MuntUttnck,  I  Dra.  &  War.  S4. 
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yet  as  this  is  at  variance  with  Mr.  Vesey'u  report  of  tbe  same 
caae,  and  as  the  learned  Judge,  who  originally  decided  it,  treated 
the  gift  as  comprising  real  estate  exclusively,  and  it  was  cited 
as  a  case  of  that  kind  by  Lord  Ellenborough,  in  Doe  d.  Chatta- 
way  V.  Smith,  (o)  it  cannot  confidently  be  regarded  as  an  au- 
thority for  applying  the  construction  in  question  to  a  gift  com- 
prising both  real  and  personal  estate.  * 

In  some  cases  the  word  family  has  been  held  to  mean  children. 
Thus  where  (b)  a  testator  devised  the  remainder  of  his  estate  to 
be  equally  divided  between  "  brother  L-'s  and  Sister  E.'s  family," 
it  was  held,  by  Sir  W.  Grant,  M.  R.,  that  the  children  of  L.  and 
E.  took  as  well  the  real  as  the  personal  estate,  per  capita.  In 
this  case  tbe  only  questions  in  regard  to  the  objects  of  the  gift 
were,  whether  the  childiea  took  per  stirpes,  and  whether  L. 
and  E.  were  included ;  both  which  were  decided  in 
•  the  negative.  In  Macl.eroth  v.  Bacon,  (c)  the  hna-  [  31  ] 
band  was  held  to  be  included  in  the  term  family  by 
force  of  the  context ;  Sir  R.  P.  Arden,  at  the  same  time  admit- 
ting that,  in  general,  under  a  power  to  appoint  to  A.  and  her 
fomily,  the  husband  is  excluded. 

The  word  family  has  also  been  construed  as  eynonymous 
with  reUUioM.^  {(I) 

Thus,  in  the  case  of  Cruwys  v.  Colroan,  (e)  where  a  testatrix, 
afker  bequeathing  her  property  to  her  sister  for  life,  whom  she 
made  executrix,  declared  it  to  be  her  desire,  that  she  (the  sister) 
should  bequeathe  "  at  her  own  death,  to  those  of  her  own  family, 
what  she  has  in  hei  own  power  to  dispose  of  that  was  mine." 
Sir  W.  Oiant,  M.  B.,  held,  that  the  expression,  "  of  her  own 
family,"  was  equivalent  to  of  her  own  kindred,  or  of  her  own 
relations ;  and  she  not  having  exercised  the  power,  it  was,  there- 
fore,'a  trust  for  her  next  of  kin. 

It  should  seem^  then,  that  a  gift  to  Hie  family  either  of  the 
testator  himself,  or  of  another  person,  will  not  be  held  to  be  void 
for  uncertainty,  xinless  there  is  something  special,  creating  that 
uncertainty.  The  subject-matter  and  ^e  context  of  tbe  will 
are  to  be  ^ken  into  consideration.  It  is  observable  that  wher- 
ever the  word  "  &unily  "  has  been  construed  to  mean  children, 
no  one  was  interested  in  insisting  on  its  receiving  the  more  en- 
fa)  I  Mao.  &  SeliT.  139, 

{b}  Bsnws  V.  Patch,  8  Ves.  eot.  See  alto  M*cl>rodi  v.  Bacon,  5  Ves,  159,  [Sum- 
net'i  ed.  168,  Perkios's  now  (a)] ;  tad  Doe  d.  Cbattawa;  v.  Smith,  6  Mbu.  &  Selw. 
1S6. 

jcl  S  Vm.  159. 

(a)  Ai  to  vUch  tee  poet 
(e)  9  Ve«.  319. 


2  WiUiuDijEx.  (ad  AiD.«d.)  SIS,  BlSj  3  Story,  Eq.  Jnr. }  1071. 
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larged  siffnification  of  relatioiis ;  fortbere  being  no  other  objects 
than  children,  either  coostmction  carried  it  to  the  same  persons ; 
if  there  had  been  iBsne  of  deceased  children,  who  would  have 
been  exclnded  as  children,  but  mi^t  have  taken  as  idations,  the 
question  might  have  arisen.     It  seems  very  probable,. that,  in 

such  a  case,  the  Courts  would  adopt  the  more  exten- 
['32  ]        sive  constmction,  *  antboiized  as  it  is  by  the  case  of 

Cruwys  v.'  Colmftn,  and  according  to  the  view  sug- 

fisied  of  the  other  decisions,  not  contradicted  by  those  decisions. 
very  case,  however,  mubt  depend  upon  its  particular  circum- 
etances. 

A  gift  to  descendatUa  receives  a  construction  answering  to  the 
obvious  sense  of  the  term ;  namely,  as  comprising  issue  of 
every  degree.^ 

In  the  case  of  Crossley  v.  Clare,  (a)  a  devise  of  real  estate  "  to 
the  descendants  of  A  now  living  in  and  about  B,  or  hereafter 
living  anywhere  else,"  and  a  bequest  of  personalty  in  the  same 
words,  were  held  to  apply  to  all  who  proceeded  from  the  testa- 
tot's  body,  so  that  grandchildren  were  entitled,  and  a  great  great 
grandchild  was  not  included,  only  because  born  after  the  date 
of  the  will,  the  words  "  now  living  "  excluding  him.  It  Is  re- 
markable, that  the  decree  is  silent  as  to  the  claJm  of  the  great 
^andchildren  who  were  also  parties  to  the  suit,  and,  if  living  in 
B,  at  the  date  of  the  will,  were  of  course  included.  In  Legard 
V.  Haworth,  (6)  the  word  "  descendants "  was  held  to  refer  to 
children  and  grandchildren  who  were  objects  of  an  antecedent 
gift 

Under  a  gift  to  descendants  equally,  it  is  clear  that  the  issae 
of  every  degree  are  entitled  per  capita,  t.  e.  each  individual 
of  the  stock  takes  an  equal  share  concurrently  with,  not  in  the 
place  of,  his  or  her  parent.^  (c)  And  even  where  the  gift  is  to 
descendants  simply,  it  seems  that  the  same  mode  of  distribution 
prevails,  unless  the  context  indicates  that  the  testator  had  a  dis- 
tribution per  stirpes  in  lus  view. 

Thus,  in  Rowland  v.  Oorsnch,  {d)  where  the  testator,  as  to 
the  residue  of  bis  fortune,  willed  that  the  descendants 
[  33  ]  'or  representaiives  of  each  of  his  first  cousins  deceased, 
dhould  partake  in  equal  shares  with  his  first  cousins 
then  alive ;  Sir  Lldyd  Kenyon,  M.  B.,  considered  that  the  gift 
applied  to  first  cousins,  and  all  persons  who  were  descendants  of 
first  cousins,  and  who,  in  qaali^  of  descendants,  woold  be  enti- 
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tied,  nnder  ihe  Statute  of  Distributions,  to  represent  tbera.  He 
had  some  doubt  whether  they  were  to  take  per  capita,  or  per 
ertirpes ;  bnt,  upon  the  wliole,  ne  thought  tliat  no  person  taking 
as  representative  could  take  otherwise  than  as  the  statute  gives 
it  to  lepresentatives,  t.  e.  per  stirpes. 

The  word  issue,  when  not  restrained  by  the  context,  is  co- 
exteosive  and  synonymous  with  descendants,  comprehending 
objects  of  every  degree,  (a)^  And  here  the  distiibation  ia  per 
capita,  not  per  stirpes.  The  case  of  Davenport  v.  Hanbury  (b) 
presents  a  simple  example :  The  bequest  was  to  M.  or  her  issue. 
M.  died  in  the  lifetime  of  the  testator,  leaving  one  son  living, 
and  two  children  of  a  deceased  daughter.  Sir  B.  P.  Arden, 
M.  B-,  held,  that  these  three  objects  were  entitled  per  capita ; 
and,  there  being  no  words  of  severance,  they  took  as  joint  ten- 
ants. 

In  the  ease  of  Leigh  v.  Norbury,  (c)  we  have  an  instance  of 
the  same  mode  of  construction  applied  to  a  deed.  Bv  indenture, 
in  consideration  of  an  intended  marriage,  A  assigned  to  trustees 
all  his  personal  estate,  upon  trust  to  permit  him  to  enjoy  the 
same  during  his  life,  and,  after  his  decease,  in  trust  for  such  per- 
sons as  he  ehoold  appoint,  and,  in  default  of  appoints 
iBent,  for  the  'lawfnl  issue  of  A.  A  made  no  appoint-  [  34  ] 
ment,  and  died  leaving  severa)  children,  some  of  whom 
had  children.  Sir  W.  Grant,  M.  B.,  held,  that  the  property  was 
(Uvisible  among  all  the  children  and  grandchildren  per  capita. 
He  said,  it  was  clearly  settled,  that  the  word  "  issue,"  unconnned 
by  any  indication  of  intention,  includes  all  descendants.  Inten* 
tion,  he  said,  was  required  for  the  purpose  of  limiting  the  sense 
of  that  word  to  children. 

In  Freeman  v.  Parslev,  (d)  a  testator  devised  and  bequeathed 
a  moiety  of  his  personal  estote,  and  of  the  proceeds  of  his  real 
estate,  (which  he  db%cted  to  be  sold,)  to  T.,  bia  heirs,  &x.  to  be 
divided  among  A,  B,  C,  and  D  ;  "  but  in  case  of  their  decease, 
or  any  of  them,  snch  deceased'a  share  to  be  divided  among  the 
lawfiU  issue  of  such  deceased,  and,  in  defeult  of  such  issoe,  snch 
share  to  t>e  equally  divided  aofpng  the  survivors."  B,  C,  and 
D  died  in  the  testator's  lifetime,  leaving  children  and  grandchil- 
dren. Lord  Xioaghboroogh  held,  that  all  were  entitied,  though 
he  expected  that  it  was  contrary  to  the  intention.    His  Lordship 

(a)  H>;<lon  v.  WiUiben,  3  Dnni.  &  Eut,  STS ;  Hockley  e.  Mawbey,  1  Vet.  Jan. 
150;  Wxtfie  V.  ThnrlatHD,  Amb.  553 ;  1  Ves.  Ben.  19S,  itated  mora  correctl;  3  Vet. 
SSe ;  Honepool  r.  WiUon,  383 ;  Bernard  v.  Monugae,  1  Uer,  t34, 

(ft)  3  Ves.  257  [Snmner's  ed.  noie  (a)]. 

'-}  18  Vei.340. 
)  3  Vet.  481. 


Mli 
.(•OS 


'  SWmiBiM,Ex.  {ad  Am.  «d.)  809,810;  Sibley  e.  Perry,  7  Ves.  (Snmiiee«  ed.) 
5S», Perkins'! note  (a)  and  cases  cited ;  Ramon  Wills,  c. 7,  p.  53;  c.  15,4  >,P-  US; 
Fenill  V.  Talbott,  KL  Ch.  MT ;  Elnsilaiid  v.  R»pe1ye,  !  Edw.  I . 
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regretted,  that  there  was  qo  mediam  between  the  total  exclasioo 
of  the  grandchildren,  and  admitting  them  to  share  with  their 
parents. 

It  will  be  perceived,  that,  in  all  the  preceding  cases,  the  sub- 
ject of  disposition  was  personal  estate,  or  (which  is  identical  for 
this  purpose)  the  produce  of  realty.  Probably,  however,  the 
construction  of  the  word  "  issue  "  would  not  be  varied  whea 
applied  to  real  estate.  It  is  tnie,  indeed,  that  the  word  "  issue," 
when  preceded  by  an  estate  for  life  in  the  ancestor,  is  frequently 
construed  (as  we  shall  hereafter  see)  as  synonymous  witti  heirs 
of  the  body,  and  as  such  conferring  an  estate  tail,  on  the  ground 
that  this  is  the  only  mode  in  which  the  testator's  bounty 
[  35  ]  can  *be  made  to  reach  the  whole  class  of  descendants 
bom  and  unborn  ;  and  it  must  be  confessed,  that  the 
same  reasoning  applies,  to  a  certain  extent,  in  the  case  now  un- 
der consideration ;  for,  to  adopt  any  other  interpretation,  narrows 
the  range  of  objects,  by  confining  the  devise  to  issue  living  at  a 
given  period,  and  thereby  excluding,  it  may  be,  an  unlimited 
succession  of  unborn  descendantsi  on  whom  an  estate  tail  would, 
if  not  barred,  devolve  (as  in  Mandeville's  case).  But  whatever 
may  be  the  plaasibility  or  force  of  such  analogical  reasoning,  it 
has  received  but  little  countenance  from  the  cases ;  there  being, 
it  is  believed,  no  direct  adjudication  in  favor  of  such  a  construc- 
tion, while  positive  authority  may  be  cited  against  it :  as,  in  the 
case  of  Cooke  v.  Cooke,  (a)  where  it  was  held,  that,  under  a 
devise  to  the  issue  of  J.  S.,  the  children  and  grandchildren  took 
concurrently  an  estate  for  life. 

Seeing  that  the  construction,  which  obtained  in  thiti  case,  has 
the  merit  of  letting  in  all  the  existing  issue  concurrently,  instead 
of  vesting  the  property  in  the  eldest  or  only  son,  (as  would  gen- 
erally be  the  effect  of  the  alternative  construction  above  sug- 
gested,) it  seems  probable  that  it  will  be  hereafter  followed  in  a 
similar  case ;  and  there  appears  to  be  an  increased  motive  for  its 
adoption,  now  that,  under  such  a  devise,  (if  contained  in  a  will 
made  or  republished  since  the  year  1837,)  the  issue  would  take 
the  fee. 

At  all  events,  if  the  devise  to  the  issue  not  only  confers  ao 
estate  in  fee,  but  also  contains  words  of  distribution,  (which  are 
obviously  inconsistent  with  holding  the  word  "issue"  to  be 
synonymoas  with  heirs  of  the  body,)  it  is  clear  that  issue  of 
every  degree  are  entitled  as  tenants  in  common. 

Thus,  in  the  case  of  Mogg  v.  Mogg,  (b)  where,  un- 
[  36  ]       der  a  'devise  to  trustees,  to  pay  the  profits  to  the  chil- 
dren begotten  and  to  be  begotten  of  M.  for  their  lives, 
(which  vested  the  legal  estate  pro  tanto  in  the  trtutees,)  and 
after  the  decease  of  such  children,  the  testator  devised  the  estate 

(a)  !  Vera.  B45.  (6)  1  Her.  Wt. 
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to  the  lawful  iMne  of  such  children,  to  Hold  unto  tuck  itme,  kit, 
her,  and  their  heirs,  at  tenants  in  common,  without  survivoTEhip, 
(and  which  was  held  to  execute  the  nse  in  the  issue,)  the  Court 
of  King's  JBench,  on  a  case  firom  Chanoery,  certified  (a)  that  the 
iaaue  of  audi  of  KTb  children  as  were  Uving  at  the  testator's 
decease  look  the  renuuader  in  fee,  es^ctant  on  the  estate  pur 
outer  vie  of  the  trustees  as  tenants  in  common;  and  this  certifi- 
cate waa  confirmed  by  Sir  W.  Grant,  M.  R. 

The  word  "  ifaue,"  however,  may  be,  and  frequently  is,  ex- 
plained by  the  context  to  bear  the  leBtticted  Benae  of  chiidren.^ 
A  daose  sabatitating  isaiie  for  their  parents,  it  Boemi,  has  such 
efiect,  the  word  "  parent "  bo  used  being  considered  to  import, 
accordiDg  to  its  ordinary  meaning,  father  or  mother,  as' distin- 
guished &om,  and.  in  exclusion  of,  a  more  remote  ancestor. 

Thus,  in  the  case  of  Sibley  v.  Feiry,  {b)  where  a  testator  made 
certain  bequests  to  several  persons,  if  living  at  hia  decease,  and, 
if  not,  he  directed  that  their  lawful  issue  Bnould  take  the  shares 
which  their  respective  parents,  if  living,  woald  have  taken ;  end 
be  made  olber  bequests  to  the  lawful  issue  living,  at  certain 
periods,  of  other  persons ;  Lord  Eldon  thought  it  was  clear,  as 
to  the  former  class,  that  children  were  intended,  and  that  this 
was  a  ground  for  giving  to  the  word  "  issue  "  the  same  con- 
sbiiction  in  the  other  bequests. 

On  the  same  principle,  in  the  case  of  Hampson  v.  Brand- 
wood,  (c)  it  was  considered  that  a  limitation  in  a  deed 
*to  the  first  male  issue,  lawfully  begotten  by  A,  was        [  37  ] 
restricted  to  sons;  but  the  construction  seems  to. have 
been  aided  by  the  context,  the  next  limitation  being  expressly  to 
daughters. 

Difficulty,  however,  often  ariees  firom  the  testator  having  used 
tlie  words  issue  and  children  synon^nously,  rendering  it  neces- 
sary therefore,  in  order  to  avoid  the  failure  of  the  gift  for  unoer- 
tauity,  that  ^e  prevalency  of  one  of  these  respective  terms 
should  be  established.  Lord  Hardwicke  thought,  that,  where 
the  gift  was  to  several,  or  the  respective  issues  of  their  bodies,  in 
case  any  of  them  should  be  deaa  at  the  time  of  distribution — 
viz ;  to  each,  or  their  respective  children  one  fourth,  followed  by  a 
gift  to  survivors,  in  case  any  of  them  should  be  dead  without 
issue,  the  word  "  children  "  was  not  restrictive  of  "  Ibbuc  "  pre- 
vioudy  mentioned,  ^e  videlicet  being  merely  explanatory  of  the 
shares  to  be  taken,  and  not  of  the  objects  to  take.     The  word 

(a)  See  antwer  t»  the  querj,  1  Her.  S89. 

(b)  7  T«s.  SSa  [SnmiKc'i  ed.  637,  note  [a]]. 
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"  children,"  therefore,  was  to  be  conetraed  as  meaning  iiiue,  and 
not  "  issne  "  abrid^d  to  children.^  (a) 

A  devise  or  bequest  to  next  of  kin  vesta  the  property  in  the 
persons  (exclusively  of  the  widow)  who  would  take  the  petsonal 
estate,^  in  case  of  la'teatacy  under  the  Statutes  of  Distribution ; 
subject,  however,  to  this  material  qualification,  that  it  is  confined 
to  those  who  answer  the  description  of  next  of  kin  ptoperiy  so 
called,  to  the  exclusion  of  penons  who  claim  by  representation 
under  the  express  clause  in  the  statute  of  Charles,  (b) 
[  38  ]  'entitling  the  children  of  the  brothers  and  sisters  of  the 
intestate  to  stand  in  the  place  of,  and  represent  their 
deceased  parents.  The  claim  of  these  representatives  has  been 
the  subject  of  many  conflicting  dicta  and  determinations.  In 
their  favor  were  the  dictum  of  liord  Kenyon,  (c)  and  the  decis- 
ions of  Mr.  Justice  BuUer,  [d}  and  Sir  J.  Leach,  (e)  On  the 
other  side  were  ranged  the  strongly  expressed  opinions  of  Lord 
Thurlow,  (/)  Lord  Eldoa,  (g)  and  Sir  W.  Grant,  (A)  and  a  de- 
cision of  Sip  T.  Plaraer.  (t) 

Such  jVBS  the  perplexing  state  of  the  authorities  antecedently 
to  the  case  of  Elmesley  v.  Young,  which  was  as  follows :  A 
fond  was  setded  by  indenture,  upon  trust,  after  failure  of  certain 
.  previous  trusta,  for  aucb  persons  as  should,  at  the  decease  of  A, 
be  his  next  of  kin.  A  died,  leaving  a  brother,  and  the  children 
of  a  deceased  brother.  Sir  J.  Leach,  M.  E.,  held,  that  the  chil- 
dien  of  the  deceased  brother  were  entitled  to  participate  in  (t.  e. 
t6  take  a  moiety  of)  the  fund;  his  Honor's  opinion  being,  that 
the  words  **  next  of  kin  "  imported  next  of  kin  according  to  the 
Statute  of  Distributions,  (ft)  The  case  was  then  brought,  by 
appeal,  before  Lords  Commiasioaers  Shadwell  and  Bosanquet, 
who,  after  a  full  examination  of  the  conflicting  authorities,  held 

(a)  W^th  IT.  BlMtanan,  I  Vet.  S«n.  196.  Bm  alw  Bonepoal  v.  Watwn,  3  Vm. 
3S3  i  Bo;le  v.  Hamilton,  4  Vea.  437  ;  Datiell  n.  Welsh,  a  Sim.  3IS,  staled  poati  Doe 
d.  Simpson  v.  Simpion,  S  Scotl,  T!0,  slao  lUUd  post.  The  cue  of  Canham  e.  Ifew- 
Und,  3  Scott,  lOS,  pretenta  the  cooirene  cue ;  for,  id  a  will,  wbtre  both  wordi  wen 
tucd  indifferently,  "  iuue "  wM  reamined  to  cliildnn.  See  abo  Jennings  v.  New- 
man, lOSim.  S19. 

(b)  22  &  33  Car.  IL  c.  10,  explained  by  S$  Car.  H  e-  30. 


(/}  Phillipi  V-  Gftrth,  3  B.  0,  C 

(0)  GaiTick  V.  Ixwd  Camden,  14  Vea.  379. 

{I)  Smith  V.  Campbell,  Coop.  21T. 

(i)  Brandon  v.  Brandoa,  3  Swsnft.  319. 

Ik)  2  M;L  A,  Seen,  32. 


To  effbct  the  manlfeat  Entention  of  the  tettaler,  the  vord  "chiMren"  n 
in  ai  sTnonvmona  with  iuue.    Merrrmana  v.  Herrrmani,  9  Hnnf.  440. 

(3  Am.  ed.)  815;  Pbimpa  d.  Garth,  3  Bro.  C.  C,  (Pericini 
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Umt  the  trast  applied  to  the  next  of  kin  in  the  Btrictest  sense  of 
the  term,  excluding  persona  entitled  by  representation  nnder  the 
statute,  and,  conseqoently,  that  A'a  surviving  brother  wa«  en- 
titled to  the  whole  fand.  (a)  This  decision,  concnning 
*  as  it  does  with  the  opinions  of  three  of  the  greatest  [  39  ] 
equity  Judges  of  recent  times,  may,  it  is  hoped,  be 
considered  to  have  finally  settled  this  long  agrtatad  question. 

The  coDstniction  of  the  words  "legal  representatives,"  or 
"  personal  representatives,"  has  preBented  another  perplexing  and 
frnitfnl  topic  of  controversy.*  Each  of  these  terms,  in  its  strict 
and  literal  acceptation,  evidently  means  "executors,"  oi  "ad- 
ministntOTs,"  who  are,  properly  speaking,  the  "^  personal  repre- 
Bentatives"  of  their  deceased  testator  or  intestate ;  but  as  these 
persons  sustain  a  fiduciary  character,  it  is  improbable  that  the 
testator  should  intend  to  make  them  beneficial  objects  of  ^ft ; 
and  almost  equally  so,  that  he  shonld  mean  them  to  take  the 
property  as  part  of  the  general  personal  estate  of  their  testator 
or  intestete,  which  is,  in  effect,  to  make  him  the  legatee.  Ac- 
cordingly, in  numerous  cases,  the  term  "  legal  representative," 
or  "  personal  representative,"  has  been  construed  as  synonymous 
with  next  of  kin,  or  rather  as  descriptive  of  the  person  or  per- 
sons taking  the  personal  estete  under  the  Statute  of  Distribn- 
tion,  who  may  be  said,  in  a  loose  and  popular  sense,  to  "  repre- 
sent "  the  deceased. 

Thus,  in  the  case  of  Bridge  v.  Abbot,  (b)  (which  is  a  leading 
anthority  for  this  construction,)  a  testatrix  made  a  bequest  to 
certain  persons,  and,  in  case  of  the  death  of  any  of  them  before 
her,  (the  testatrix,)  to  his  or  her  legal  representatives;  and  Sit 
R.  P.  Arden,  M.  B.,  held  the  next  of  kin  to  be  entitied.  This 
construction  has  been  also  adopted  in  several  recent  cases.  A% 
in  Baines  v.  Ottey,  (c)  where  a  testetor  gave  certain  real  and 
personal  estate  to  trustees,  in  trust  for  such  persons  as  A  (a 
married  woman)  should  appoint,  and,  in  default  of  appointment, 
for  her  separate  use,  and,  at  hei  deccEise,  to  convey  tiie 
real  estate  to  such  *  person  or  persons  as  would  be  the  [  40  ] 
heir  at  law  of  the  said  A,  and  to  assign  the  personal 
estate  to  such  person  or  personau  would  be  the  personal  repre- 
$ej%tative  of  the  said  A ;  Bir  JWeach,  M.  R.,  held  tiie  next  of 
kin  to  be  entitled. 

Again,  in  the  case  of  Cotton  v.  Cotton,  (d)  where  a  testator 
bequeathed  the  residue  of  his  property  to  bis  executors,  to  be 

(a)  a  Ujl.  t  Keen,  7S0. 

{b)  8  B.  C.  C.  >M.  [Bee  PeiUna's  ed.  337,  noM  (a)  Md  <!MN  ciMd.]  See  >Iio 
LoDg  e.  BUdl&ll,  3  Vw.  4S6. 


1  3  WfllinB*,  Ex.  (3d  Am.  ed.  S3D,  et  leq.;  Tftjior  r.  B«T«rU7, 1  CoUyer,  Cb.  108. 
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divided  between  the  gentlemen  thereafter  ntimed,  or  the  legal 
representatives  of  the  said  gentlemen,  in  the  proportion  that  the 
sums  eet  against  their  names  boie  to  each  otnei.  The  testator 
wrote  the  names  of  twelve  persone,  opposite  to  which  he  placed 
diHerent  figures.  One  of  these  persons  was  dead  at  the  date  of 
the  will,  having  left  a  wiU.  Lord  Langdale,  M.  R.,  held,  that 
the  next  of  kin  of  the  deceased  person  named  by  the  testator, 
not  the  residaary  legatees,  were  entitled. 

And  as  a  testator  is  supposed  to  have  a  different  meaning 
whenever  he  uses  a  different  expression,  it  is  always  a  circum- 
stance favorable  to  the  construction  which  reads  the  words 
"  legal "  or  "  personal  representatives  "  as  denoting  next  of  kin, 
that  there  is  elsewhere  in  the  same  will,  and  in  reference  to 
another  subject  of  disposition,  a  gift  to  the  executors  or  admin- 
istrators  of  the  same  individuaL' 

Thus,  in  the  case  of  Walter  v.  Makin,  (a)  where  a  testator 
gave  <£450  to  trustees,  in  trust  for  his  son  for  life,  and  after  hie 
son's  decease  to  pay  thereout  two  legacies  of  jCIOO  each  to  two 
of  his  daughters,  and  to  pay  the  residue  to  the  Ugal  representa- 
tives of  bis  son ;  and  he  gave  the  residue  of  his  personal  estate 
to  his  son,  his  executors,  adtainistrators,  and  assigns;  Sir  L. 
Shadwell,  V.  C,  held,  that  the  words  "  legal  representatives  " 

meant  next  of  kin. 
[  41  ]  '  So,  in  the  case  of  B^hinson  v.  Smith,  (b)  where  tlie 

beqnest  was  to  M.,  his  executors,  &c.  in'trust  to  pay 
the  interest  to  the  testator's  daughter,  S.,  wife  of  M.,  for  her 
separate  use  for  life,  and,  after  her  decease,  to  pay  the  trust 
moneys  to  such  persons  as  S.  by  will  should  appoint,  and,  in 
default,  to  her  personal  representatives.  S.  died  in  her  husband's 
lifetime,  without  having  made.any  appointment,  and  her  hus- 
band claimed  the  fund  as  her  administrate ;  but  Sir  L,  Shad- 
well,  V.  C,  decided  that  the  next  of  kin  of  the  wife  were 
beneficially  entitled. 

Indeed,  so  strong  has  been  the  leaning  sometimes  in  favor  of 
the  conatraction  which  gives. to  words  pointing  at  succession  or 
representation  the  sense  of  next  of  kin,  that  even  a  gift  to  ex- 
ecutors or  admimstratori  has  ^wi  thus  construed. 

As  in  the  case  of  Palin  v.  nfc,  (c)  where  a  testator,  after  be- 
qneathing  certain  pecuniary  legacies,  declared  that,  in  caae  of 
the  death  of  any  or  either  of  the  legatees,  his  or  her  legacy 
should  go  tohisorher  executors  or  adMinistraiors ;  Sir  J.  Leach, 
M.  K.,  held,  that  the  residuary  legatee  of  one  of  the  legatees, 
who  died  in  the  testator's  lifetime,  was  entitled  to  the  legacy ; 

*       ia)  6  Sim.  148. 

\h)  6  Sim.  17.  In  another  caie,  in  Iha  Mme  Tolmna,  (Sljth  v.  Homo,  S  Bim.  49,) 
the  irord  "  repreienUtiTM  "  was  connnied,  by  force  of  (he  conuxt,  u  lynoDjnoiu 
Tith  dncaxJiuiU. 

(c)  1  Myl. & Emd,  470.    BotMC  Wtdlitn.  Tajlor,  S  Sim.  Sll.iUtedposI,  44. 
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bnt  his  decree  was  reversed  li;  Lord  Broogbam,  C^  who  decided 
Id  favor  of  the  next  of  kin,  oa  the  authority  of  the  ca»e  of 
Bridge  V,  Abbot ;  (a)  his  Lordship  thinking,  that  a  gift  to  ex- 
ecutors or  adminislJatorB  was  wholly  undistinguiahabltf  from  a 
gift  to  legal  representatives. 

From  cases  of  this  description,  however,  we  must 
carefully  *  distiiiguisb  those  in  which  the  words  "  ex-        [  42*] 
ecntors  and  admuiistrators,"  or  "  legal  representatives," 
are  used  as  mere  words  of  limitation. 

As  in  the  common  case  of  a  gift  to  A  and  his  executors  or 
adtniniatrators,  or  to  A  and  his  legal  representativeB,  which  will, 
beyond  all  question,  vest  the  absolnte  interest  in  A  (6)  The 
same  conatittction,  too,  in  some  instances,  has  been  applied  Id 
cases  of  a  more  doubt^  complexion ;  as  where  the  bequest  was 
to  A  for  life,  and,  after  his  decease,  to  his  executors  or  admin- 
istrators, (c) 

In  the  case  of  Price  v.  Strange,  (tf)  a  testator  devised  real 
estate  to  his  wife  during  widowhood,  and,  at  her  death  or  mai^ 
riage,  to  trustees,  upon  trnat  for  sale,  and  directed  that,  in  caae 
the  death  or  second  marriage  of  his  wife  should  not  happen  un- 
til bia  youngest  child,  being  a  eon,  should  have  attained  twenty- 
three,  or,  being  a  daughter,  should  have  attained  that  age,  or  be 
married  with  (Consent,  hia  trustees  should  immediately  after  the 
receipt  of  the  money  arising  &om  the  said  real  estates,  pay  and 
divide  the  same  among  auch  of  hia  children  as  should  be  then 
living,  and  tke  legal  represeftiative  or  r^yresentatives  of  him, 
or  them,  at  should  be  then  dead;  and  in  caae  such  death  or  mar- 
riage of  his  said  wife  should  happen  during  the  minority  of  any 
of  hia  said  children,  then  the  testator  directed  the  trustees  to 
pay  an  equal  proportion  of  the  said  money  to  such  of  hie  chil- 
dren as  sbonld,  at  that  time,  be  entitled  to  receive  then*  shares, 
in  case  be,  she,  or  they  had  been  then  living,  and,  if  dead,  then 
to  his,  her,  or  their  legal  representaiivei :  air  J.  Leach,  V.  C, 
was  of  opinion  that  these  words  operated  as  words 
*  of  limitation,  and  that  a  child  attaining  twenty-three,  \  43  ] 
wbo  died  daring  the  widowhood  of  the  wife,  took  a 
vested  interest 

And  it  should  seem,  that  where  the  word  "  assigns  "  is  sub- 
joined to  "  executors  and  administrators,"  they  are  always  read 
as  words  of  limitation,  and  not  as  designating  next  of  kin. 

Thus,  in  Grafftley  v.  Humpage,  (e)  where  a  sum  of  jC4000 
was  bequeathed  by  A  to  trustees,  in  trust  for  his  wife  and 
daughter,  and  the  survivor,  for  life,  for  their  separate  use,  and, 

(a)  Ante,  39. 

ib}  Logw  r.  Harmar,  i  Cox,  SSO. 

Ic)  Uo.  Ijtt.  54,  b.  j  Socket  ».  Wnj,  *  B.  C.  C.  4B3. 

Id)  CHadd.  1S9. 

|(J  1  Be«T.  4B.    See  also  Hamea  v.  Hamu,  a  Keea,  646. 
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aiter  the  decease  of  the  Burvivor,  in  trust  for  the  daughter's  chil- 
dren,  if  any,  and  if  noQe,  then  the  testatot  gave  one  moiety  of 
the  JE4000  to  hia  brother  L,  and  the  other  moiety  to  such  per- 
aons  as  the  daughter  should,  by  deed  or  will,  appoint,  and  in 
default,  to  the  executors,  administrators,  or  assigns  of  the  daugh- 
^r.  The  daughter  died  in  the  lifetime  of  her  husband,  childless, 
and  without  having  made  any  appointment;  and  the  husband 
was,  on  the  ground  above  mentioned,  held  to  be  entitled  as  her 
administrator. 

Supposing  the  words  "  executors  "  or  "  administrators  "  not 
to  be  QBed  as  words  of  limitation,  the  question  arises,  whether 
the  property  so  given  vesta  in  the  persons  answering  such  de- 
scription for  their  own  benefit,  or  is  to  be  administered  as  part 
of  the  personal  estate  of  the  testator  or  intestate.^ 

The  former  result,  indeed,  is  so  manifestly  contrary  to  proba- 
ble intention,  that  the  case  of  Evans  v.  Charles,  (a)  in  which 
this  constmction  prevailed,  has  been  generally  condemned ;  and 
the  Judge,  whose  solitary  approbation  the  decision  has  elicited, 
did  not  choose  to  follow  its  authority;  (A)  and  such  a 
[  44  ]  construction  would  *  be  the  more  palpably  absurd,  now 
that,  by  express  enactment,  (c)  executors  are  excluded 
firom  taking  beneficially,  by  virtue  of  their  oiBce,  even  the  undis- 
poaed-of  personal  estate  of  their  testator.  Accordingly,  it  seema 
to  be  established,  that,  unless  a  contrair  intention  appears  by 
the  context,  whatever  is  bequeathed  to  the  executors  or  admin- 
istrators of  a  person  vesta  in  tbcm  as  part  of  the  personal  estate 
of  the  testator  or  intestate. 

Thus,  where  (d)  a  testator  bequeathed  £500  to  B  during  tbe 
life  of  A,  and  if  B  died  in  A's  lifetime,  then  to  such  persons  as 
B  should  by  will  appoint,  and,  in  default  of  appointment,  to  kit 
executors  or  administrators;  Lord  Langdale,  M.  R.,  held,  that 
the  executor  of  B  was  bound  to  apply  the  legacy  according  to 
the  purposes  of  the  will.  It  is  singular  that  no  claim  was  ad- 
vanced by  the  next  of  kin,  on  the  authority  of  the  case  of  Palin 
K.  Hilla. 

If,  however,  the  testator  explicitly  declares  that, the  executors 
or  administrators  shall  be  entitled  for  their  own  benefit,  this 
construction  must  prevail  against  any  suggestion  as  to  the  im- 
probability of  such  a  mode  of  disposition. 

As,  in  Wallia  v.  Taylor,  (e)  where  the  testatrix  bequeathed  a 

(a)  1  Aitr.  1!B.     See  slfo  ararehillcDibben,  Sngd.Foir.  (4dt  ed.)  ST6,  n. 
(bi  See  Long  o.  Blw^U,  3  Tei.  483. 
(c)  Vide  BtM.  1  Wm.  IV.  c.  40. 
.  {d)  Slack!  V.  DodiU;,  1  Keen,  3SB.    See  ilaa  Hunei  o.  Hudm,  3  Keea,  646. 
it)  8  Sim.  141. 
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taad  to  traBteea,  in  trast  to  pay  the  interest  for  the  separate  use 
of  her  daughter  for  life,  and,  after  her  decease,  upon  trust  to 
transfer  the  principal  to  her  executors  or  administrators,  to  and 
for  his,  her,  or  their  use  and  beneJU  absolutely  forever ;  Sir  L. 
Shadwell,  V.  C,  held,  that  the  husband  of  the  daughter,  on  his 
taking  out  admiuistiation,  was  absolutely  entitled  for 
bis  '  own  benefit.  [  45  ] 

In  this  case,  the  point  of  contention  was  not  ao  much 
whether  the  administrator  was  entitled  in  his  own  right  benefi- 
cially, or  in  his  representative  chanictei,  (this  being,  in  regard  to 
a  husband-administrator,  a  matter  of  no  importance,  unless  there 
are  cieditore,  as  he  retains  the  property  for  his  own  benefit,)  but 
whether,  according  to  the  case  of  Palin  v.  Hilla,  the  bequest  was 
not  to  be  construed  as  applying  to  the  next  of  kin.  The  testa- 
toPa  intimation,  that  the  legateea  should  take  for  their  own 
benefit,  was  not  only  consistent  with,  but,  perhaps,  was  rather 
&,70rable  to,  this  construction,  as  tending  to  show  that  the  testa- 
tor had  in  his  view  persons  who  might  reasonably  be  presumed 
to  be  intended  as  beneficial  objects  of  gift. 

The  word  relations,  taken  in  its  widest  extent,  emb^aq^B  aa 
almost  iUimitable  range  of  objects;  for  it  comprehends  persons 
of  every  degree  of  consanguinity,  however  remote,  and  hence, 
unless  some  line  were  drawn,  the  effect  would  be,  that  every 
such  gift  would  be  void  for  uncertainty.  In  order  to  avoid  this 
conseqnence,  recourse  is  had  to  the  Statutes  of  Distribution  ;  and 
it  baa  been  long  settled,  that  a  bequest  to  relations  applies  to  the 
person  or  persona  who  would,  by  virtue  of  those  statutes,  take 
the  personal  estate  under  an  intestacy,  either  as  next  of  kin,  or 
by  representation  of  next  of  kin.*  (a) 

It  waa  formerly  doubted  whether  this  conatmction  extended 
to  deviaes  of  real  estate  ;  bat  the  afiirmative  was  decided  in  the 
case  of  Doe  d.  Thwaites  v.  Over,  (b)  where  a  testator 
devised  all  *  his  freehold  estates  to  hie  wife  for  life,  and,         [  46  ] 
at  her  decease,  to  be  equally  divided  among  his  relations 
on  his  side;  and  it  was  held,  that  the  three  first  cousins  of  the 


{a)  3  Cb.  Bep.  77  ;  Fra.  Ch.  40!  ;  Gilb.  Eq.  C«.  93 ;  1  Atk.  469  ;  Ca.  Temp.  Talb. 
asi  1  2  Eq,  Cs.  Ab.  368,  pL  13  ;  Dick.  50,  380  ;  Amb.  70 ;  1  Dnm.  &  B.  435,  n.  487, 
n.l3  B.  C.  C.S34;  4  Id.  «)7 :  8  Yes.  38  [Snmner'i  «1.  noM  (a)]  ;  9  Vei.  31B  [Smn- 
□er*!  ed.  note  (c)  and  cue*  cited] ;  3  Mer.  437,  689.  Bat  u  to  poteen  in  faror  of 
relatioiu,  we  !  Sngd.  Pow.  (Sth  ed.)  SSS,  363. 

(A),  1  Tumt.  363. 

I  Green  r.  Howard,  I  Bro.  C  C.  (Perkina'e  ed.)  33  note  (a)  and  osea  cited ; 
Helleil)odg«  d.  O&lbnatb,  S  SerK.  &  H.  43  j  AlcNeitledfe  e.  Barcla?,  1 1  Berg.  &  R. 

IM:  Ba7aerD.Mow!inr,3Bro.C.C.  (Perkins's  ed.)S39,  note  (>)  and  cases  cited; 
3  Williams,  Ex,  (Sd  Am.  ed.)  813,  813.  See  Onuit  o.  Lyman,  4  Rosa.  93  ;  4  Kent, 
(aihed.)  537,  note;  Wright  n.  Tnutees  Heth.Epis.  Chnreh,  1  Hoff.Ch.  ai3;  M'Cal- 
jongh  D.  Lee,  T  Ohio,  IS  ;  DeTiame  t>.  Mellish,  5  Tes.  (Samner'i  ed.)  539,  note  (a). 
Tbe  beqoest  of  a  residue  to  a  daughter,  and  at  her  death  within  age,  to  the  testator's 
"  neaieat  relationi  or  connections,  accoi^inc  to  the  laws  of  the  CoiDmonwealth,"  does 
not,  in  Feniujlviiii«,  iaclade  his  widow.    Storer  v.  Wheatle;,  1  Peon.  Stale  Bep.  906. 


Digitized  bvGoO^^IC 


34  GEBTS  TO  BBLATIOUfl. 

testator,  who  were  his  next  of  kin  at  bis  death,  were  entitled.^ 
A  counter  claim  was  made  by  the  heir  at  law,  who  was  the  child 
of  a  deceased  first  cousin,  and  who  contended,  that  the  devise 
was  void  {<a  uncertainty.  -  One  of  the  first  cousins,  w^ho  was 
the  nearest  paternal  relation,  also  claimed  IJie  whole,  as  being 
designated  by  the  words  "  on  my  side ; "  but  the  Court  was  of 
opinion,  that  those  words  did  not  exclude  the  maternal  relations, 
they  being  as  nearly  related  to  the  testator  as  the  relations  ex 
parte  pateroa. 

The  rule  which  makes' the  Statute  of  Distributions  the  gtude 
in  these  cases,  is  not  departed  from  on  slight  grounds.  Thus, 
the  exception  out  of  a  bequest  to  relations,  of  a  nephew  of  the 
testator  (who  was  the  son  of  a  living  sister)  was  not  considered 
a  valid  ground  fdr  holding  the  gift  to  include  other  persons  in 
the  same  degree  of  relationship,  and  thereby  let  in  the  children 
of  a  living  sister,  to  claim  concurrently  with  their  parent,  and 
other  surviving  brothers,  Histers,  and  the  children  of  a  deceased 
brother  of  the  testator,  (a) 

There  is,  it  seems,  no  difference  in  effect  between  a  gift  to 
relations  in  the  plural,  and  relation  in  the  singular ;  the  former 
would  apply  to  a  single  individual,  and  the  latter  to  any  larger 
number ;  the  term  relation  being  regarded  as  nomen  collectivum. 
And  this  construction  obtained  in  one  case  (b)  where  the  expres- 
sion was  "  my  nearest  relation  of  the  name  of  the  Fyots." 

The  Statute  of  Distributions  not  only  determines  the  objects 
of  a  gift  to  relations,  bat  also  regulates  the  proportions 
[47  ]  *in  which  they  take,  the  gift  being  held  to  apply  to 
the  next  of  km,  and  the  person  whom  the  statute 
admits  by  representation,  the  whole  taken  per  stirpes,  not  per 
capita ;  that  Is,  the  property  is  distributed  proportionably  among 
the  stocks,  not  equally  among  the  several  individual  objects  of 
every  degree.' 

Thus,  if  a  testator  bequeathes  personal  estate  to  his  relations, 
and  dies  leaving  a  child  and  two  grandchildren,  the  children.of  a 
deceased  child,  and  also  a  great  grandchild  sprung  from  the  same 
stock,  but  whose  parent  is  dead,  the  property  is  divisible  into 
moieties ;  one  of  which  goes  to  the  surviving  child  of  the  testa* 
tor,  and  the  other  is  again  divided  into  thirds,  two  of  which 
belong  to  the  two  surviving  grandchildren  of  the  testator,  and 
the  remaining  third  to  the  child  of  the  deceased  grandchild ;  as 
the  statute  allows  representation  among  lineal  descendants 
through  all  the  degrees  indefinitely.    If,  however,  the  testator 
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haA  himself  left  no  deaceodant,  and  the  lacts  above  suggested 
were  applicable  to  the  fatiiily  of  a  deceased  brother,  the  second 
moiety  woald  have  been  dislnbntable  solely  among  the  two  sur- 
viving grandchildren  of  the  deceased  (t.  e.  the  testator's  great 
nephews,)  to  the  exclusion  of  the  grfeat  grandchildren  (i.  e.  the 
testator's  great-great-nephews) ;  a«  the  Statute  of  Distributions 
does  not  admit  of  lepresentation  among  collaterals  beyond  bro- 
thers' and  sisters'  chiidien.' 

If,  however,  the  testator  has  introduced  into  the  gift  expres- 
sions pointing  at  equality  of  participation,  of  course  the  statutory 
mode  of  distribution  is  excluded,  and  all  the  objects  of  every 
degree  are  entitled  in  equal  shares,  (a) 

And  even  in  the  absence  of  any  expreseions  of  this  nature, 
such  is  the  destiaation  of  the  property  in  analogy  to 
'the  statutory  rale,  under  a  gift  to  relations,  where  [48) 
all  the  objects  within  the  line  are  of  equal  degree  ;  for 
instance,  if  the  testator  left  no  child  but  nine  grandchildren  de- 
scended from  two  stocks,  the  property  would  be  divisible,  not 
(as  in  the  case  before  suggested)  into  moieties,  one  to  the  chil- 
dren of  each  deceased  cUld,  but  among  all  the  grandchildren 
pari  passu  t.  e.  each  would  take  one  ninth  ;  the  distribution  in 
the  one  case  being  per  stirpes,  and  in  the  other  per  capita. 

The  objects  of  a  gift  to  "relations"  are  not  varied  by  its 
being  associated  with  the  word  *<  near."  {b)  But  where  the 
gifl  is  to  the  "  nearest  relations,"  the  next  of  kin  will  take,  to 
ttie  exclusion  of  those  who,  under  the  statute,  would  have  been 
entitled  bv  representation.  Thus,  surviving  brothers  and  sis- 
ters would  exclude  the  children  of  deceased  brothers  and  sisters, 
(c)  or  a  living  child  or  grandchild,  the  issue  of  a  deceased  child 
tx  grandchild.  Where,  however,  the  testator  addAl  to  a  devise 
to  nearest  relations,  the  words  "  as  sisters,  nephews,  and  nieces," 
Sir  Lloyd  Kenyon,  M.  B^  directed  a  distribution  according 
to  the  statute ;  and  they  were  held  to  take  per  stirpes,  though 
it  was  contended,  that  all  the  relations  specified  should  take  per 
capita,  including  the  children  of  a  living  sister.  His  Honor, 
however,  thought  that  the  testator  had  a  distribation  according 
to  the  statute  in  his  view;  at  all  events,  that  the  contrary  was 
not  sufficiently  clear  to  induce  him  to  depart  from  the  com- 

(a)  Tbomu  v.  Hole,  Cm.  Temp.  Talb.  291 ;  Green  v.  Hoirard,  I B.  C.  C.  31 ;  Rar- 
ner  r.  Howbraj,  3  Id.  a34 ;  Botler  v.  SmttoD,  Id.  369. 

(i)  Wbitfaome  o.  Harru,  3  Vei.  Ben.  M7.     See  tleo  19  Yet.  103. 

|c)  Pjot  o.  Pyot,  1  Tea.  Sen.  336 ;  Manli  v.  Manli,  1  B.  C.  C  393 1  Smith  n. 
Campbell,  19  Yes.  400  [Snmner'g  ed.  note  (cj  and  caaei  cited] ;  S.  C.  O.  Coop.  3TS, 
But  we  Edge  d.  Saliiboiy,  Atnb.  70. 

'  Bf  the  law  and  practice  of  Connacticitt,  when  the  teitator  beqaealbei  the  rasidne 
of  bia  personal  propertj'  to  hii  hein,  and  when  the  irill  i>  ezecnt^d,  and  when  the 
leetator  die*,  bis  only  bein  are  children  of  deoeated  biothen  and  aiBtcn,  and  ihe'rep- 
reMDtaliTet  of  otbera  that  are  dead,  the  DCphem  and  niecei  will  laka  per  itirptt  and 
not  ptr  capita.     Co<A  d.  Callin,  35  Conn.  Ml. 
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mon  rule.  The  children  of  the  living  sister,  therefore,  were 
excluded,  (a) 

Aa  relations  by  the  half-blood  are  within  the  statute,  so  they 

are  comprehended  in   gifts  to   next  of  kin    and   to 

[49]         •relations;    and  a  bequest  to  the  next  of  kin  of   A 

"  of  her  own  blood  and  family  as  if  she  had  died  sole, 

unmarried,   and  intestate,"   has  received  the   same  construe* 

tion.  (b) 

A  gift  to  next  of  kin  or  relatione,  of  course,  does  not  extend 
to  relations  by  affinity,  (c)  unless  the  testator  has  subjoined  to 
the  gift  expressions  declaratory  of  an  intention  to  include  them. 
Such,  obviously,  is  the  effect  of  a  beqneat  expressly  to  relations 
"by  blood  or  marriage,"  which  lets  in  all  [teraons  married  to  re- 
latijtns.  {d)  It  is  clear  that  a  gift  to  next  of  kin  or  relations  does 
not  inclnde  a  husband  (e)  or  wife; '  (/)  and  such  has  been  also 
the  adjudged  construction  of  a  bequest  to  "  my  next  of  kin  as  if 
Ihaddiediniestaie;"  {g)  the  latter  words  being  considered  not 
to  indicate  an  intention  to  give  to  the  persona  entitled  under  the 
statute  at  all  events ;  i.  e.  whether  next  of  kin  oi  not. 

A  difficulty  in  construing  the  word  relations  sometimes  arises 
from  the  testator  having  superadded  a  qualification  of  an  indefi- 
nite nature ;  as  where  the  gift  is  to  the  most  deserving  of  his 
relations  ;  (v*to  his  poor  or  necessitous  relations.  In  the  former 
case,  the  addition  is  disregarded,  as  being  too  uncertain ;  (h)  and 
the  better  opinion,  according  to  the  anthorities  is,  that  the  word 
poor  also  is  inoperative  to  vary  the  construction,  though 
[50]  the  cases  are  somewhat  conflicting,  (t)  In  an  "early 
case,  (&}  it  was  said  that  the  word  '*  poor "  was  fre- 
quently naed  as  a  term  of  endearment  and  compassion  ;  as  one 
often  says,  my  poor  father,  &c. ;  and  accordingly  a  countess  (but 
who,  it  seems,  had  not  an  estate  equal  to  her  rank)  was  held  to 
be  entitled  under  such  a  bequest.     In  Widmore  v.  WoodrotTe,  (Q 

(a)  StatDpe  s.  Cot^e,  1  Cox,  £34. 
(6)  Cotton  D.  9caTaii<±e,  1  Mkdd.  4S. 

(c)  Maitland  v.  Adtir,  3  Via.  231  [Samner'a  ed.  noU  (ft)]. 

[d)  D«viame  i>.  Melliih,  5  Vei.  S39  [Samaer's  ed.  note  (a)1. 

(«)  Watt  u.. Watt,  3  Ves. 844  [Bamncr'B  ed.  note  {a)];  Andenon  tr.  Dkwmd,  IS 
Tea.  537 ;  Biulej  c.  Wright,  18  Ves.  49  [Snmiier'i  ed.  noto  (a)]. 

(/)  Nicholli  0.  SsTage,  cit.  18  Vea.  53. 

(a)  Garrick  cLord  Caiaden,  U  Vea.  373. 

(A)  Do;le]^  0.  Attorner-Qeneni],  1  Tin.  Abr.  489,  pL  16;  8.  C.2  Eq.  Ck.  Abr.194, 
C.  IS. 

(i)  Widmore  v.  Woodroffe,  Amb.  63e ;  S.  C.  Anon.  I  P.  W.  376. 

(k)  Anon.  1  P.  W.  376. 

{i)  Amb.  636. 


1  In  the  OTdinai^  isnse,  neither  the  hneband  jior  wiftican  be  tajd  to  be  next  of  kin 

:._:.,  ___,       _ _.,  _      __   ,; nei^a  ed.)  944,  E 

»  cited;  Whitakem.  Whiinker,  6  Johns.  IIS;  Hoskina  d.  Miller,  S  E 


to  each  other.    3  Kent  (Sthed.)  136;  Watt  v.  Watt,  S  Yea.  (Snmner'a  ed.)  944,  note 
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a  testator  bequeathed  two  thirds  of  his  property  to  the  most  Me- 
cesfitous  of  his  relations  by  his  father's  and  mother's  side  ;  and 
Ijord  Camdea  said  the  bequest  woold  staud  upon  the  word  rela- 
tions alone,  the  word  poor  beUig^  added,  made  no  difference ;  there 
was  no  distinguishing  between  the  degrees  of  poverty. '  This 
decision  may  be  considered  to  have  oveiruled  the  earlier  cases  of 
Jones  v.  Yeale  (a)  and  Attorney  General  v.  Buckland,  (i)  in  each 
of  which  a  gift  to  poor  relations  was  extended  to  necessitona 
relations  beyond  the  Statutes  of  Distribution. 

In  several  cases,  gifts  to  poor  relations  seem  to  have  been  re- 
garded aa  charitable  dispositions. 

Thus  in  the  case  of  Isaac  v.  Defiiez,  (c)  where  the  bequest 
was  to  the  testator's  own  and  his  wife's  "poorest  relations,"  to 
be  distributed  proportionably,  share  and  share  alike,  at  the  dis- 
cretioQ  of  his  executors,  it  seems  to  have  been  considered  as  a 
charity,  bnt  was  confined  to  persons  who  were  within  the  Stat- 
utes of  Distribution. 

So  in  Bmnsden  v.  Woolredge,  (d)  where  B.  bequeathed  ;E500 
on  a  certain  evenly  to  be  distiibnted  among  his  mother's  poor 
relations.  Also  W.  (the  brother  of  B.),  devised  real  estates  to 
A  and  his  heirs,  in  trust  to  sell  to  pay  debts,  and  pay  the  over- 
plus to  such  of  his  mother's  poor  relations,  as  A,  his  heirs,  &c., 
should  think  objects  of  charity ;  Sir  Thomas  Sewell, 
M.  R.,  held,  that  the  *  construction  of  both  wills  was,  [  SI  ] 
"  such  of  my  mother's  relations  as  are  poor  and  proper 
objects."  He  sai^  the  diHerence  was,  that  the  latter  gave  a  dis- 
cretioaaiy  power  to  the  executor,  and  the  former  did  not. 

Again  in  the  case  of  White  v.  White,  (e)  a  legacy  of  $3000 
for  the  purpose  of  putting  out  poor  relations  apprentices  was 
supported  as  a  charity. 

In  the  case  of  Mabon  v.  Savage,  (/)  a  testator  bequeathed  to 
his  executor  XIOOO,  to  be  distributed  among  his  (the  testator's) 
poor  relations,  or  such  other  objects  of  charity  as  should  be  men- 
tioned in  hia  private  instructions.  He  left  no  instructions ;  and 
it  was  held  by  Lord  Redesdale  that  the  testator's  design  was  to 
give  to  them  as  objects  of  charity,  and  not  merely  as  relations. 
His  Lrf>rdship  thou^t  that  the  executors  had  a  discretionary 
power  of  distribution,  and  need 'not  include  all  the  testator's 
poor  relations. 

This  case  is  clearly  distinguishable  from  a  simple  gift  to  poor 
relations ;  for  the  additional  words  denoted  that  chanty  was  the 
main  object  of  the  testator.  The  same  remark  apphes  to  the 
will  of  W.  in  Bmnsden  v.  Woolredge ;  which  decision,  in  regard 

la)  SVem.  381. 

\b)  Cited  1  Vm.  Ben.  3S1. 

\c\  Amb.  495 ;  more  coTTeetly,  IT  Vei.  373,  n. 

iff)  Amb.  507;  S.  C.Dick.  360. 

\e)  7  Ve«.  t93  \  see  Atlomer-OflDerBl  v.  Price,  17  Tea.  371. 

(/)  lSdi.&L«f.  111. 
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to  the  will  of  B.,  is  not  reconcilable  with  Widmore  v.  Wood- 
roile ;  but  the  Conrt  probably  allowed  itself  to  be  influeiiced  by 
the  terms  of  the  other  will. 

In  a  eubsequent  case,  (a)  Sir  J.  Leach,  M.  B^  held  that  a  de- 
vise  of  real  estates  to  trasteea  "  in  tmat  to  pay  the  rents  to  such 
of  ray  poor  relations  as  my  trustees  shall  think  moat  deserving," 
was  a  charitable  tznst,  and  conseqnenliy  waa  void  aa  a  gift  of 
an  interest  in  land. 

The  qnestion,  however,  which  more  tiian  any  other 
[  52  ]        has  •  been  the  subject  of  conlroveray  in  gifts  to  next  of 

kin  and  relations,  refers  to  the  period  at  which  the  ob- 
jects are  to  be  ascertained ; '  in  other  words,  w^faether  the  person 
or  persons  who  happen  to  answer  the  descnption  at  the  testa- 
tor's death,  or  tiiose  to  whom  it  applies  at  a  future  period,  are 
intended.  Where  a  devise  or  bequest  is  simply  to  the  testator's 
own  next  of  kin,  it  necessarily  applies  to  those  who  sustain  the 
character  at  hie  death.  It  is  eqa^y  clear,  that  where  a  testator 
gives  real  or  personal  estate  to  A  (a  stranger)  during  his  life,  or 
for  any  other  limited  interest,  and  afterwards  to  his  own  next  of  ' 
kin,  those  who  stand  in  that  relation  at  the  death  of  the  testator 
will  be  entitled,  whether  living  or  not  at  the  period  "of  distribu- 
tion ;  (A)  there  being  nothing  in  the  mere  circumstance  of  the 
gift  to  the  next  of  kin  being  preceded  by  a  life  or  other  limited 
interest  to  vary  the  construction ;  the  result  in  fact  being  the 
same  as  if  the  gift  had  been  "  to  my  next  of  kin,  subject  to  a  life 
interest  in  A."  The  deatli  of  A  is  the  period,  not  when  the  ob- 
jects are  to  be  ascertained,  but  when  the  gift  takes  effect  In 
possession. 

Where  the  gift  is  to  the  next  of  kin  of  a  person  then  actually 
dead,  or  who  happens  to  die  before  the  testator,  the  entire  prop- 
erty (at  least,  if  Uiere  be  no  words  severing  the  joint  tenancy) 
vests  in  such  of  the  objects  as  survive  the  testator,  (c)  If  it  be 
to  the  next  of  kin  or  relations  of  a  person  who  outlives  the  tes- 
tator, of  course  the  description  cannot  apply  to  any  individual 
or  individuals  at  bis  (the  testfltor's}  decease,  or  at  any' other 

period  during  the  life  of  the  person,  whose  next  of  kin 
[  53  ]       are  the  objects  of  *  gift,  (d)  ■    The  vesting  most  await 

his  death,  and  will  ap[uy  to  those  who  first  answer 

(a)  Hall  p.  Attomer-Otaenl,  RolU,  SS  Jalj,  1 8S9. 

{b\  HaTTingwa  *.  Haite,  1  Cox,  131.  tjee  also  3  B.  C.  C.  fiS4 ;  4  Id.  307  ;  3  But, 
278  ;  3  Mer.  68''9. 

(e)  Vaox  V.  H«Dilflnon,  1  Jack,  ft  Walk.  388,  n.  Thers  being  no  wordi  of  leTer- 
Ance,  the  quMCion,  wbuher  the  gift  could  be  read  u  apptjing  to  inch  of  the  next  of 
kia  a)  surrire  the  testator,  did  not  arise,  ai  they  were  entitled  qoacanqne. 

{d)  Danvere  v.  Earle  of  Clarendon,  I  Vem.  3S. 
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tbe  deBcription,  withoat  re^d  to  the  fact  whether  by  the  terms 
of  the  will  the  distribntion  is  to  take  place  then  or  at  a  subse- 
quent period,  (a) 

The  rule  of  constmction,  which  makes  the  death  of  the  testa- 
tor the  period  of  ascertaining  the  next  of  kin,  is  adhered  to,  not- 
withstanding the  terms  of  the  will  confine  the  gift  to  the  next  of 
kio  living  at  the  period  of  distribatioi>;  for  this  merely  adds 
another  ingredient  to  the  qaallfication  of  the  objects,  and  makes 
.  no  &rther  change  in  the  conBtmctton.  Indeed,  it  rather  affords 
an  argument  the  other  way. 

Thus,  where  {b)  a  testator  directed  peisonal  estate,  and  the 
produce  of  real  estate,  to  be  laid  oat  for  acoamnlation  for  ten 
years,  and  then  a  certain  part  thereof  divided  among  such  of  the 
next  of  kin  and  personal  representatives  of  B,  as  should  be  then 
living;  Lord  Thorlow  held,  that  the  next  of  kin  at  the  testator's 
death,  surniviTig  the  specified  period,  were  entitled ;  for  it  was 
plain  that  the  testator  meant  some  class  of  persons,  of  whom  it 
was  doubtful  whether  they  would  live  ten  years. 

The  same  construction  prevails,  though  the  tenant  for  life,  at 
whose  death  the  distribution  is  to  be  made,  is  himself  one  of  the 
next  of  kin.  As  where  (e)  a  testator  bequeathed  X5000  in  trust 
few  his  daughter  for  life,  and  after  hei  decease  for  her  children 
living  at  her  decease,  in  such  shares  as  she  should  appoint ;  and 
in  case  she  should  leave  no  child,  then  as  to  ^1000  part  thereof 
in  trust  for  the  executors,  administrators,  and  assigns  of  the 
daughter ;  and  as  to  £4000,  the  remainder,  in  trust  for 
the  person  or  *  persons  who  should  be  his  heir  or  heirs  [  54  ) 
at  law.  The  daughter  died  without  leaving  children. 
She  and  two  other  daughters  were  the  testator's  heirs  at  law, 
,  Sir  R.  P.  Arden,  M.  R.,  held,  the  heirs  at  the  time  of  the  testator's 
death  to  be  entitled,  from  the  absence  of  expression,  showing 
that  these  words  were  necessarily  confined  tt>  another  period, 
which,  he  said,  required  something  very  special.  He  thought 
ttie  word  "  heirs  "  wm  to  be  construed  as  next  of  kin,  but  this  it 
was  unnecessary  to  determine,  the  daughters  being  entitled  qua- 
cunqne  via. 

But  it  should  seem  that  if  there  is  a  gift  to  a  person  for  life, 
with  remainder  to  the  testator's  relationB,  and  the  person  taking 
the  life  interest  is  the  sole  next  of  kin  at  the  death  of  the  testa- 
tor, the  gift  will  be  considered  as  referring  to  the  person  answer- 
ing the  description  at  the  death  of  the  tenant  for  life. 

Thus  in  the  case  of  Jones  v.  Colbeck,  (d)  where  a  testator 
devised  the  residue  of  his  estate  to  the  children  of  his  daughter 
M.,  and  until  she  should  have  children,  or  if  she  should  survive 
them,  then  to  the  separate  use  of  M.  during  her  life ;  and  after 
the  decease  of  his  said  daughter  and  her  children,  in  case  they 
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sboold  all  die  tinder  twenty-one,  that  the  residaum  should  go 
and  be  distributed  among  his  relations  in  a  due  course  of  admin- 
iatration.  The  daughter  was  the  only  next  of  kin  at  the  testa- 
tor's death.  Sir  W.  Grant,  M.  R.,  thought  it  was  clear  that  the 
testator  intended  to  speak  of  relations  not  at  the  time  of  his 
own  death,  but  at  that  of  his  daughter,  or  her  issue  under 
twenty-one ;  his  Honor  deeming  it  impossible  that  the  testator 
could  mean  that  the  relationa  who  were  to  take  in  that  event, 
were  the  daughter  herself,  who  the  testator  evidently  thought 

would  survive  him. 
[55]  *  But  might  not  the  testator,  instead  of  giving  to  the 

danght«r  nominatim,  choose  to  give  to  her  by  a  de- 
scription, which  if  she  died  in  hia  lifetime  would  carry  his  bounty 
to  other  objects  ?  Sir  R.  P.  Arden's  principle  was,  that  where  a 
testator  has  constituted  his  devisees  by  a  general  description, 
these  words  must  be  considered  as  referring  to  the  death  of  the 
testator,  "  unless  by  the  context,  or  by  the  express  words,  they 
plainly  appear  to  be  intended  otherwise;"  but  this  principle 
seems  to  have  been  somewhat  relaxed  in  the  last  case,  and  per- 
haps still  more  so  in  those  remaining  to  be  stated,  in  which  a 
strong  disposition  is  manifested  to  adhere  to  the  doctrine  of  the 
case  of  Jones  v.  Colbeck.  -Thus  in  Briden  v.  Hewlett,  (a)  where 
a  testator  bequeathed  all  his  personalty  in  trust  for  his  mother 
for  life,  and  after  her  decease)  unto  such  persons  as  she  by  will 
should  appoint ;  and  in  case  his  mother  should  die  without  a 
will,  then  to  such  person  or  persons  as  would  be  entitled  to  the 
same  by  virtue  of  the  Staiute  of  DisirHmtions.  The  mother  was 
the  testator's  sole  next  of  kin  at  hia  death ;  and  Sir  J.  Leach, 
M.  B.,  held  that  she  was  not  entitled  absolatety  in  this  charac- 
ter, and  that  the  property  devolved  to  the  testator's  next  of  kin  , 
at  the  time  of  the  decease  of  the  mother.  "  It  is  impossible," 
said  his  Honor,  "  to  contend  that  this  testator  meant  to  give  the 
property  in  question  absolutely  and  entirely  to  his  mother,  be- 
cause he  gives  it  to  her  for  life,  with  a  power  of  appointment. 
In  case  of  her  death  without  a  will,  the  testator  gives  his  prop- 
erty to  such  person  or  persons  as  would  be  entitled  to  it  by 
virtue  of  the  Statute  of  Distributioos.  Entitled  at  what  time  ? 
The  word  'would  '  imports  that  the  testator  intended  his  next 

of  kin  at  the  death  of  hie  mother." 
[  56  ]  "And  even  where  the  construction  which  refers  the 

description  to  next  of  Idn  at  the  period  of  distribution, 
was  excluded  by  a  declaration  that  the  next  of  kin  should  take 
vested  interests  at  the  testator's  death,  this  was  considered  as 
not  affording  a  ground  for  letting  in  the  prior  legatee  for  life, 
(who  was  the  sole  next  of  kin  at  that  period,)  but  the  gift  was 
held  to  apply  to  the  persons  who  would  have  been  next  of  kin 

(a)  1 M;!.  &  Ke«n,  »0.    Bnt  tee  Harre;  v.  Uurrej,  post,  74,  a. 
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at  the  testator'B  death,  if  tAe  legatee  for  Ufe  had  been  then  dead, 
without  issue,  the  context  appearing  to  aid  this  construction. 

Thus,  in  the  case  of  Bird  v.  "Wood,  (o)  where  the  bequest  was 
to  the  testatrix's  daughter  for  life,  and,  after  her  death,  aa  she 
should  appoint,  aod,  in  default  of  appointment,  to  her  (the  tes- 
tafariz's)  next  of  bin,  to  be  considered  as  a  vetted  iaterett  from 
the  tesialrix'a  death,  except  at  to  am^  child  afterwards  bom  of  her 
daughter.  The  daughter  haying  died  childless,  and-  without 
making  any  appointment,  Sir  J.  Xieach,  V.  C,  held,  that  tlie  per- 
sons who  would  be  next  of  kin  at  the  testatrix's  death,  if  her 
daughter  had  been  then'  dead  without  children,  were  plainly 
intended.  The  daughter  herself  could  not  be  such  next  of  kin ; 
for  they  were  to  take  at  her  death. 

The  exception  of  the  daughter's  children  seems  to  give  latber 
a  special  character  to  this  case. 

And  it  seems,  that  if  property  be  given  to  a  testat<»'s  next  of 
kin  in  defeasance  of  a  prior  gift  in  favor  of  perBona,  who,  if 
they  survive  him,  will  be  nis  next  of  kin  at  his  death,  the  gift  is 
considered  as  pointing  to  next  of  kin  at  a  future  period. 

Aa  where  (b)  a  testator  bequeathed  Hie  residue  of  his  per- 
sonal estate,  upon  trust  (among  other  things^  to  raise  the  sum 
of  £300,  and  pay  the  same  to  hia  son  J.,  and  be 
gave  the  interest  •  of  the  residue  of  the  personalty  [  57  J 
to  his  (testator's)  widow  for  life;  and  after  her  de- 
cease, one  moiety  to  hia  eon  C,  and  the  other  moiety  thereof 
to  J.  By  a  codicil  he  declared,  that  in  case  his  son  C.  should 
die  in  the  lifetime  of  the  testator's  widow,  and  bis  son  J.  should 
be  living,  he  gave  to  J.  the  share  of  C. ;  but  in  case  C.  and  J. 
should  both  die  in  the  lifetime  of  the  testator's  wife,  he  directed, 
that,  after  her  decease,  the  whole  of  the  residue  of  his  personal 
estate,  after  securing  a  certain  annuity,  should  go  to,  and  be 
divided  among  all  and  every  hit  (Ute  testator's)  next  of  kin,  in 
equal  shares.  C.  anij  J.  survived  the  testator,  and  died  in  the 
lifetime  of  the  widow.  Sir  W.  Grant,  M.  K.,  held,  that,  as  the 
testator  bad  given  by  express  bequest  to  hia  sons,  who  were  his 
next  of  kin  living  at  his  death,  he  must,  when  be  used  the 
t«m."next  of  kin,"  have  meant  his  next  of  kin  at  some  other 
period  than  at  hia  decease,  and,  therefore,  that  the  next  of  Idn 
of  the  death  of  the  widow,  and  not  at  the  death  of  the  testator, 
wore  entitied. 

It  is  to  be  observed,  however,  that  the  sons,  even  if  they  sur^ 
vived  the  testator,  were  not  necessarily  his  sole  next  of  kin  at 
his  death,  as  he  might  have  had  other  children. 

And  the  circumstance,  that  the  prior  legatee,  whose  interest, 
on  his  death  withoQt  issue,  or  other  such  contingency,  is  divested 
in  fiivor  of  the  ulterior  gift  to  the  testator's  next  of  kin,  was 

(n)  S  Sim.  &  StD.  400.  -  [b)  Miller  v.  Eaton,  Coop.  STS. 
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one  of  snch  next  of  Idn  at  the  time  of  his  (the  testator's]  death 
has  been  deemed  a  sofficient  groand  for  constroing  the  words  to 
import  next  of  kin  at  the  happening  of  the  contingency. 

Thns,  in  the  case  of  Batiei  v.  Bushnell,  (a)  where 
[  58  1        a  testator  bequeathed  certain  shares  in  his  'residnary 

estate  to  his  daughters  for  their  lives,  and,  after  their 
respective  deceases,  to  their  children ;  and,  in  case  there  should 
be  no  chUd  ot  children  of  his  daughters  respectively,  who  should 
attain  twenty-one  or  marry,  then,  m  trust  for  such  person  or  per- 
sons who  should  haj^en  to  be  his  {the  testator's)  next  of  kin  ac- 
cording' to  the  StaMe  of  Distributions.  One  of  the  daughters, 
who  survived  the  testator,  died  without  issue  ;  and  Sir  J.  Leach, 
M.  R.,  decided  that  her  share  devolved  to  the  testator's  next  of 
kin  at  the  decease  of  the  daughter,  and  not  to  the  next  of  kin 
at  his  own  death,  on  the  ground  of  the  improbability  that  the 
testator  should  mean  to  include,  as  one  of  hia  next  of  kin,  the 
person  npon  whose  death,  without  issue,  he  had  expressly  di- 
rected that  the  property  should  go  over. 

Of  course,  if  property  be  given  upon  certain  events  to  such 

persons  as  shall  then  be  next  of  kin  or  relations  of  the  testator, 

'  the  persons  standing  in  that  relation  at  the  period  in  question, 

whether  so  or  not  at  the  death  of  the  testator,  are,  upon  the 

terms  of  the  gift,  entitled.  (6) 

It  is  worthy  of  remark,  that,  in  all  the  cases  in  which  the 

words  "  next  of  kin  "  have  been  held  to  refer  to  next 
[  59  ]        *  of  kin  at  the  period  of  distribution,  the  subject  of  gift 

was  personal  estate ;  and  it  seems  somewhat  double 
ful  bow  fu  the  construction  would  apply  to  devises  of  real 
estate,  seeing  the  stronger  disinclination  of  the  Courts,  in  refer- 
ence to  realty,  to  suspend  the  vesting.  It  is  also  observable, 
that  in  every  instance  in  which  this  construction  has  prevailed, 
the  person  on  whose  decease  the  gift  over  to  next  of  kin  was 
made  to  take  effect,  was  the  expectant  next  of  kin  at  the  date 
of  the  will ;  and,  therefore,  the  cases  do  not  necessarily  decide 
what  woald  be  the  effect  where  such  persons  became  next  of 
kin  through  subsequent  events  occurring  in  the  testator's  life- 
time.    These  remarks  are  suggested  by  the  case  of  Pearce  v. 

(a)  s  MyL  &  Keen,  SSa. 

{bl  Long  0.  Blaeksll,  3  Vm.  4S6.  It  Bhoxld  be  oburred,  that  the  omi  of  Jonea 
D.  Colbeck,  and  UJIler  d.  Baton,  which  aie  here  referred  to  speciat  groundf,  hare 
heen  cited  bj  a  respectable  text-writer,  aa  anlhoriliei  for  the  poeition  that  a  beqaeet 
to  the  next  of  kin  after  a  lib  interett,  re^  lo  thote  idAo  taitaer  tie  characltr  at  lAal 
time,  1  Hob.  on  Wjlla,  3d.  ed.  43S.  This  ia  not  only  directly  oppoied  to  the  general 
piindplea  which  gorem  the  leating  of  eatatee,t  bat  also  lo  Ihe  strong  line  of  au- 
thoritiei  before  cited  in  support  oF  me  contrary  general  mle;  lo  which  may  be  added 
Holloway  e.  Holloway,  and  other  cases  of  the  same  class  Wore  mentioned.  It  is, 
moreover,  inconiiitent  with  the  principle  on  which  Sir  W.  Grant  rested  hit  decision 
in  each  of  the  flrst-meit tinned  cases  lAenuelves,  as  will  be  seen  by  a  pemaal  of  hit 
judgments. 

t  As  to  whiefa,  sea  ante,  ydl.  I,  p.  73t. 
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Vincent,  (a)  where  a  testator  devbed  lands  to  his  conain,  T. 
PeaiK,  JW  life,  and,  after  his  decease,  to  sach  of  the  teatatM'a 
relations  of  the  name  of  Pearce  (being  a  male)  as  his  coneia  T. 
Peaice  should  by  deed  appoint,  and,  in  default  of  appointment, 
to  sach  of  the  testator's  relations  of  the  name  of  Pearce  (b^og 
a  male)  as  T.  Pearce  should  adopt,  if  he  should  be  living  at  the 
time  of  the  decease  of  T.  Pearce ;  and,  in  case  T.  Pearce 
should  not  have  adopted  any  such  mEile  relation  of  the  testator, 
or,  in  case  he  shoiUd  have  done  bo,  and  there  should  not  be 
any  sach  male  relation  living  at  the  decease  of  T.  Pearce,  then 
the  testator  devised  the  property  to  the  next  or  nearest  relation 
or  nearest  of  kin  of  hiniself  of  the  name  of  Pearce,  (beinff  a 
malet)  or  the  elder  of  such  male  relations,  in  cote  there  should 
be  more  than  one  of  equal  degree,  who  should  be  living  at  the 
testator's  decease,  his  beira,  executors,  administzatoiB,  and  as- 
signs, forever.  The  will  also  contained  a  power  to  T.  Pearce, 
to  lease  for  any  term  not  exceeding  seven  years.  T.  Pearce, 
the  tenant  for  life,  died  without  issue,  and  without 
having  '  executed  the  powers  of  appointment  or  adop-  [  60  ] 
tion  given  by  the  will.  The  nearest  of  kin  of  the 
testator,  living  at  the  time  of  his  'decease,  (which  occnrred  in 
1814,)  were  —  first,  hie  cousin  T.  Pearce,  (the  devisee  for  life,) 
a^ed  sixty-seven ;  secondly,  his  cousiii  Bicnard  Pearce,  the  son 
of  another  uncle,  and  who  was  aged  sixty-six ;  and,  thirdly, 
William  Pearce,  a  yomiger  brother  of  Richard.  The  testator 
had  a  brother  named  Zacbaiy,  who,  if  living  at  his  death, 
would  have  been  his  nearest  of  kin  j  but  it  appeared  that  he 
went  to  sea,  and  had  not  been  heard  of  since  179o.  The  ques- 
tion was,  what  estate,  assuming  Zachary  to  have  died  without 
issue  in  the  lifetime  of  the  testator,  Thomas  or  Richard  took 
under  the  ultimate  limitation  ?  Sir  John  Leach,  M.  R.,  sent  a 
case  on  this  point  to  the  Judges  of  the  Court  of  Exchequer, 
who  certified  their  opinion,  that  Thomas  took  an  estate  in  fee 
in  the  real  estate,  and  the  absolute  interest  in  the  personalty. 
The  M.  R.,  being  dissatisfied  with  the  certificate,  sent  a  case  to 
the  Common  Pleas,  the  Judges  of  which  were  of  the  same 
opinion  j  and  tiiese  certificates,  after  some  argument,  were  con- 
firmed by  Lord  Langdale,  (who  had  in  the  mean  time  suc- 
ceeded Sir  J.  Leach  at  the  Rolls,)  and  whose  judgment  con- 
tains a  very  clear  statement  of  the  principle  of  the  decision. 
"  "nie  question  is,"  said  his  I^ordship,  "  whether  Jhomas  Pearce, 
being  devisee  for  life,  and  filling  the  character  of  tlv  person  to 
whom  the  testator  has  given  bis  estates  in  certain  evente,  is, 
because  be  is  tenant  for  life,  to  be  excluded  from  taking  under 
the  description  in  the  ultimate  limitation,  which  be  aft^wards 
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filled  1  It  is  tolerably  clear,  that  a  vested  interest  was  given  to 
the  person  who  should,  at  tjie  time  of  the  testator's  deatbi  an- 
swer the  description  in  the  ultimate  limitation,  which  vested 
interest  might  have  been  divested  by  the  appointment 
[  61  ]  of  Thomas  Fearce,  or  by  his  adoption  of  a  male  '  rela- 
tion of  the  name  of  Pearce,  bat  was,  in  default  of 
aach  appointment  or  adoption,  to  take  effect.  If  it  should  so 
happen,  that  Thomas  Pearce,  the  devisee  for  life,  should  also, 
at  the  death  of  the  testator,  answer  the  descriptioo  of  the  per- 
son who  is  to  take  under  the  ultimate  limitation,  ought  he,  be- 
cause he  fills  the  two  characters,  to  be  excluded  from  taking 
under  that  limitation  ?  It  is  argued,  that  he  ought,  because 
the  gift  to  Thomas  Pearce  for  life,  and  the  restrictions  put 
npon  him  in  his  character  of  tenant  for  life,  are  wholly  incon- 
sistent with  an  intention  on  the  part  of  the  testator  to  give  him 
the  absolute  power  over  the  estate.  But  the  testator  could  not 
have  had  in  his  view  and  knowledge,  that  the  ultimate  gift, 
which  is  limited  to  a  person  unascertained  at  the  date  of  his 
will,  would  go  to  Thomas  Pearce.  The  argument  derived  from 
intention  does  not  apply  in  this  case ;  and  I  am  of  opinion  that 
upon  ^e  true  construction  of  the  will,  Thomas  Pearce  took 
under  the  ultimate  limitation, '  not  because  he  was  the  indi- 
vidual person  intended  by  the  testator  .to  take,  but  because  he 
answers  the  description  of  the  person  to  whom  the  estates  are 
ultimately  given." 

Sometimes  (as  in  the  last  case]  it  is  made  part  of  the  de- 
scription or  qualification  of  a  devisee  or  legatee,  that  be  be  of 
the  testator's  name.^  The  word  "  name,"  so  used,  admits  of 
either  of  the  following  interpretations: — First,  as  designating 
one  whose  name  answers  to  that  of  the  testator  (which  seems 
to  be  the  more  obvious  sense;)  and  secondly,  as  denoting  a 
person  of  the  testator's  family ;  the  word  "  name "  being,  in 
this  case,  synonymous  with  "  family  "  or  "  blood."  The  former, 
aa  being  the  more  natural  construction,  prevails  in  the  absence 
of  an  explanatory  context ;  and  sach  is  mo^t  indisputably  ita 
.  meaning,  when  found  in  company  with  some  other  term  oi 
expression,  which  yirould  be  synonymous  with  the 
[  63  ]  *  word  "  name,"  if  otherwise  construed  ;  for  no  rule  of 
construction  is  better  established,  or  obtains  a  mote 
nnbesitatiog  assent,  than  that  where  words  are  susceptible 
of  several  intermetationB,  we  are  to  adopt  that  whidi  will  give 
effect  to  ewry  fetpression  in  tbe  context,  in  preference  to  one 
that*would  reduce  some  of  those  expressions  to  silence. 

Thus,  where  a  testate  gives  to  the  next  of  Ida  of  his  name,  (a) 


I,  Ex.  ta)  Am.  ed.  SI4,  S16. 
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oi  to  the  next  of  his  name  and  btood,  (a)  tt  is  evident  that  he 
does  not  ase  the  word  "  name  "  as  descriptive  of  his  relations  or 
&nuly  only,  because  that  would  be  the  enect,  if  the  mention  of 
the  name  were  wholly  omitted,  and  the  gift  had  been  simply  to 
his  next  of  kin  or  the  next  of  hie  blood ;  and  hence,  aocotding  to 
the  priiHnple  of  construction  just  adverted  to,  it  is  held,  that  the 
testator  means  additiooally  to  require  that  the  devisee  or  legatee 
shall  bear  his  name.  Where,  on  the  other  hand,  the  testator 
gives  to  the  next  of  his  name,  {b)  there  is  ground  to  presume  that 
be  mtends  merely  to  point  out  the  persona  belonging  to  his  fam- 
ily or  stock,  without  regard  to  the  sumame  they  actually  bear. 
Snob  was  the  constmction  which  prevailed  in  the  case  of  Pyot 
V,  Pyot,  (c]  where  a  point  of  tKs  nature  underwent 
much  'discussion.  A  testatrix  devised  her  estate,  real  [  63  ] 
and  personal,  to  trustees,  and  their  heirs,  executors,  ad- 
ministrators, and  assigns,  in  trust,  first,  for  her  daughter  Mary, 
and  her  heira,  executors,  administrators,  and  assigns,  forever ; 
provided,  that,  if  she  ( Mary)  died  before  twenty-one  or  marriage, 
then  in  trust  to  convey  and  assign  all  the  residue  of  her  estate 
to  her  nearest  relation  of  the  name  of  the  Ppats,  and  to  bis  or  her 
heirs,  executors,  administrators,  and  assigns.  •  Mary  died  under 
twenty-one,  and  unmarried.  At  the  death  of  the  testatrix,  there 
were  three  persona  then  actually  of  the  name  of  Pyot,  namely, 
the  plaintifl^  and  also  his  two  sisters  who  were  then  unmarried, 
but  who  married  before  the  happening  of  the  contingencT. 
There  was  also  a  sister,  who,  prior  to  the  making  of  the  wil, 
was  married,  and,  consequently,  at  the  death  of  the  testatrix, 
was  not  of  that  name.  An  elder  brother  of  these  persons  had 
died  before  the  testatrix,  leaving  a'  son  also  of  the  name  of  Pyot, 
who  was  her  heir  at  law,  but  who,  of  coarse,  was  one  degree 
more  remote  than  the  others.  On  behalf  of  the  heir  at  law,  it 
was  insisted — First,  that  this  devise  to  the  "  nearest  relation  " 
was  void  for  uncertainty,  because  the  word  "  relation  "  was  not 
□omen  collectivum ;  for  no  words  were  of  th^n  description,  ex- 
-cept  such  as  had  no  plorala :  Secondly,  that,  if  it  was  not  void, 
then  the  heir  at  law  was  the  person  meant  by  "  nearest  rela- 
tion ; "  for  the  testatrix  had  in  view  a  single  person,  and  could 
not  intend  to  give  it  to  all  her  relations.    But  Lord  Hardwicke 

(o)  Leigh  r.  Leigh,  15  Vei.  92. 

(6)  Bat  »«e  Bon  v.  Smith,  Cro.  B1.  &SS,  wbera  a  dedmntioa  by  As  leaMtor,  that, 
in  ■  cennin  erent,  loud*  ahonld  remain  to  the  next  of  hii  name,  wai  considered  to 
require  that  the  devisee  should  hare  borne  the  leitator'i  name.  The  point,  how- 
erer,  did  not  call  for  adjudication  ;  and  the  praprietr  of  the  dktnm  wni  (as  y<t  shall 
we*)  qae«i0M4l  bj  Lord  Hardwicke,  in  iha  ate  of  PtoI  r.  Pjot,  1  Vea.  Sen.  337, 

Biat,  who  teem*  lo  have  included  is  big  coDdemnaiorj  itrictnrei  Jobion'g  case,  Cro. 
1. 576,  nliett  the  language  of  the  will  was  different ;  the  devise  being  "  to  the  next 
of  Idn  of  mj  naoie,"  and  which,  therefore,  according  to  the  reasoning  in  the  text, 
mtM  pfOperijr  cotntmed  m  imparting  that  the  derisee  should,  in  addition  lo  being  of 
th«  ustitoi'i  ftuDilf,  bear  bla  name. 
(c)  1  Tea.  8«).  336,  Belt's  ed. 
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said,  that  a  devise  «as  Tiever  to  be  conBtraed  absolately  void  for 
uncertainty,  nnlesa  from  necessity ;  and  if  this  Decessarily  related 
to  a  Bingie  person,  it  would  be  so,  as  there  were  several  in  eqnal 
degree  of  the  name  of  Pyot.    Bot  he  did  not  take  it  so :  the 

term  "  relation  "  was  noraen  collectivnm  as  much  as 
[  64  ]        heir   or   kindred.     "  Then  "    continued  *  his  lordship, 

"  taking  tiiis  to  be  nomen  colleotiynm,  as  I  do,  there  is 
no  ground  in  reason  or  law  to  say,  the  plaintiff  shonld  be  ihe 
only  person  to  take ;  becaase  there  is  no  ground  to  construe  this 
description  to  refer  to  the  actual  bearing  the  name  at  that  time, 
but  to  refer  to  the  stock  '  of  the  Pyots.'  If  it  refers  to  the  name, 
anppose  a  person  of  nearer  relation  than  any  of  those  now  be- 
fore the  Court,  but  originalIyk>f  another  name,  changing  it  to 
Fyot  by  act  of  Parliament,  that  would  not  come  within  the  de- 
scription of  nearest  relation  of  the  name  of  Pyot ;  for  that  would 
be  contrary  to  the  intention  of  the  testatrix  ;  and  yet  that  de- 
scription is  answered,  being  of  the  name  of  Fyot,  and,  perhaps, 
nearer  in  blood' than  the  rest.  Then  suppose  a  womEm  nearer 
in  blood  than  the  rest,  and  marrying  a  stranger  in  blood  of  the 
name  of  Pyot ;  that  would  not  do ;  and  yet,  at  the  time  of  the 
contingency,  she  would  be  of  the  name.  In  iobeon's  case,  and 
in  Bon  v.  Smith,  (which  was  a  case  put  at  the  bar  by  Seijeant 
Olanville,  which  was  often  done  in  those  times,  but  cannot  b« 
any  authority,)  it  is  next  of  kin  of  my  name,  (a)  which  is  a  mere 
designation  of  the  name,  and  is  expressed  diif«ently  here.  It 
may,be  a  little  nice ;  but,  I  think, '  the  Pj/oti '  describe  a  particu- 
lar stock,  and  the  name  stands  for  the  stock ;  bat  yet  it  does  not 
*go  to  the  heir  at  law,  as  in  the  case  of  Dyer,  because  it  must  be 
nearett  relcUion,  taking  it  out  of  the  stock ;  from  which  case  it 
also  differs,  as  the  personal  is  involved  with  the  real ;  and  it  was 
meant  that  both  should  go  in  the  same  manner  ;  and  shall  the 
personal  go  to  the  heir  at  law  ?  Then  this  plainly  takes  in  the 
l^aintiff  and  his  two  sisters  unmarried  at  the  time  of  making 

the  will^altbough  married  before  the  contingency ;  ana 
{  65  ]       I  think  *  the  other  sister,  not  before  the  Court,  is 

equally  entitled  to  take  with  them ;  the  change  of 
name  by  marriage  not  being  material,  nor  the  continuance  of 
the  name  regarded  by  the  testatiix." 

Where  a  gift  to  persons  of  the  testator's  name  is  held,  accord- 
ing to  the  more  obvious  sense,  to  point  to  persons  whose  names 
answer  to  that  of  the  testator,  of  course  it  does  not  apply  to  a 
fbmale  who  was  originally  of  that  name,  but  has  lost  it  by  mar- 
riage. As  in  Jo))Bon'3  case,  {b)  often  before  cited,  which  was  a 
devise  of  lands  in  tail,  the  remainder  to  the  next  of  kin  of  the 
testator's  name.     The  next  of  kin,  at  the  date  of  .the  will,  and 
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also  ftt  the  death  of  the  testator,  was  his  brother's  daoghterf  who 
was  then  married  to  J.  S. ;  and  on  the  death  of  the  tenant  in 
tail,  withoQt  issne,  the  qoeation  was,  whether  efae  ehotild  have 
bad  the  land ;  and  it  was  held,  that  the  should  not,  because  she 
was  not  then  of  the  name  of  the  devisor. 

Another  question  is,  whether  gifts  of  this  nature  apply  in 
cases  the  converse  of  the  last,  i.  e.  to  a  person  who,  being  origt- 
Dally  of  another  name,  has  subsequently  acquired  the  prescribed 
name  by  marriage,  or  by  voluntary  assumption,  either  under  the 
aatboriff  of  a  royal  license,  or  the  still  more  solemn  saactioa  of 
an  act  of  Parliament,  or  without  any  anch  authority,  (a) 

In  the  case  of  Leigh  v.  Leigh,  [b)  the  testator,  after  limiting 
estates  to  his  two  eiaters  and  their  issne  in  strict  settlement, 
devised  the  property,  on  failure  of  those  estates,  to  the  first  and 
nearest  of  his  kindred,  being  male  aatd  of  his  name  and 
blood,  that  should  be  living  at  the  'determination  of  [  66  J 
the  estates  before  devised,  and  to  ihe  heirs  of  his  body ; 
Lord  Hldon,  with  Mr.  Baron  Thompson,  and  Mr.  Justice  Law- 
rence, held,  that  a  person,  who  answered  the  other  parts  of  the 
description,  bat  of  another  name,  was  not  qualified,  in  respect  of 
the  name,  by  his  having,  before  the  determination  of  the  preced- 
ing estates,  obtained  his  Majesty's  license  that  he  and  his  issue 
might  use  the  surname  of  Leigh  instead  of  his  own  name,  and 
having  since  assumed  it 

That  the  design  of  the  testates,  in  this  case,  was  the  exclusion 
of  the  female  line,  and  that  he  was  not  influenced  solely  by 
attachment  to  the  name,  (one  of  which  objects  be  must  have 
had  in  view,)  appeared  from  his  not  having  imposed  the  obli- 
gation of  assuming  his  name  upon  the  issue  of  bis  sisters  taking 
andei  the  [nior  limitations. 

The  remaining  question,  applicable  to  the  gifts  under  consid- 
eration, is,  at  what  time  the  de^see  or  legatee  must  answer  the 
prescribed  qualification  or  condition  in  regard  to  the  name,  Bup> 
posing  the  will  to  be  silent  on  the  point.     • 

If  the  devise  confers  an  estate  in  possession  at  the  testator's 
decease,  that  obviously  is.  the  point  of  time  to  which  the  will 
refers ;  and  even  where  the  devisee  might,  in  other  respeots,  take 
at  the  testator's  decease  an  absolutely  jested  estate  m  remain- 
der, it  should  seem  that  the  same  construction  prevails.  Such 
was  the  unanimous  opinion  of  the  Court  in  the  two  early  cases 
of  Bon  V.  Smith,  (c)  and  Jobson's  case,  (d)  where  lands  wer« 
devised  to  A  in  tail,  with  remainder  to  the  next  of  the  testa- 
tor's name,  or  the  next  of  kin  of  his  name ;  and  it  was  admi^ 
ted,  in  both  'cases,  that  the  testator's  daughter,  if  she  bad 

(u)  Ai  (o  ^  volnlitarT  MlnmptioD  of  •  nsnu,  ante,  vol.  I,  p.  848. 
(i)  15  Vet.  98. 
c)  CiD.  El.  &3S. 
\d)  Cro.  EI.9T6. 
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[  67  ]       *  atiivered  the  descriptioD  at  the  death  of  the  tettator, 

would  have  been  entitled. 
But  in  the  case  of  Pyot  v.  Pyot,  (a)  Lord  Hardwicke  con- 
udered  that  a  different  rule  is  applicable  to  executory  devises, 
which  are  fettered  with  such  a  condition.  The  devise  there 
was  (as  we  have  seen)  to  A  and  her  heirs,  and,  in  case  she 
should  die  before  twenty-one  or  maniage,  then  to  the  testator's 
nearest  relation  of  the  name  of  the  Pyots ;  and  his  lordship 
expressly  distinguished  the  case  before  him  from  Jobson's  case, 
where  he  said  it  was  not  a  contingent  limitation  over  upon  a 
fee  devised  precedent,  nor  was  it  a  contingent,  but  a  vested 
remainder,  and,  therefore,  referred  to  the  time  of  making  the 
will ;  [quasre,  the  death  of  the  testator  ?]  whereas  in  the  case 
before  the  Court,  the  description  of  ths  person  must  refer  to  the 
time  of  the  contingency  happening  ;  viz.  such  as,  at  that  event, 
should  be  the  testator's  nearest  relation  of  the  name  of  the 
Pyots.  (&) 

If  such  a  construction  can  be  sustainedj  it  most  embrace  all 
executory  gifts  to  persons  answering  a  prescribed  character,  as 
to  next  of  kin,  heir,  and  other  such  persons ;  for  it  is  difficult  to 
perceive  any  valid  reason  for  making  the  gifts  under  considera- 
tion the  subject  of  any  peculiar  role  in  this  respect,  and,  as 
general  doctrine,  his  lordship's  proportion  would  have  to.  con- 
tend with  a  large  amount  of  authority,  including  those  cases  in 
which  (as  we  have  seen)  the  words  "  next  of  kin  "  have  been 
held  to  designate  the  next  of  kin  at  the  time  of  distribution,  on 
other  special  grounds :  (c)  for  it  would  have  been  idle  to  discuss 

the  question,  whether  an  executory  gift  to  the  next  of 
[  68  ]        *kin  applied  to  the  person  answering  the  description 

of  next  of  kin  when  such  gift  took  effect  in  possession^ 
on  the  special  ground  that  the  prior  legatee  was  sole  next  of 
kin,  or  one  of  the  next  of  kin  at  the  deau  of  testator,  if,  by  the 
general  rule,  an  executory  bequest  to  next  of  kin  applied  to  the 
persona  answering  the  description  when  the  bequest  took  effect 
in  possession,  (d) 

(a)  I  Tm.  San.  S8S,  Belt'i  edit. ;  ante,  63. 

j&j  See  farther,  OB  thii  point,  QuIliTer  c.  Aihb;,  4  But.  19W;  Lowndes  n.  Dk- 
TiSi,  a  Scott,  74  i  ante,  vol.  1,  StS. 

(el  Ante,  p.  53. 

{a}  A  caiB  raapectiog  the  conatmction  of  g[ift(  to  next  of  kin  haa  raeentlj  been 
decided,  which  is  no  important,  that  althongh  the  more  appoaile  place  for  its  inCro- 
dnctioQ  (ante,  p.  3S)  has  heeii  closed  bv  the  preag,  it  has  been  deemed  advisable  to 
state  it  in  this^lace.  The  case  here  referred  [o  la  With?  v.  Mangles,  (Soils,  30th  of 
JdIt,  1841,  4  Jurist,  717)  where  the  qaestion  was,  as  to  who  were  entitled  nnder  the 
nltimate  limitation  in  a  marriage  settlement  in  faror  of  "  inch  parsons  or  penoa  as 
shall  be  the  next  of  kin  of  E.  H.  ai  the  time  of  her  decease  1 "  B.  M.  died,  leaving  k 
ehildi  and  also  her  father  and  mother,  each  of  whom  claimed  one  eqnal  third  share  of 
the  property  as  next  of  kin  :  Iiord  Iiangdale,  U.  R,  decided,  that  the  parents,  thoogh 
postponed  b;  the  Statates  of  Distribntioa  to  children,  were,  nerertheless,  entitled  con- 
cnrrODtl;  with  the  child  as  being  of  equal  degree.  Bit  Lordship  observed,  "  All 
writen  an  the  law  of  England  appear  to  ooocnr  in  aiatiiig,  that,  in  an  aKeoding;  and 
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deicending  Una,  th«  parents' and  children  are  in  an  equal  degree  of  kindred  to  the  pro- 
posed persoa  ;  and,  I  think,  that,  except  for  the  pnrpoacs  of  admioiicralian  and  digtri- 
ontion  in  caui  of  inteatacj,  and  except  in  caiei  irhere  the  simple  eipreuion  may  be 
controlled  by  the  context,  the  law  of  England  doca  consider  them  to  be  in  equal  de- 
gree of  consan^initj.  The  law  of  England  gives  a  preference  to  the  child  over  the 
parent  in  diatribntion ;  but  I  think  ire  cannot,  therefore,  conclude  with  respect  (o 
every  distribution  of  property,  made  in  words  to  ^ive  the  same  to  per9on9  eqaallj 
nest  of  kin,  the  parents  are  to  be  held  more  remote  than  the  chitd." 
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CHAPTER    XXXL 

DEVISES  AND  BEQUESTS  TO   CHILDREN,  (a) 

I.     Whether  Gifts  to  Grandckildrm. 
IL     What  class  of  Objects,  as  to  period  of  birth,  they  compre- 
hend; where,  Xst,  The  Oift  is  immediate,  i.  e.  in  Posses- 
sion; 2diy,  There  is  an  arUeriof  Gift;  Sdly,  Possession  is 
postponed  till  a  given  Age ;  ithly.  Effect  where  no  Object 
exists  at  the  time  of  its  falling  into  Possession;  Sthlj/, 
Words  "bom"  or  " begotten,"  or  " to  be  bom  or  begot 
ten,"  Sfc. ;  Gthljf,  As  to  Children  en  ventre. 
IIL     Whether  Children  take  per  stirpes  or  per  capita. 
IV.     Children   described  as  consisting   of  a  specified  number, 
which  differs  from  the  actual  number. 
V.     Clauses  subsHtuting  Children  for  Parents. 
VI,    Limitalion  over,  as  referring  to  having  or  leaving  ChildreTi. 
VIL    Gifts  to  youTiger  Children. 

CHiisBBir,  how  coiiBtrned.  • 

Wheiher  it  exteodB  to  erandchildren,  and  when. 
Where  the  gift  otherwise  iwctr  coald  hive  had  an  ohjcct,  [p.  TO.] 
Siugestion  for  confining  extended  conatrnetion  lo  anch  case*,  [p.  71.] 
Wnether  "sTundchildnn  "  inclades  great-Krand child nn,  [p.  73.] 
"Children^Bynonjmous  with  inn*,  [p.  TSi] 
Children  hy  affinity,  [p.  73] 
A«  to  clou  of  children  entitled,  [p.  73.] 

Immediate  sifta  confined  to  children  living  at  death  of  tMtator,  [p.  71.] 
Gift  to  children  of  A  living  at  the  death  of  B,  |p.  74,  note.] 
la  funre  gifu,  children  born  before  period  of  diatribntion  let  in,  [p.  79.) 
Children  take  vested  sharei,  UabVe  to  be  divested  pro  tanto,  [p.  76.] 
Conetraction  applicable  to  kt«cii1iii^  fS^,  [p,  76,| 
Mere  charging  of  lands  does  not  let  in  fatare  children,  [p.  77.] 
Gift  to  brothers,  sistere,  &c.,  [p.  78.1 

Rale  where  distribntion  ia  postponed  to  a  given  age,  [p.  78.] 
Does  not  clash  with  the  preceding  rales,  [p.  79.} 

Judicial  opinions  upon  rule  which  lets  in  children  born  before  oldest  altains  twenty- 
one,  (p.  30.] 
Eitceplion  Bs  lo  general  legacies,  [p.  Bl,] 
Cases  in  which  the  rale  bos  been  departed  from,  [p,  81.] 
Remark  on  Maddlson  v.  Andrew,  [p.  8i.] 
Gift  to  grandchildren  when  ytaagat  attains  twenty-one,  [p.  88.] 
Gift  over  in  rasa  parent  die  anthoul  issue,  [p.  83.] 
Remark  on  Hills  c.  Korris,  [p-84.] 

Bale  where  no  object  exists  at  period  of  dlltribntion,  (p.  84,] 
Where  the  gift  is  immediate,  [p.  89.] 

(a)  The  writer  baa  labored  lo  render  this  anbject  as  clear  and  intelligible  at  possi 
ble ;  for,  as  scarcely  a  will  comes  into  operation  in  wbirh  a  gift  to  cbitdren  ia  not  con 
tained,  it  is  important  that  the  rules  of  conitraction  relating  to  them  should  be 

familiarly  known. 
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DestinatioD  of  ir 

Immedinre  incoD 

CSiildren  for  tbe  ome  being  lake  xbe  whole  in 

Effaci  where  there  i«  no  oyect  s 

Cmb  of  Godfrey  ii.  D«yi«  conei* 

Hemarks  on  Godfrcj  v.  Davis,  Ip.  »i.] 

Soggested  leanU  of  the  casei,  [p.  93.) 

Execatorj  vift  Dot  defeated  b;  &ilan  of  objects  nncll  after  the  time  of  Teitini;  !n 

poes«seion,  {□.  93.] 
Remark  on  HutciieeoD  ti.  Jones,  [p.  M,] 
General  concloiioD  from  the  rases,  [p.  95.] 
ReniBik  on  Banlemao  b.  Mnrchison,  [p.  96.] 
Eitalcnce  ap  lo  lime  of  distribntion  not  necessarj,  [p.  97.] 
Whether  gin  over  in  defaalt  of  children  enloi^es  class  of  ohjecti  entitled,  (p.  97.] 
Bemark  on  Seolt  e.  Harwood,  [p.  BB.] 
Gift  to  children  lo  be  bum  or  to  be  btgoOen,  [p.  96.] 
Where  thej  extend  the  clasa — and  where  not,  [p.  98,  100.] 
Distinction  in  regard  to  general  pemniary  legadea,  [p.  99.) 
Do  not  vary  the  canstruclion  of  tfatare  KJfc,  {p.  100.] 
Donot  confine  devise  to  flKurecbiMrBn,  [p.  lUl] 
"Hereafter  to  be  born,"  doea  nctexclode  enisling  ehildren,  [p.  101. | 
"  Shall  happen  to  die,"  (p.  102.] 

Woids  "bom  "  and  "  begotten,"  do  not  exclade  after-born  children,  [p.  103.] 
Leeacj  to  every  child  E.AafA,  extended  lo  fatore  children,  [p.  102.) 
Children  an  ventre,  when  inclnded,  [p.  103.] 
Held  to  take  as  objecu  I'uang  at  a  given  period,  [p.  lOS.] 
Child  an  ventre  entitled  under  description  of  childtifb  bom,  [p.  104.] 
Whether  children  eo  ventre  take  nndcr  a  gift  to  relaliiiu,  [p.  104.  | 
Claiuei  of  anbalitution,  [p.  105.] 
Whelher  ahaTEs  of  children  are  by  necessary  implication  sabiact  to  the  snmc  contin- 

■    ■ -    lp-105.] 

e  period  of  dlstribatioi),  as  provided  in  regard  to  their 

parents,  [p.  106.] 
Contingency  extended  bj  implication,  [p.  lOT.] 
Bale  where  nttmber  of  childraa  is  erroneoasly  referred  to,  [p.  108.1 
Gift  to  A.'s  iJiret  children,  there  being  foar,  bid  to  comprehend  all,  [p.  108.] 
Bequest  to  the  fuj  danghtera  of  T.,  Uiera  beiog  three,  [p.  109,] 
Fecnniarj  legacy  given  to  tliree,  held  that  uie  founn  look  one  of  equal  amount, 

[p.  109.} 
Division  into  eight,  there  being  seven  objects  only,  ]p.  109,} 
"To  tbe  j!ve  daaghtera  of  E.,   there  being  one  dan);hler  and  five  not)*,  [p.  110.) 
Gift  to  tealBlor's  ta/tn  children,  naming  only  tix,  Jp.  110,} 
To  "wvenlli  or  youngest  child,"  [p.  111.) 
Whether  children  take  per  liirpa  at  per  capita,  [p.  111.] 
To  A  and  the  children  of  B,  [p.  111.] 
To  the  younger  sons  of  J.  and  S.  J.  having  none,  [p,  119.} 
■   *  ^"a  childiwi,  [p,  Ua.} 


"To  the  children  of  my  consia  A  and  my  cousin  B,"  [p.  Il£,1 
Whether  dying  wilhoaC  children  mcana  having  or  laiciug  a  ehild,  [p.  113.) 
Upon  A  and  B  both  dying  without  children,  ]p.  113.} 


If  A  happened  to  die  without  any  child,  [p.  113.} 
Witb>ut  naviea  children,  how  construed,  ]p.  114.] 
Conatmction  of  the  word  "  leaving,"  [p.  1 14,] 
Word  "leaving"  refers  to  period  of  clealh,  [p.  114] 
In  case  of  two  persons,  husband  and  wift,  leaving  no  children,  [p.  115.| 
Distinction  where  they  are  not  husband  and  wife,  ]p.  119.) 
Gifts  lo  younger  children,  [p,  116.} 

"  Tonnger  "  conslmcd  as  synonymons  with  iinprtitii'(W  _/or,  [p.  116.} 
Bole  confined  to  parental  provisions,  [p.  116.} 
On/y  child  held  to  take  asyoun^i  child,  [p.  117,} 
Aa  to  period  of  ascertaining  who  arc  ''yoiuget  cbildi«D,"  [p.  117.] 
£iinieifiiif<  gifts,  [p,  117.] 
Gifu  by  way  of  remainder,  fp.  117.] 

Appointment  to  younger  children  held  snbject  to  implied  condition  of  their  n 
eoming  elder,  (p.  118.) 


Digitized  bvGoO^^IC 


52  DEVISES  AND  BEQUBSIS 

Rule  at  to  parental  provision  for  ^oanger  children,  [p.  118.] 


Effect  where  joncger  child  becomes  elder -without  taking  the  estate,  [p.  119,  note.] 

Cnse  of  Hall  it.  Hewer,  [p.  120.] 

Cnw  of  EllLaon  v.  Amy,  [p.  1201 

Hemarka  on  Hnll  v.  Hewer,  and  ElliBOQ  v.  Aire;,  [p.  ISl.] 

Exceptioa  of  elder  boh  at  the  time  of  dittribntion,  [p.  191.] 

Expression  of  "  an  elder  >on  "  coustraed  to  mean  elder  eon  at  time  of  disbibntiaii, 

(p.  122.] 
Case  of  Matthews  v.  Paul,  [p.  123.] 
Time  of  Testing,  [p.  123.] 
"  Eldest  son,"  to  what  period  referable,  [p.  123.] 
Observntiona  upon  Matthews  v.  Fanl,  [p.  123.] 
Gifts  to  younger  chUdren,  [p.  124.] 
Whether  penod  of  vesting  is  not  the  lime  to  ascertain  who  is  excluded  as  an  elder 

child,  [p.  124.] 
Effect  of  gift  to  the  elder  son  for  the  time  being,  [p.  125.) 
Exception  of  an  eldeit  child  in  devise  of  real  eatate,  [p.  136.) 
Bemarks  on  Adams  e.  Bush,  (p.  12G.] 

Devise  to  first  eon  supplied  by  impUcaUon  Atim  the  entire  will,  [p.  127.] 
Devise  to  second  and  other  sons  inclndea  the  Srst,  Memhlt,  [p.  128.] 

L  Th£  legal  construction  of  the  word  children  accords  with 
its  popular  aignification ;  (a)  namely,  as  designating  the  imme- 
diate oiTspring ;  for  ia  all  the  cases  in  which  it  has  been  extended 
to  a  wider  range  of  objects,  it  was  used  synonymously  with  a 
word  of  larger  import,  as   issufe.  (b)     It  has  sometimes   been 

asserted,  however,  that  a  gift  to  chiltlren  extends  to 
(  70  1        grandchildren,  where  there   is  no  '  child.'     Thus,  in 

Crooke  v.  Brookeing,  (c)  though  the  claim  of  grand- 
children to  be  entitled  in  conjnaction  with  a  earviving  child 
under  a  bequest  to  "children,"  was  rejected,  yet  the  Lords 
Commissioners  considered,  that,  if  there   had  been  no  child, 

(a)  The  French  word  enfimi  receive*  the  same  construction ',  Dnbamel  n.  Ardonin, 
S  Ves.  Sen.  162. 

(i)W;the  v.  Blackmail,  1  Ves.  Sen.  196 ;  Gate  r.  Bennett,  Amb.  6BI  ;  Chandless 
V.  Piice,  3  Ves.  99 ;  Roy le  v.  Hamilton,  4  Yea.  437. 

(c)  2  Vera.  106. 

1  Grandchildren  may  claim,  a  devise  under  the  description  of  dilldren,  where  there 
are  no  children.    Ewingo.  Handle/,  4Litt.349i  Drayton  e.  Drayton,  1  Desaus.327. 

Grandchildren  took  under  the  words  "  mj  surviving  children,"  in  Devaux  n.  Bam- 
well,  1  Desans.  199. 

But  the  word  children  used  in  a  will  need  not  be  construed  to  mean  mndchildren, 
nnless  a  strong  cose  of  intention,  or  oecessary  implication,  requires  it.    Izard  u.  Iiard, 

2  Dcsaos.  303  ;  Tier  v.  PenneU,  1  Edw.  354  ;  Marsh  u.  Hague,  I  Edw.  174  ;  Moor  v. 
Baisbeck,  12  Sim.  123;  Osgood  v.  Lovering,  39  Maine,  464;  Cromer  d.  Finckoey, 

3  Barb.  Ch,  466.  See  Hone  d.  Van  Shaick,  3  Edw.  474  ;  Cnttarn.  Doughty,  23  Wen- 
dell, 522  ;  Bnff  u.  Rnthetford,  1  Bailey,  Eq.  7  ;  HailoweU  o.  Phipps,  2  Whart  376 ; 
Dickinson  v.  Lee,  4  Watts,  82 ;  Mowatt  v.  Carow,  7  Paige,  S28 ;  Phillip?  ti.  Beall, 
»  Dana,  1  ;  Femberlon  n.  Parker,  5  Bian.  601 ;  Smith  it.  Cose,  2  Desans.  123. 

Bat  B  ponpr  to  appoint  to  children,  will  not  authorise  an  appointment  to  grand- 
children.   Robinson   v.  Hardcaille,  2  Bro.  C.  C.  344;  4  Kent,  (Sth  ed.J  349  and 

Sons  and  daaghters.  In  a  will,  wiH  extend  to  grandchildren,  to  prevent  their  beinp 
cut  off.  Smith's  case,  2  Desans.  123,  note.  Remunder  to  "  children  and  thdr  heirs  " 
inclndea  the  lastalors  granddaughter.  Neave  v.  Jenkins,  2  Teates,  414.  Legacie* 
(o  all  "  my  nephews  and  nieces,"  do  not  extend  to  great  nephews  and  nieces.  Sbnll 
V.  Johnson,  3  Jones  £q.  (N.  C.)  SOS. 
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the;  might  bare  taken  Loid  Avanley,  too,  in  the  subsequent  case 
of  Beeves  ii.  Btyer,  (a)  laid  it  down,  that "  children  may  mean 
graDdcbildren,  where  there  can  be  no  other  construction;  bnt 
not  otherwise."  Sir  W.  Grant,  also,  seems  rather  to  have  as* 
sented  to,  than  denied  the  doctrine,  thongh  (b)  he  refused  to 
apply  it  to  a  case  in  which  there  was  a  gift  to  the  children  of 
several  persons  deceased  equally  per  stirpee,  and  one  of  the  per- 
sons was,  at  the  making  of  the  will,  dead,  leaving  grandchildren, 
but  no  child ;  his  Honor  being  of  opinion,  that,  as  there  were 
children  living  of  the  other  persons,  as  to  whom,  therefcoe,  the 
gift  was  dearly  confined  to  those  objects,  he  was  precluded  from 
aving  the  word  a  different  signification  in  the  other  instance. 
The  same  learned  Judge,  oo  another  occaBion,  (c)  refused  to  let 
in  a  great-grandchild,  under  the  description  of  ^'  grandchildren," 
there  being  grandchildren;  thoagh  he  admitted,  that,  "where 
there  is  a  total  want  of  children,  grandchildren  have  been  let  in, 
under  a  liberal  construction  of '  children.' "  No  such  case,  how- 
ever, it  is  coneeived,  can  be  found ;  and  the  doctrine  appears  to 
rest  solely  on  the  dicta  of  the  Liords  Commissioners,  who  decided 
Crooke  v.  Brookeing,  liord  Alv&nley  and  Sir  W.  Grant.  ' 

If  the  extension  of  gifts  to  children  to  more  remote  deBceodants 
were  confined  to  cases  in  which,  bnt  for  this  construc- 
tion, ^e  gift,  aceordinff  to  the  state  of  events  at  the*  tme  [  71  ] 
of  its  inceptiott,  (i,  e.  of  the  making  of  Hie  will,)  never 
eould  have  had  an  object,  as  in  the  case  of  a  gift  to  the  children 
of  A,  a  person  then  being,  to  the  testator's  knowledge,  dead, 
leaving  grandchildren  only,  (d)  it  is  not  denied,  that  a  strong 
argument  in  favor  of  such  a  doctrine  might  be  drawn  from  cases, 
in  which  words  have  been  carried  beyond  their  ordinary  signifi- 
cation, from  the  want  of  other  persons  or  things  more  nearly 
answering  to  the  terms  of  description  used,  (e)  in  order  to  avoid 
the  evident  absurdity  of  supposing  the  testator  to  have  made  a 
gift  without  an  actual  or  possible  object  Bat  this  reasoning 
does  iKit  apply  to  a  case  in  which  the  gift,  being  to  the  children 
of  a  prason  liviiiff,  might  in  event  include  objects  subsequently 
coming  in  esse ;  so  that  no  inference,  that  the  testator  does  not 
mean  children  properly  so  called,  arises  from  the  fact  of  there 
being  no  child  when  he  makes  l^e  gift.  To  apply  the  doctrine 
in  question  to  such  a  case.  Is  to  allow  the  eonatruction  to  be  inAu- 

(a)  4  Vei.  69B.    See  oIm  hia  Lordship's  jadgment  in  Roy1«  n.  Esmlllon,  *  Vu. 
489. 

(b)  Badcliffe  v.  Buckle;,  10  Vm.  198. 

M  Eari  of  Orford  o.  ChnrchUI,  8  V.  &  B.  S9. 

{dj  Which,  as  before  BOggened,  occurred,  in  i«tp«et  of  on«  eUm  of  diildnn,  in 
BadrlifTe  D.  BnckLey.    The  cate  of  Lord  Woodhorulee  u.  Dilrfmple,  3  Mer.  419, 
itHted  next  chapter,  would  pTobablT  be  coiuidered  ai  aiding  the  argament  for  an    , 
extcniion  of  iho  bequeit  to  grandchildreu  in  meh  a  com. 

[e]  Day  n.  Trig,  1  P.  W.  3S6,  ante,  Toi.  1,  p.  330 ;  Doe  d.  Dnmpbreja  «.  Roberta, 
fiBBni.tAld.40T,  ante,  Tol.  1,  p.  731. 
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enced  by  enbeeqaent  (drcumBtances,  in  opposition  to  a  well- 
known  rule.  Besides,  it  denies  to  a  testator  the  power  of  giving 
to  children,  to  the  exclnsion  of  descendants  of  another  generation, 
(which  is  certainly  a  possible  intention,)  without  using  words  of 
exclusion,  thongh  he  might  reasonably  suppose  the  intention  to 
exclude  them  was  sufficiently  apparent  by  the  mention  of  an* 
other  class  of  objects,  and  not  of  tnem.  In  the  case  of  a  gift  to 
A,  and,  after  hia  deatii,  to  his  children  living  at  his  decease ;  and 
if  he  dies  without  leaving  children,  to  B  and  his  children,  the 
testator  may  choose  to  prefer  A  and  his  children,  to  B 
{ 72  ]  and  his  *  children  ;  but  it  does  not  follow  that  he  in- 
tends the  e&me  preference  to  extend  to  the  grandchil' 
dren  of  A.  It  seems  probable,  therefore,  that  the  Courts  at  this 
day  would  not  apply  to  grandchildren  a  gift  to  children,  on 
account  of  there  being  in  event  no  immediate  objects,  as  such  a 
construction  is  clearly  inconsistent  with  sound  principles  of  in- 
terpretation ;  and  all  the  authority  which  can  be  adduced  in  its 
favor  consists  of  dicta,  which,  in  some  cases,  (a)  are  rather  weak- 
ened by  the  deciedons  with  which  they  stand  associated,  (b)  If 
a  gift  to  children  may,  in  the  eventual  absence  of  children,  be 
applied  to  grandchildren,,  pari  ratione,  it  might,  in  the  absence  of 
both,  be  extended  to  a  more  remote  class,  as  great-graDdchildren ; 
and  of  course,  on  the  same  principle,  a  gift  to  grandchildren 
might,  under  similar  circumstances,  be  extended  to  issue  of  a 
more  distant  degree.  Indeed,  in  Haseey  v.  Kirkely,  (c)  Iiord 
Northington  expressed  an  opinion  that  the  word  gravdchildren 
would  without  farther  explanation,  comprehend  great-grand- 
children ; '  the  term  being,  he  thought,  in  common  parlance,  used 
rather  in  opposition  to  children,  than  as  confined  to  the  next 
generation  ;  but,  in  the  case  before  his  Lordship,  the  testator  had 
explained  this  to  be  his  construction,  by  applying  in  another 
part  of  his  will  the  term  "  grandchild "  to  a  great-grandchild. 
And  the  contra^  of  Lord  NorUiington's  doctrine  wus 
[  73  ]  determined  by  Sir  W.  Grant,  in  the  case  of  the  *  Earl 
of  Orford  v.  Churchill,  {d)  in  which,  however,  it  is 

(a)  See  Bsdcliffs  0.  Buckley,  10  Vei.  19S. 

([>)  In  the  csM  of  Loveda;  o.  Hopkina,  Amb.  273,  Sir  T.  Cluke,  M.  R.,  held,  that 

arandchildren  were  notentiLled  underabMneii  to  "  bein,"  bcMaie  [he  term  appeared 
07  the  context  of  the  will  to  he  used  in  ue  lenio  of  children.  Sir  ELdnard  Sugdca 
bu  ahoiTD  (Po*r.  61I1  ed.  toL  2,  273),  diM  a  power  to  appoint  among  children  cannot 
be  exerciaed  in  favor  of  Grandchildren.  He  doea  not  advert  to  any  disiinction  in  the 
eaae  of  there  being  no  children.  AccoTdiue  to  the  clociiiBe,  which  the  present  writer 
has  endeavored  to  refate,  anch  a  power  woald  in  Aat  eiwit  extend  to  grandchitdreo. 

U]  3  Ed.  194 ;  S.  C.  nom.  Uussey  v.  Dillon,  Amb.  603. 

\d)  S  Vsa.  &  Be*,  bi. 


>  See  Boyle  v.  Hamilton,  4  Vet,  |S«ioncr'i  ed.)  437.  GreM-grandchlldrea  do  not 
take  under  the  deaignation  of  grandchildren,  anieit  irtiere  it  plaint?  ^tpean  that 
anch  waa  tbe  intention.     Hone  v.  Van  Sbaidt,  3  Bdw.  474. 
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remarkable  that  neither  his  Lordship's  dictum  nor  decision  was 
noticed. 

It  should  be  obaerred,  however,  that  in  a  considerable  class  of 
cases  (a)  the  word  child  or  children  has  received  an  interpreta* 
tion  extending  it  beyond  its  more  precise  and  obvious  meaning, 
as  denoting  immediate  ofispring,  and  been  considered  to  have 
been  employed  as  nomen  collectivnm,  or  as  synonymous  with 
issue  or  descendants ;  in  which  general  sense  it  has  often  the 
effect,  when  applied  to  real  estate,  of  creating  an  estate  tail. 
Where  this  construction  has  prevailed,  however,  it  has  generally 
been  aided  by  the  context.  But  even  if  the  fact  were  other- 
wise, those  cases  would  afford  no  authority  for  extending  the 
word  "  children  "  to  grandchildren  in  the  cases  under  consider- 
ation. ITtere  it  was  aynonyipous  with  issue  in  alt  events,  here 
it  is  to  be  so  construed  otily  in  certain  events,  leaving  the  signi- 
fication of  the  word,  therefore,  dependent  on  circumstances  aris- 
ing subsequently  to  the  making  of  the  will,  or  it  may  be,  to  the 
death  of  the  testator.     The  cases,  therefore,  are  not  «tnaJogous. 

It  remains  to  be  obserired,  that  a  gift  to  children  does  not 
extend  to  chSdren  by  afi&nity ;  consequently  a  grandson's  widow 
baa  been  held  not  to  be  entitled  under  a  devise  to  grand- 
children. (6) 

IL  BnttheqnestioQwhichhas  been  chiefly  agitated  in  devises 
and  bequests  to  children  is,  as  to  the  point  of  time  at  which  the 
class  is  to  be  ascertained,  or,  in  other  words,  as  to  the  period 
within  which'the  objects  must  be  bom  and  existent ;  ^ 
supposing  the  testator  himself  not  *  to  have  expressly  [  74  ] 
fixed  the  period  of  ascertaining  the  objects,  which,  of 
coarse,  takes  the  case  out  of  the  general  rule ;  for  example,  a  gift 
to  children  "  now  living,"  applies  to  such  as  are  in  existence  at 


)  HuMefe-BAikelcj,  3Ed.  IM. 


>  Where  k  i«e^  '"  giTen  to  "  clus  of  indiTidutU,  it  will  Ulce  in  (J1  who  antwer 
tlie  description  w  die  time  the  gift  'hall  take  effect.  Swinton  n,  hegtuv,  3  M'Cord,. 
CIl  440:  Jenkini  n.  Vnjer,  4  Fuge,  47  ;  Cole  v.  Crayon,  1  Hill,  Ch.  33!  ;  Waltere 
B.  Cnitcher,  19  B.  Monroe  (K7,)  2. 

Where  there  i«  &  fixed  period  for  diatribntion,  in  s  deviee  to  children,  &11  the  children 
l>om  beTore  Ihat  time  will  be  let  in,  and  none  others.  Hrers  e.  Hjers,  3  M'Cord,  Ch. 
XM  j  Haskine  b.  Tate,  25  Penn.  State  Rep.  349.    But  it  the  period  is  left  indefinite, 

if  ifae  gift  is  per  vetia  inprraenli,  none  but  Chose  born  before  the  death  of  the  le«- 

.....      ..      -  D.  Mjers,  «upr~     ' — >.!---•• .  u^; —   .-.-ir.^  n..t 


tator  can  take.    Mjers  d.  Ujers,  tapra.    Jenkins  v.  Frever,  4  Paige,  47  ;  Vaa  Uook 
-  ™ ■  "--ph.  178.    8e«  Hansford  v.  EUioti,  9  Leigh,  79 ;  Mearat  ir.  Hearea,  4 

or  Klres  to  legatees,  who  sliall  be  lining  at  the  time  of  actual  distri- 
wilt  fix  ■  year  as  ilie  proper  period.  Brooke  b.  Lewis,  6  Hadd.  3S8. 
It  of  the  principles  and  «  foil  citation  of  the  c««e*  on  this  snbject,  see 


Iiedefl,  193. 

Where  a  testator  af-na  to  legatees,  who  sliall  be  lining  at  the  time  of  actual  distri- 
bution, the  court  wilt  fix  ■  year  as  ilie  proper  period.    Brooke  b.  Lewis,  6  Hadd.  Sfi" 

For  a  EUicment  of  the  principles  and  «  foil  citation  of  the  c««e«  on  this  snbject,  si  . 
Andivws  B.  Partington,  3  Bro.  C.  C.  (Perkins's  ed.)  404,  note  (a)  bj  Eden,  S  Wtl- 
Uanu,  Ex.  (3d  Am.  ed.)  B97,  rt  M?. 
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the  date  of  the  will,  (a)  and  those  only ;  and  a  gift  to  childreo 
living  at  the  decease  of  A  will  extend  to  children  euBting  at 
th'e  prescribed  period,  whether  the  event  happens  in  the  teata- 
tatoi^s  lifetime,  (supposiog  that  they  snrvive  him,)  or  after  bis 
decease,  (b)  The  following  are  the  ndea  of  constxQction  rega- 
lating  the  class  of  objects  entitled  in  respect  of  period  of  birth 
under  general  gifts  to  children. 

•  Ist.  That  an  immediate  gift  to  children,  (i.  e.  a  gift  to  take 
effect  in  possession  immediately  on  the  testator's  decease,)  whe- 
ther it  be  to  the  children  of  a  living  (c)  or  a  deceased  person,  {d) 
and  whether  to  i^ildren  simply  or  to  all  the  children,  \e) 
[  75]  and  whether  there  be  a  gift  over  *in  case  of  the  decease 
of  any  of  the  children  under  age  or  not,  (/)  compre- 
hends the  children  living-  at  the  testator's  death  {if  amy),  and  those 
<Hily ;  *  notwithstanding  some  of  the  early  cases,  which  make 
the  date  of  the  wilt  the  period  of  ascertaining  the  objects,  (g-) 

It  is  scarcely  necessary  to  observe,  that  this  and  the  succeed- 
ing  rules  fl^ply  to  issue  of  every  degree,  as  grandchildren,  great- 
gran  dchildien,  &c.,  though  cases  to  the  contrary  are  to  be  found, 
especially  at  an  early  period.  As  in  Cook  v.  Cook,  (A)  where 
under  an  immediate  devise,  (t.  e.  a  devise  in  possession,)  to  the 
issue  of  J.  B.  (which  was  held  to  apply  to  the  children  and 
grandchildren,)  a  son  born  after  the  death  of  the  testator  was 
allowed  to  participate. 

(a)  Jame*  b.  Rlchardion,  1  V«iiL  384;  3  Vent  311;  Bnrcbet  v.  Dordant,  T. 
Rsfin.  330.  See  alao  Attoraev-Gcneral  E.  Burr,!  Eq.  Ca.  Ab.  201;  Cnebyr.CUra, 
3  Sfanst.  330,  n. ;  Abnev  c.  Miller,  3  Atk.  533  ;'  Blundell  u.  DiiTin,'  1  Madd.  433. 

{b)  Allan  a.  Calloir,  3'Vei.  '289.  Where  a  testator  ^ave  a  lcj^,v  to  A  his  dajighter 
for  life,  and  after  bcr  death  to  hia  grandson  B  i  ntid  if  he  ationld  din  in  the  lifetime 
of  A,  then  to  the  children  of  C  who  shonld  be  then  liviag ;  it  waa  held,  tliai  the 
beqaeBt  was  conSned  to  tha  children  of  C  living  at  the  death  of  A,  and  that  lh« 
point  waa  so  clear,  tliac  the  cosu  of  the  suit  occoaianed  bT  tbe  fefuial  of  the  ezecd- 
lor  to  pay  the  le^y  without  the  opinion  of  the  court,  mast  fall  on  himself.  Harrer 
o.  Hftrvej,  8  Junet,  949.  And  here  it  maj  not  be  amiu  tn  oliaerre,  that  a  child  who 
is  made  a  lej^tee  for  life,  it  not  thereby  incapaiitated  From  claiming  under  a  bequest 
of  the  ulterior  interest  to  the  testator's  children,  living  at  his  (the  testator's)  decease. 
Jennings  i>.  Newman,  3  Jur.  748. 

(c)  2  Vera.  lOS  ;  I  Eq.  Ca.  Ab.  202,  pi.  20;  Pre.  Oi-  470;  B  Vera,  545;  1  Ve». 
Sen.  209  ;  2  Ves.  Sen.  83 ;  Amb.  273 ;  Id.  348  ;  1  B.  C.  C.  632,  n. ;  Id.  BOO ;  1  Cox, 
68;  2  Coi,  190  I  2  B.  C.  C.  6.'j8 ;  3  B.  C.  C  352;  Id.  391 ;  U  Vca.  576. 

((f)  Viner  p.  Frands,  2  Cox,  190. 

(<)  HeaUi  V.  Heath,  2  Atk.  121 ;  Singleton  d.  Gilbert,  1  B.  C.  C.  MS,  n.;  S.  C.  1 
Cox,  68 ;  SeoH  v.  Horwood,  5  Madd.  332. 

[/)  Davidson  v.  Dallas,  14  Ves.  576.  But  as  the  gift  over  necessarily  suspends 
the  dislribulion  as  to  all,  until  the  eldest  attains  twenty-one,  oueht  not  the  children 
bom  in  the  interval  to  have  been  lei  in,  seeing  that  these  rules  always  aim  at  indod- 
ing  as  many  objects  as  possible  ? 

(S)  See  Hortboy  v.  Strange,  1  P.  W.  341 ;  S.  C.  nom,  Northey  p.  Batfiage,  GUb. 
Bep.  Eq.  136. 

(A)  a  Vera.  545. 


<  A  legacy  to  the  children  of  A  is  to  be  divided  antoitt  those  bom  at  the  death  of 
tbe  testator.  Simms  v.  Oarrot,  1  Dev.  &  BaL  Eq.  393.  See  Hill  p.  Chspmui,  1  Ye*. 
(Samner'i  od.)  405,  note  (i)  and  cases  cited. 
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2dly.  That  wfaere  a.  particular  estate  or  interest  is  carved  out, 
with  a  gift  over  to  the  children  of  the  person  taking  that  interest, 
or  the  ehildien  of  any  other  person,  such  gift  will  embrace  not 
only  the  objects  living  at  the  death  of  the  testator,  but  all  who 
may  siAsequently  come  into  existence  bejkre  the  period  of  distri- 
bution, (a)^  Thus  in  the  case  of  a  devise  or  bequest  to  A  for  life, 
and  after  his  decease  to  his  children,  or,  (which  is  a  better  illus- 
tration of  the  limits  of  the  rule,  since,  in  the  case  suggested,  the 
parent  being  the  legatee  for  life,  all  the  children  who 
can  ever  be  born  *  neceasaiily  come^n  esae  during  the  [  76] 
preceding  interest,)  to  A  for  life,  and  after  bia  decease  , 

to  the  children  of  B,  the  children  (if  any)  of  B  living  at  the 
death  of  the  testator,  together  with  those  who  happen  to  be  botn 
dnring  the  life  of  A,  the  tenant  for  life,  are  entitled,  but  not 
th<we  who  may  come  into  existence  after  the  death  of  A.  (b) 
The  rule  ia  the  same  where  the  life  interest  is  not  of  the  testa- 
tor's own  creation,  but  ia  anterior  to  bia  title,  (c) 

In  cases  falling  within  this  rule,  the  children,  if  anv,  living  at 
the  death  of  the  testator,  take  an  immediately  vestea  interest  in 
their  shares  (d)  subject  to  tfae  diminution  of  those  shares,  (t.  e.  to 
their  being  divested  pro  tanto,)  as  tfae  number  of  objects  is  aug- 
mented by  future  births,  during  the  life  of  the  tenant  for  life ; 
and,  consequently,  on  the  death  of  any  of  the  children  during 
the  life  of  the  tenant  for  life,  their  shares  (if  their  interest  therein 
ia  transmiaaible)  devolve  to  their  respective  representatives ;  (e) 
though  the  rule  is  sometimes  inaccnrately  stated,  as  if  existence 
at  the  period  of  distribution  waa  essential. '  (/) 

^a)  a  Mod.  104;  1  Atk.tog;  S  Atk.  3S9 ;  Amb.  334  ;  1  Yti.  Sen.  Ill;  I  Cox, 
SS7 ;  Cowp.  309  i  1  B.  C.  C.  6i3 ;  Id.  386,  MT ;  6  Ves.  136  [Snmnet's  ed.  Ferkins'i 
note  la)];  8  Ves.  STS;  liVti.  I3U;  10  East,  SOS;  1  Mer.  6H;  a  Mer.  363]  I  B. 
&  B.  449  i  3  Dovl.  61 ;  4  Modd.  496.  • 

(£)  Anon  V.  ATion,  1  Cox,  3aT. 

(ej  Walker  v.  Shan,  IS  Vca.  132. 

Id]  Ante,  74. 

j<)  Attoracj-Oeneral  v.  Critpin,  1  B.  C.  C.  386 ;  DeTltme  c,  Hello,  Id.  637 ;  Uid- 
dlelon  e,  McwengeT,  i  Tea.  136. 

(/)  See  jndgmeDt  in  Matthews  v.  Paal,  3  Swatul.  339 ;  Houghton  e>.  Whitgreave, 
1  Ju.  t  Walk.  ISO.    See  also  Crooke  d.  Brookeing,  !  Vera.  106. 


1  CaiTclI  B.  Hancock,  3  Jones,  Law.  (N.  C.)  4T1. 

'  To  let  in  children  jiom  after  the  death  of  the  icstalor,  there  most  be  some  aub«e- 
qnent  period  of  distribution  fixed,  or  it  must  depend  on  tome  contioe'^ncj,  aud  not 
h<.  l»(V  ,nH»«n:>,>     «-!„>.,«  „.  Lcgare,  2  M'Cord,  Ch.  440 ;  Jenkins  u.  FrBjer,  4  Paige, 


i»g  her  life,  afttr  tht  dtceatt  of  hit  aaid  m/e.  S.  A.  had  three  children  wheo  the  will 
wai  made,  and  a  fonnh  waa  bom  aiterwards  in  the  teacator'a  lifetime,  all  of  whom 
■nnrired  the  tsalalor,  and  two  nioce  were  bom  after  hii  deceue.  It  was  held,  that 
"  the  children  of  her  bod^,"  meant  all  the  children  the  might  hare.  "  This  will  not 
appear,"  remarks  Mr.  Jostice  Wilde,  "  to  be  a  strained  constmction  of  ^e  words, 

_>.._  ... .-_   .. 1  .i_.     ,  .V .V .   !..■._  ^^ijj  prospective;  it 

lor  had  intended  to 
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when  it  b  obaenred,  that  as  to  part  of  the  property,  the  de'ise  was  prospecti 
being  a  remainder  after  a  life  estate  to  the  widow.    If  the  derisor  had  intended 


68  DZVISIS  AND  BSQUEBTS 

The  preceding  rale  of  oonstmctioii  applies  not  only  wbere 
the  futnre  devise  (t.  e.  fntnre  in  enjoyment)  conaista  of  a  limi- 
tation of  real  estate  by  way  of  remainder,  or  a  corresponding 
gift  of  peisonaltyt  (of  wbicb  there  cannot  be  a  remainder, 
properly  bo  called,)  but*  also  to  executory  gifts  made  to  takf 
effect  in  defeasance  of  a  prior  gift.  Therefore,  if  a  legacy  be 
given  to  B  son  of  A,  and,  if  he  shall  die  under  the 
[  77  }  age  of  tventy-one,  *  to  the  other  children  of  A,  it  is 
clear  that  on  the  happening  of  the  contingenOT  all  tite 
children  who  shall  then  have  been  born,  (including  of  coarse, 
t^e  children,  if  any,  who  may  have  been  living  at  ihe  testator's 
death,)  are  entitled,  (a)  The  principle,  indeed,  seems  to  extend 
to  every  future  limitatioii. 

Bat  it  is  to  be  observed  that  the  subjecting  of  lands  devised 
to  trusts  for  partial  purposes,  as  the  raising  of  money,  payment 
of  annoitiea,  or  the  like,  by  which  the  vesting  in  possession  is 
not  postpoDed,  does  not  let  in  children  bom  during  the  contin- 
aance  of  those  trusts. 

Thus,  in  the  case  of  Singleton  v.  Gilbert,  (b)  where  A  de- 
vised her  real  estate  to  trustees  for  five  hundred  years,  to  raise 
.£300,  and  then  to  other  trustees  for  one  thousand  years,  out  of 
the  rents  to  pay  the  interest  thereof,  and  certain  life  annnities ; 
and,  subject  to  the  said  terms,  she  gave  the  estate  to  all  and 
every  the  child  and  children  of  her  brother  T.  in  tail,  as  tenants 
in  common.  One  question  was,  whether  a  child  born  after  the 
death  of  A,  but  in  the  lifetime  of  the  annuitants,  could  take 
jointly  with  two  others  bom  before  A's  death.  It  was  insisted, 
on  behalf  of  such  child,  that  the  devise  was  to  be  considered 
as  vesting  at  the  time  when  the  trusts  of  the  term  were  satis- 
fied, and,  consequently,  that  it  let  in  all  such  children  of  T.  as 
•were  then  alive.  Lord  Thurlow  admitted  that  where  the  legacy 
is  given  with  any  suspension  of  the  time,  so  as  to  make  the 
gift  take  place  either  by  a  fair  or  even  by  a  strained  conetruc- 

(n)  Hanghlon  n.  HaniBon,  3  Atk.  319  :  Ellison  v.  Aire;,  1  Ves.  8«n.  111.  [See 
tlie  remarkB  oQ  this  cftae  in  Mr.  Eden'a  note  to  Andrews  r.  Parungton,  3  Bro.  C.  C. 
(Perkinfl'a  ed.)  404,  now  (o)] ;  Swnlej  v.  Wise,  i  Cox,  432. 

(6)  1  Cox,  6a ;  8.  C.  1  B.  C.  C.  543,  n. 

limit  hit  boDiity  to  tha  children  living  when  he  made  hta  will,.be  wonld  h**e  named 
them-,  01  used  vrords  to  ihow,  that  Ik  meant  lo  to  limit  it."  Annable  t>.  Patch,  3 
Pick  363.  In  the  above  cue,  S.  A.  and  her  foar  children,  living  at  the  time  of  the 
icitalor'a  death,  took  an  eitate  together  in  fee  simple  in  Iha  real  property — in  the 
part  in  which  the  widow  had  ■  life  estate,  a  vested  remainder,  which  opened  to  let  in 
the  two  aftcr-bom  children,  and  in  the  reit  ■  qnallfied  fee,  so  limited,  as  to  admit 
their  claims  hy  way  of  execntorf  devise.  See  Dinjilej  v,  Dingley,  5  Mbbs.  535.  And 
it  seems  also,  that  (he  Hfter-born  children  were  entitled  to  share  in  the  personal  prop- 
erly by  way  of  execntorj  devise,  Ih.  See  Dingley  e.  Dingiev,  5  Mass.  53ft,  537  ; 
Parkman  v,  Bowdoin,  1  Sttntner,  366,  367 ;  Weston  t>.  Foster.  7  Metcalf,  300 ;  Gard- 
ner I).  James,  6  Heaven,  170;  Yealon  v.  Kobcrts,  B  Foster,  {N.  H.|  459;  Ballard  v. 
Ballard,  18  Pick.  41  ;  Phillips  v.  Johnson,  14  B.  Monroe,  (Ky.)  17S;  Ward  i>.  Sun- 
ders, 3  Sneed,  jTenn.)  3S7. 
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tioD,  (foi  BO,  he  said,  some  of  the  cases  go,)  at  a  fatoie  period, 
then  such  childrea  shall  take  as  aze  living  at  that  poiod.     Bat 
this  was   an   estate   giTea   directlj,  althongh   gireD 
charged  with  the  tenos,  and  *  therefore  be  could  oot       [  78  ) 

consider  the  after^m  children  as  entitled. 

The  reader  will  perceive,  that  tlie  rale  which  makes  a  gift  to 
children  comprehend  all  who  come  into  existence  before  the 
time  of  distribution,  is  peculiar  to  these  favored  objects ;  (a) 
for,  according  to  the  general  niles  governing  the  vesting  of 
estates,  and  which  have  been  applied  to  relations,  {b)  and  other 
classes  of  object«,  the  gift  clearly  would  apply,  amd  be  amfined, 
to  Uioae  who  were  living  at  the  death  of  the  testator.  It  is 
trae,  indeed,  that  this  [>eciiibrity  of  constmction  extends  to 
brothers  and  sisters ;  thus  a  gin  to  A  for  life,  and  after  his 
death  to  his  brothers,  has  been  held  to  inclode  the  brothers 
born  during  the  life  of  A ;  (c)  bat  sach  a  gift  is  sabstantially  a 
gift  to  children,  the  only  difference  being,  that  they  are  de- 
scribed by  reference  to  their  fraternal,  instead  of  their  filial, 
relation ;  {d)  and  the  same  observation  applies  to  a  gift  to 
nephews  and  nieces,  (e)  which  is  in  efiect  a  gift  to  the  children 
of  brothers  and  sistus.  Snch  cases,  therefcve,  are  no  ezcep- 
tions  to  the  statement,  that  the  mle  in  question  is  peculiar  to 
^fta  to  children. 

3dly.  It  has  been  also  established,  that  where-  the  period  of 
distribution  is  postponed  until  the  attainment  of  a  given  age  by 
the  children,  the  gift  will  apply  to  those  who  are  liv- 
ing at  the  death  of  the  tes^ior,  and  who  come  *  into  [  79  J 
existence  before  the  first  child  attains  that  age,  i.  e. 
the  period  when  the  fund  becomes  distribotable  in  respect  of 
at^f  one  object,  or  member  of  the  class.'  (/)  And  the  result  is 
the  same  where  the  expression  is  **  oU  the  children."  (ff) 

Si)  Hbdt  cum  might  be  raggBiled  in  which  k  gift  to  objeeu  in  wie  woold  opeo 
let  in  fniore  object! ;  as  to  A,  and  the  bciri  of  the  bodjr  of  B  a  peraon  living, 
or  to  A  and  any  wifs  vhom  he  ihall  raairy.    Set  Hatton'i  cue,  Dv,  374,  h. 

(i)  Ante,  S2. 

^c)  Deriame  t>.  Hello,  1  B.  C.  C.  S3fi ;  Doe  d.  Stewart  d.  Sheffield,  IS  E*«t,  616. 
See  also  Leake  v.  Robiiuon.  S  Mer.  SKI. 

[(/]  It  ii  clear  that  a  gift  to  brolhen  and  aliten  extendi  to  halF-brothen  and 
■iiten.  The  point  wu  adTcrted  lo  arguendo,  in  Leake  v.  Robinaon,  S  Mer.  363, 
which  did  not  require  it*  determination. 

(«]  Balm  r.  Balm,  9  Sim.  «92. 

{J)  I  V«a.  Sen.  Ill;  1  B.  C.  C.  MO ;  Id.  G8! ;  3  B.  C.  C.  401 ;  Id.  416  ;  3  Vea. 
Jan.  890 :  9  Vei.  T30 ;  6  Vea.  S4S ;  8  Ve*.  380  i  10  Vea.  159  (Snmner'g  ed.  note 
|a)] ;  1 1  Tee,  138 ;  9  Sim.  41 7,  49S ;  3  Km.  SSI  ;  Unghea  v.  Haghee,  3  Bro.  C.  G. 
434.    Bntteas  Sim.  174, 

[g)  Wbitbread  u.  Lord  St.  John,  10  Vea.  152  [Samner*!  ed.  note  (a)]. 

1  See  S  Haddock,  Ch.  13,  ai.aai  S  WUIiami.Ex.  (2d  Am.  ed.)  797,  798;  Hill  v. 
Chapman,  I  Vea.  (Samner*!  ed.)  405,  and  note.  A  beqneit  of  a  restdae  "  nnto  all 
the  children  of  B.  eqnallj,  when  ther  thnit  ■eTerollf  attain  the  ago  of  twcnty-flre 
jean,"  includes  oil  the  children  bora  Wore  one  attains  that  age,  aluiou^li  bom  after 
the  death  of  the  testslar,  hnt  doe*  not  include  those  bora  after  one  attains  Ibat  aga. 
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This  role  of  construction  must  be  taken  In  connection  with, 
and  not  as  in  any  measure  intrenching  upon  the  two  preceding 
rules.  Thus,  where  a  legacy  is  given  to  the  children,  or  to  fLll 
the  children  of  A  to  be  payable  at  the  age  of  twenty-one,  or  to  Z 
for  life,  and  after  his  decease  to  the  children  of  A,  to  be  payable 
at  twentp-one,  and  it  happens  that  any  child  in  the  former  case 
at  the  death  of  the  testator,  and  in  the  latter  at  the  death  of  Z, 
have  attained  twenty-one,  so  that  hia  or  her  share  would  be  im- 
mediately payable,  no  subsequently  born  child  will  take ;  but 
if  at  the  period  of  such  dea^  no  child  should  have  attained 
twenty-one,  then  all  the  children  of  A  who  may  subsequently 
come  into  existence  before  one  shall  have  attained  that  age, 
will  be  also  included,  (a)  * 

And  the  construction  is  not  varied  by  the  circumstance  of 
the  tmsteea  being  empowered  to  apply  all  or  any  part  of  the 
shares  of  the  children  for  their  advancement  before  the  distribu- 
tion, (the  word  "  shares  "  being  considered  as  used  in  the  sense 
of  "presumptive  shares;")  (b)  nor  is  any  such  variation  pro- 
duced by  a  clause  of  accruer,  entitling  the  survivors  or  a  single 
survivor,  in  the  event  of  the  death  of  any  or  either  of  the  chil- 
dren, as  the  expression  "said  children"  so  occoning,  means  the 
childun  designated  by  the  prior  gift,  whoever  they 
[  80  ]  may  be,  and  is,  therefore,  applicable  *  no  less  to  an 
after-bom  child,  whom  the  ordinary  rule  of  construc- 
tion admits  to  be  a  participator,  than  to  any  other,  (c) 

The  rule  in  question,  as  it  respects  the  exclusion  of  children 
bom  after  the  vesting  in  possession  of  any  of  the  shares,  has 
been  viewed  with  much  disapprobation ;  and  Lord  Thurlow, 
in  Andrews  v.  Partington,  said,  he  had  often  wondered  how  it 
came  to  be  so  decided ;  there  being  no  greater  inconvenience 
in  the  case  of  a  devise  than  in  that  of  a  marriage  settiement, 
where  nobody  doubts  that  the  same  expression  means  aU  the 
children.  In  marriage  settiements,  however,  one  at  least  of  the 
parents  generally  takes  a  life  interest,  so  that  the  shares  do  not 
vest  in  possession  until  the  number  of  objecta  is  fixed.  The 
rule  has  gone.  Lord  Eldon  remarked,  (d)  upon  an  anxiety  to 
provide  for  as  many  children  as  possible  with  convenience. 
Undoubtedly  it  would  be  very  inconvenient,  especially  in  the 
case  of  legacies  payable  instanter,  if  the  shares  of  the  children 
were,  by  reason  of  the  possible  accession  to  the  number  of 
objects  by  future  births,  unascertainable  during  the  whole  life 

(a)  Clariie  r.  Cluke,  8  Sim.  59.    See  alio  MBtlhcwa  v.  Pant,  2  Smast.  32B. 

(6)  Tilcoinb  D.  Butler,  2  Simons,  417. 

(ci  Balm  1).  Balm,  3  Simons,  49S. 

[d)  Bsirington  u.  Triairnm,  6  Vei.  348. 

Habbard  u.  Llojd,  6  Cush.  S2S;  Cnrlii  v.  Cnrtii,  6  Madd.  14)  Gilbert  o.  Boorman, 
II  V«»«j,  S38;  Andrews  v.  Partingtoa, 3  Bra.  C.  C.  401;  Leake  i>.  Bobtnaon,  2 
MeriT.  393. 
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of  their  pairent;  aod  though  this  inconvenience  ia  actually  io- 
cQired,  as  we  shall  presently  see,  in  some  cases,  (a)  iu  which 
the  gift  runs  through  the  whole  line  of  objects,  born  and  un- 
born, even  after  vesting  in  possession  in  the  existing  children, 
yet  it  will  be  found  in  such  cases  either  that  the  constmction 
was  adopted  ex  necessitate  lei,  (there  being  no  alternative  but 
either  to  admit  all  tbe  children,  or  hold  the  gift  to  fail  in  toto 
for  want  of  objects,)  or,  that  the  admission  of  all  the  children 
was  compelled  by  some  expressions  of  the  testator. 

*  The  principle  of  tbe  rule  under  consideration  [  81  ] 
seema  to  appl);  to  all  cases  in  which  the  shares  of 
the  children  are  made  to  vest  in  possession  on  a  given  event,  as 
on  marriage ;  in  which  case  the  marriage  of  the  child  wbo  hap- 
pens to  marry  first,  is  the  period  for  ascertaining  the  entire  class. 
Bat  an  important  exception  obtains  in  the  case  of  legacies 
which  are  to  come  out  of  the  general  personal  estate,  and  are 
made  payable  at  a  given  age  (say  twenty-one) ;  in  which  case 
it  seems  that  tbe  bequest  is  confined  to  children  in  existence  at 
the  death  of  the  testator,  on  account  of  the  inconvenience  of 
postponing  the  distribntion  of  the  general  personal  estate  nntil 
the  majority  of  the  eldest  legatee,  which  would  be  the  inevi- 
table effect  of  keeping  open  the  Dumber  of  pecuniary  lega- 
tees, {b)  But,  this  argument  of  inconvenience,  it  is  obvious, 
does  not  apply  where  the  number  of  objects  affects  the  relative 
shares  only,  and  not  the  aggregate  amount,  (c) 

The  rule  in  question,  so  far  as  regards  the  exclusion  of  chil- 
dren born  after  the  vesting  in  possession  of  any  one  of  the  dia- 
tributive  shares,  has  been  sometimes  departed  from  upon 
grounds  which  can  scarcely  be  considered  as  warranting  that 
departure. 

Thus,  where  {d)  a  testator  bequeathed  $300  to  the  children 
of  bis  sister  S.,  to  be  equally  divided  al  their  respective  ages  of 
twetUy'one  or  marriage,  wiui  interest,  and  failing  the  share  of 
any,  to  the  survivors,  and  failing  the  share  of  eUl,  then  to  G. 
One  of  the  questions  was,  whether  the  legacy  belonged  to  a 
child  of  S.  born  at  the  making  of  the  will,  to  the 
exclusion  of  those  since  bom,  or  to  be  born  ?  *  Lord  [  82-]. 
Hardwicke  thought  it  was  meant  for  the  benefit  of 
all  the  children  S.  should  have ;  for  the  testator,  knowing  she 
had  but  one  then,  had  yet  ^en  it  to  children,  had  pointed  out 
survivors,  and  given  it  over  to  another  branch  of  his  family, 
which  could  not  mean  till  all  failed. 

It  is  clear  that  none  of  these  circumstances  would  now  be 

la)  See  po»i,  p.  SB. 

it)  RbgroM  V.  Bnuaham,  S  Cox,  SS4.  And  cm  Ston«  d.  Banbow,  S  H^l.  &  Keen, 
46.  , 

em,  1  B.  C.  C.  SSS,  and  Dotas. 
ntlrair,  I  V«a.  Sea.  SS. 
6 
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held  to  take  the  beqaest  out  of  the  ordinary  nile.  Its  being  to 
children  in  the  plural,  with  a  provision  for  surrivorahip,  was  con- 
sistent with  that  construction ;  as  was  the  word  "  all "  which 
was  satisfied  by  referring  it  to  the  children  of  any  class  who 
took  shares. 

In  Hughes  v.  Hughes,  (a)  a  testator  gave  real  and  personal 
estate  in  trust  for  the  maintenance  of  alt  the  children  of  hie  three 
daughters,  A,  B,  and  C,  share  and  share  alike,  until  the  young- 
est of  his  said  grandchildren  should  attain  twenty-one;  and  in 
case  of  the  death  of  any  of  them  before  the  youngest  should 
attain  twenty-one,  leaving  children,  then  to  such  children,  and 
when  such  youngest  grandchild  should  have  attained  twenty- 
one,  then  he  gave  one  full  proportionable  share  to  such  of  his 
said  grandchildren  as  should  be  then  living,  and  the  children  of 
such  as  should  be  dead.  A  question  arose  on  the  claim  of  the 
eubsequently  born  grandchildren  to  be  admitted  to  a  participa- 
tion with  those  living  at  the  testator's  death.  Lord  Thurlow 
during  the  argument  said,  when  the  gift  is  -general,  it  is  always 
confined  to  the  death  of  the  testator.  Where  there  ia  a  gift  for 
life,  or  the  distribution  is  postponed  to  a  future  time,  then  child- 
ren born  during  the  life,  or  before  that  time,  are  let  in.  But  his 
Lordship,  on  a  subsequent  day,  decided  in  favor  of  the  after- 
born  grandchildren,  the  gift  being  to  all  the  grandchild- 
[  83  ]  ren.  But,  according  to  the  *  decree,  as  stated  by  Mr. 
Eden,  (afterwards  Lord  Henley,  which  corrects  the 
seeming  inaccuracy  of  the  case,  it  was  declared  that  the  residue 
should  be  devieible  among  the  grandchildren  of  the  testator  liv- 
ing at  his  death,  and  who  had  been  since  born,  and  who  should 
be  born,  until  the  j/ovngest  of  such  (b)  grandchildren  should  at- 
tain the  age  of  twenty-one.  The  expression  " aU  the  children" 
noticsd  by  Lord  Thurlow,  has  been  iield,  we  have  seen,  to  be 
inadequate  to  enlarge  the  construction,  {c) 

Lord  Loughborough  seems  to  have  bought  that  where  a  de- 
vise or  bequest  of  the  nature  of  those  under  consideration  is 
followed  by  a  gift  over,  in  case  the  parent  die  without  issue,  all 
the  children,  without  reference  to  the  period  of  vesting  in  pos- 
session, are  entitled.  Thus,  -where  (</)  a  testator  devised,  on  a 
certain  event,  the  produce  of  the  sale  of  certain  freehold  estates 
to  be  divided  between  the  children  of  his  daughters  E.  and  R., 
such  of  the  children  as  should  be  sons  to  be  patd  at  their  respec- 
tive ages  of  twenty-one,  and  such  as  should  be  daughters  at  their 
respective  ages  of  twenty-one,  or  days  of  marriage  respectively ; 

(a)  3  B.  C.  C.  Si2,  434.     Sea  8.  C.  though  not  8.  P.  U  Ves.  SM. 

ib)  "  Such,"  it  19  presumed,  refers  to  the  grandchildren  living  >c  the  teitator's  deilh. 

(c)  Whithread  v.  Lord  St.  John,  10  Ves.  15S.  See  alao  Heath  b.  Healh,  S  Atk. 
131  ;  Singleton  v.  Gilliert,  1  Cos,  6S  i  S.  C.  1  B.  C.  C.  S49,  n. ;  Scott  r.  Hnrwood, 
5  Madd.  333. 

{dj  Mills  e.  Noirie,  S  Yes.  339,  [Summer^  «d.  I^rkins'i  note  (a)  and  easea  cited.] 
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and  the  testator  bequeathed  the  residue  of  his  personal  estate  to 
be  equally  divided  between  ike  child  and  children  of  his  said  two 
dangbtera,  in  Wee  manner  as  the  money  to  arise  from  his  real  es- 
tate ;  and,  in  case  any  child  of  bis  said  daughters  sboold  marry 
and  die  in  the  lifetime  of  their  respective  motherB,  then  he 
directed  that  the  issue  of  such  child  should  stand  in  the  place  of 
fbeii  parent;  and,'in  case  his  said  daughters  should  die  toithout 
issue,  or  such  issue  should  die  without  issue  in  the  life- 
time of  his  said  daughters,  then  over.  '  It  appeared,  [  84  ] 
in  the  consideration  of  another  qnestion,  that  Lord 
Xionghborough  had  previously  decided,  that  the  latter  disposi- 
tion extended  to  all  the  children  of  testator's  daughter,  without 
reference  to  the  age  of  twenty-one,  by  force  of  the  clause  limit- 
ine  it  over  in  case  of  the  failure  of  issue  of  the  daughters. 

It  is  not  easy  to  perceive  any  solid  groand  for  allowing  to 
these  words  such  an  effect  upon  tbe  construction.  They  either 
mean  a  failure  of  issue  generally,  in  which  case  the  gift  over  is 
void,  or,  which  seems  to  be  the  better  construction,  they  refer  to 
children,  (a)  and,  according  to  the  opinion  of  Bir  W.  Grant,  in 
Godfrey  v.  Davie,  (A)  and  the  established  rules  of  construction, 
tbe  words  importing  a  failure  of  issue  are  referable  to  the 
objects  included  in  the  previous  gift. 

It  is  to  be  observed,  that  Maddison  v.  Andrew,  and  Mills  v. 
Norria,  were  decided  at  a  period  when  the  rale  against  which 
ibey  seem  to  militate  was  not  so  well  settled,  or,  at  all  events, 
tfaey  show  that  it  was  not  so  uniformly  adhered  to,  as  it  now  is. 
The  uncertainty  in  which  these  cases  tended  to  involve  the  doc- 
trine has  been  completely  removed  by  subsequent  decisions,  (c) 

4thly.  We  are  now  to  consider  the  effect  upon  immediate  and 
future  gifts  to  children  of  a  failure  of  objects  at  the  period  when 
such  gift  would  have  vested  in  possession.  With  regard  to  im- 
mediate gifts,  {d}  it  is  well  settled  that  if  there  be  no 
object  in  esse  at  the  death  of  the  testator,  *  the  gift  will  [  85  J 
embrace  all  the  children  who  may  subsequently  come 
into  existence,  by  w^  of  executory  gift 

Thus,  in  Weld  v.  Bradbury,  (e)  a  testator  bequeathed  certain 
moneys  to  be  put  out  at  interest ;  one  moiety  to  be  paid  to  the 
younger  children  of  M.  living  at  his  (the  testator's)  death,  and 
the  other  moiety  to  the  children  of  S.  and  N.  Neither  S.  nor  N. 
bad  any  child  living  at  the  date  of  the  will,  (/)  or  at  the 
death  of  the  testator.     It  was  held  to  be  an  executory  devise, 

(a)  8m  Vandergugbt  v.  Blake,  3  Ves.  Jun.  SS4,  ftnd  other  coses  treBled  of  In  a 
(Dbseqnent  chapter  ■ 

(fr)  6  Vei.  43. 

Ic)  See  CMCi  referred  lo,  anu,  79. 

{d}  Where  &  penon  taking  a  preceding  life-intereit  diaa  in  the  teMalor's  lifetime, 
the  gift  ii  of  eonne  ti«ated  aa  immediate.    Ha^hton  d.  Harrison,  2  Alk.  3il. 

(«}  a  Vem.  705.    See  aUo  Haoghton  a.  Harriion,  t  Atfc.  829. 

(/}  Thi*  wa«  immaterial. 
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[qa.  bequest?]  to  Bach  children  as  they  or  either  of  them  Ehoold 
at  any  time  have. 

So,  in  Shepherd  v.  Ingram,  (a)  a  gift  of  the  reaidae  of  the 
testator's  real  and  persona]  estate  to  such  child  or  children  as  A 
should  have,  taking  npon  them  the  name  of  S.,  was  held  to  em- 
brace  all  after-bom  children,  there  being  no  child  at  the  testator's 
death. 

Deyises  and  beqnests  of  this  nature  have  given  rise  to  two 
questions ;  Ist,  As  to  the  destination  of  the  income  between  the 
period  of  the  testator's  death  and  the  birth  of  a  child ;  2dly,  As 
to  the  appropriation  of  the  income  between  the  birth  of  the  first 
and  the  birth  of  the  last  child. 

With  respect  to  the  first,  if  the  subject  of  gift  be  a  sum  of 
money,  it  is  sufficient  to  say  that  the  legacy  is  not  payable  until 
the  birth  of  a  child.  It  is  also  clear,  that  where  a  residue  of  per- 
sonalty is  given  in  this  manner,  the  bequest  will  carry  the  inter- 
mediate produce  as  part  of  snch  residue.  (6)  On  the  other  hand, 
if  it  were  a  devise  of  real  estate,  the  rents  accruing  be- 
[  86  ]  tween  the  death  of  the  testator  *  and  the  birth  of  a  child 
would  devolve  upon  the  heir  as  real  estate  undisposed 
of,  unless  there  was  a  general  residuary  devjse ;  (c)  nor  would 
the  circumstance  of  there  being  an  immediate  devise  of  the  real 
estate  to  trustees  ((f)  vary  the  principle,  the  only  difference  being, 
that  the  heir  would  take  the  equitable,  instead  of  the  legal  inter- 
est The  great  difficulty,  however,  in  these  cases,  is  to  deter- 
mine whether  the  will  indicates  an  intention  to  accumulate  the 
immediate  rents  for  the  benefit  of  unborn  objects.  A  question 
of  this  kind  was  much  considered  in  the  case  of  Gibson  v.  Lord 
Montford,  (e)  where  A  gave  his  freehold  and  personal  estate  to 
trustees, in  trust  to  pay  certain  annuities  and  legacies  out  of  the 
produce  of  his  personal,  and,  in  case  of  deficiency,  out  of  his  real 
estate,  and  he  gave  the  residue  of  his  real  and  personal  estate  to 
stick  child  or  children  as  kis  daughter  B  should  have,  whether 
male  or  female,  equally  to  be  divided  between  or  among  them. 
If  B  should  die  without  issue  of  her  body,  then  over.  By  an-  ■ 
other  clause,  A  directed,  that  upon  the  deaths  of  the  persons  to 
whom  the  annuities  for  lives  were  given,  such  annuities  as 
should  fall  in  &om  time  to  time  should  go  back  to  the  residue, 
tmd  go  to  those  in  remainder  over.  By  a  codicil,  he  added,  pro- 
vided his  daughter  died  without  issue,  but  if  she  should  have  a 
child  or  chUdren,  such  annuities  as  fell  in  should  be  divided  among 
them,  share  and  share  alike.    B  having  no  child  at  the  death  of 

(d)  Amb.  ST3. 

[bi  Harris  v.  L1o;d,  1  Tarn.  &  Biua.  310.    See  Bnllock  u.  Slonea,  3  Ves.  Sen.  5S1. 
(r)  Harria  v.  Llojd,  I   Tarn.  &  Kuu.  310,  and  Hopkini  n.  Hopkins,  Cu.  Temp. 
THlh.  44. 
(d)  Batlock  v.  Sioom,  a  Ve>.  Sen.  Al. 
(<)  1  Vea.  Sen.  489. 
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the  testator,  it  became  necessary  to  deterroiDe  the  destination  of 
the  immediate  income.  It  was  admitted,  that,  as  to  the  personal 
estate,  it  passed  by  the  residuary  claase,  but  the  accruing  profits 
of  the  real  estate  subject  to  the  charges  were  claimed 
'by  the  heir  as  undisposed  ot  Lord  Hardwicke,  after  [  87  ] 
a  long  argument  on  the  terms  of  the  will,  and,  after 
admitting  that  the  heir  was  entitled  to  wbatwaa  not  given  away 
by  exi»e88  words  or  necessary  implication,  held  that  the  inter- 
mediate profits  passed  to  the  trustees  for  the  benefit  of  the  devi- 
sees; his  Lordship  thinking  npon  the  whole,  there  was  an  iaten- 
tioD  to  accumulate ;  for  which  he  relied  partly  on  the  fact  of  the 
real  and  personal  estate  being  comprised  in  one  clause  (a)  and 
on  the  expression  in  the  will  and  codicil  respecting  the  annui- 
ties. 

The  other  question  arising  on  these  gifts  to  children  is,  as  to 
■  the  destination  of  the  income  accruing  in  the  interval  between 
the  births  of  the  eldest  and  the  youngest  child,  with  respect  to 
which  it  is  settled,  {nor  could  it  have  been  doubted  npon  princi- 
ple,) that  the  children  for  the  time  being  take  the  whole. 

This  question  came  before  Lord  Northington,  in  the  case  of 
Shepherd  v.  Ingram,  (b)  on  the  conetniction  of  the  will  already 
stated,  at  the  instance  of  three  of  the  childreu  of  the  testator^ 
daughter,  who  had,  subsequently  to  the  judicial  consideration  of  - 
the  will  on  the  former  occasion,  come  into  existence,  and  now 
prayed  (their  parent  being  yet  alive)  to  have  an  account  of  the 
profits,  and  that  so  much  as  became  due  from  the  birth  of  the 
first  child  until  the  second  was  bom,  might  be  declared  to  belong 
to  the  first,  and,  after  the  birth  of  the  second,  until  a  third  was 
bean,  to  belong  to  the  first  and  second  child,  and  eo  on  to  the 
others  i  and  his  Lordship  was  very  clearly  of  opinion,  that  the 
children  (c)  took  a  defeasible  interest  in  the  residue, 
mggesting  the  case  of  a  legal  devise  of  a  residue  *  to  [  88  ] 
the  daughters,  with  a  subsequent  clauee  declaring,  that 
if  all  the  daughters  should  die  in  the  lifetime  of  their  mother, 
then  the  residue  should  go  over ;  that  would  be  an  absolute 
devise  with  a  defeasible  c^use,  and  the  daughters  in  that  case 
would  be  clearly  entitled  to  the  interest  and  profits  till  that  con- 
tingency happened. 

In  a  subsequent  case,  {d)  it  was  held  by  Lord  Loughborou^ 
that  a  child  subsequently  born  was  entitled  to  a  share  in  the  by- 
gone income,  in  equal  participation  with  children  antecedently 
in  existence ;  bat  tiiis  was  founded  on  the  special  terms  of  the 
gift,  which  expressly  comprised  the  "  interest  and  produce ; "  and 

{a)  On  thii  point,  Tido  Aclcera  v.  Phipps,  9  Bligh,  N.  8.  430,  anil  other  cues  com- 
BKBted  OD,  snu,  Toi.  1,  p.  5M. 

lb)  Amb.  448,  uu,  85. 

je)  The  word  in  the  report  i»  "  doughlciB,"  bnt  this  wu  evidcnilj  uMd  ia  miatske 
brduldreii. 

((f)  Milli  e.  Norrit,  6  Vm.  336. 
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his  Lordship  admitted  the  general  rule  to  be  as  decided  in  Shep- 
herd V.  Ingrani,  which  case  was  also  followed  by  Lford  Lang- 
dale  in  the  recent  case  of  Scott  v.  Earl  of  Scarborough,  (a) 

The  next  inquiry  is,  as  to  the  rule  of  construction  which  ob- 
tains, where  the  gift  to  the  children  is  preceded  by  an  anterior  in- 
terest, and  no  object  comes  into  existence  before  its  determina- 
tion ;  as  in  the  case  of  a  gift  to  A  for  life,  and  after  his  decease,  to 
the  children  of  B ;  and  B  has  no  child  until  after  the  death  of  A. 
It  is  clear  that  in  snch  a  case,  if  the  limitation  to  the  children  of 
B  were  a  legal  remainder  of  freehold  lands,  it  would  fail  by  the 
determination  of  the  preceding  particolar  estate  before  the  objects 
of  the  remainder  came  in  esse,  (b)  This  rule,  however,  origi- 
nating in  feudal  principles,  is  not  applicable  to  equitable  limita- 
tions of  freehold  estate,  and  accordingly  it  has  been  held,  that 
in  a  similar  devise,  by  way  of  trust,  the  ulterior  limitation  does 
not  fail  by  the  non-exiatence  of  objects  during  the  life  of  A,  the 
tenant  for  life,  but  takes  effect  in  favor  of  such  objects 
[  89  ]  whenever  they  come  into  existence.  Thus,  in  'the 
case  of  Chapman  v.  Blisset,  (c)  where  lands  were  de- 
vised to  trustees  upon  certain  trust  during  the  life  of  A,  and  at 
his  decease  as  to  one  moiety  in  trust  for  the  children  of  A,  and 
as  to  Uie  other  moiety  in  trust  for  the  children  of  B.  B  had  no 
child  born  until  aft^  the  decease  of  A ;  and  it  was  held  that 
such  after-born  child  was  entitled  to  the  latter  moiety ;  Lord 
Talbot  observing,  that,  "  in  regard  to  trusts,  the  rules  are  not  bo 
strict  as  at  law  ;  for  the  whole  legal  estate  being  in  the  trustees, 
the  inconvenience  of  the  freehold  being  in  abeyance,  if  the  par- 
ticidar  estate  determines  before  the  contingency  (upon  which 
the  remainder  depends)  does  happen,  is  thereby  prevented." 
The  same  doctrine  would  seem  to  hold  in  regard  to  bequests  of 
personal  estate  ;  to  which  it  is  obvious  none  of  the  rules  govern- 
ing contingent  remainders  are  applicable.  As  some  of  the  posi- 
tions, however,  advanced  by  a  very  learned  Judge,  in  the  case 
of  Godfrey  v.  Davis,  (d)  may  seem  to  be  inimical  to  such  a  con- 
clusion, it  will  be  necessary  to  examine  that  case. 

A  bequeathed  annuities  to  several  persons  for  life,  and  directed 
that  the  first  annuity  that  dropped  in  should  devolve  upon  the 
eldest  child,  male  or  female,  for  life,  of  H. ;  and  he  directed  that 
as  the  other  annuities  dropped  in,  they  should  go  to  increase  the 
annuities  of  the  survivors,  and  so  to  the  last  survivor,  except  as 
to  two  individuals  named  ;  and  when  the  said  annuitants  were 
all  dead,  the  whole  property  to  devolve  upon  the  heirs  q^ale  of 
P.  At  the  death  of  the  first  atmuitaat,  H.  had  no  legitimate  child 
(the  claim  of  a  natural  child  was  disallowed) ;  (e)  but  he  after- 
wards married,  and  had  a  child,  who  claimed  the  annuity.     Sir 

la)  1  Bes*.  166.  lb)  Ante,  vol.  1,  p.  786. 

jc)  Cm.  Temp.  Talb.  US.  (d|  6  Yt*.  43. 

(«)  See  next  ctupMr. 
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W.  Grant,  M.  B,,  said :  "  It  is  clearly  established  by 
SeTisme  v.  Mello,  (a)  and  many  other  cases, '  that  where  [  90  ] 
a  testator  gives  any  legacy  or  benefit,  not  as  persona 
designata,  but  under  a  qualification  and  description,  at  any  par- 
ticular time,  the  person  answering  the  description  at  that  time  is 
the  person  to  claim  ;  and,  if  there  are  any  persons  ansnrering  the 
description,  they  are  not  to  wait  to  see  whether  any  other  per- 
sons shall  come  in  esse,  but  it  is  to  be  divided  among  those 
capable  of  taking,  when  by  the  tenor  of  the  will  he  intended  the 
property  to  vest  in  possession,  {b)  That  case  was  much  consid- 
ered by  Lord  Thuiiow,  and  seems  to  have  settled  the  law  upon 
the  subject.  The  first  question  is,  whether  it  is  clear  the  testa- 
tor meant  any  given  set  of  persons  should  take  at  any  given 
time ;  if  so,  it  is  clear  that  all  persons  answering  that  descriptioD, 
vrhether  born  before  or  aflertoards,  (c)  shall  take ;  but,  if  there 
are  no  such  persons,  it  shall  not  suspend  the  right  of  others,  but 
they  shall  take  as  if  no  such  persons  were  substitnted.  Before 
that  case,  this  point  was  not  quite  so  clear,  (d)  Where  the  gift 
is  to  all  the  children  of  A  at  twenty-one,  if  there  is  no  estate  for 
life,  it  will  vest  in  all  the  children  coming  into  existence  until^* 
one  attains  the  age  of  twenty-one.  {e)  Then  that  one  has  a  right 
to  claim  a  share,  admitting  into  participation  all  the  children  then 
existing.  So  if  it  is  to  a  person  for  Ufe,  and  after  the  death  of 
that  person,  then  to  the  children  of  A,  the  intention  is  marked, 
that  until  the  death  of  the  person  entitled  for  life,  no  interest 
vests  [qu.  in  possession  ?]  When  that  person  dies,  the  question 
arises  whether  there  are  then  any  persons  answering 
that  description ;  if  so,  they  take,  without  *  waiting  to  [  91  ] 
see  whether  ai^  others  will  come  in  esse  answering  the 
description.  J^  it  is  given  over,  in  the  event  that  there  are  no 
children,  and  there  are  no  children  at  that  period,  the  person  to 
whom  it  is  given  over  takes.  It  is  clear  this  testator  meant  these 
annuities  to  commence  at  his  death,  and  that  each  annuitant 
diould  receive  a  proportionable  share  of  his  fortune,  with  benefit 
of  sarvivorsbip  and  right  of  accruer,  subject  upon  the  death  of 
the  first  annuitant  to  the  substitution  of  the  eldest  child  of  H. 
Upon  the  death,  therefore,  of  the  first  annuitant,  unless  there 
was  some  person  who  had  a  right  of  substitution  in  the  room  of 
that  person,  and  there  was  no  such  person,  it  was  to  go  among 
the  survivors.  17te  person  substituted,  namely,  the  first  child  of 
H.,  cannot  now  claim.  That  constraotion  is  much  fortified  by 
the  manner  in  which  it  is  ^ven  over,  for  it  is  perfectly  clear  that 

{a)  1  B.  C.  C.  537. 
(frj  ThU  i*  indUpaubt«,  see  uiie, 
(cj  Tbe  wordi  '-or  afterward*,"  i 
mih  the  general  rule. 
{d)  Singleton  t>.  BinglelOD,  Ajtoa  d.  Ajton,  1  B.  C.  C.  MS,  n. 
it)  See  BDta,  p.  79. 
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he  meant  the  persons  to  whom  it  is  given  over  aader  the  descrip- 
tion of  the  heirs  of  P.  to  take  upon  the  death  of  the  persons  to 
whom  it  was  first  given  over.  If  the  first  consfaruction  contended 
for  ia  to  prevail,  thoae  persons,  sapposing  all  the  other  annuitants 
claiming  by  survivorship  were  dead,  must  wait  not  only  the 
death  of  the  survivor,  but  also  the  death  of  H^  for  during  his 
life  there  would  be  a  possibility  that  a  child  might  be  bom, 
who  upon  that  conBtroction  might  say  he  was  the  survivor." 

It  is  evident]  therefore,  that  the  judgment  of  the  M.  R.  was 
partly  founded  apon  the  particular  circumstances  of  the  case; 
and  yet  no  one  can  read  that  judgment  without  seeing  that  in 
hia  opinion  the  rule  was  universal,  that  a  bequest  to  children  as 
a  class,  to  fall  into  possession  on  the  determination  of  an  anterior 
interest,  failed  if  there  watnoobject  at  that  period;  and  beseems 
to  have  considered  this  as  a  necessary  consequence  of  holding 
that  such  objects  (if  any)  would  have  taken  to  the 
[  92  1  "  exclusioo  of  subsequently  bom  children.  That  the 
one  proposition  is  not  invariably  a  corollary  of  the 
other,  is  established,  we  have  seen,  by  the  cases  respecting  tni- 
,mediate  gifts  to  children,  which,  although  they  extend  oiSy  to 
such  children  (if  uty)  as  are  in  existence  at  the  death  of  the 
testator,  yet  in  case  of  there  being  at  that  period  no  child,  will 
embrace  the  whole  range  of  unborn  children,  (a)  Upon  what 
principle  a  different  construction  could  be  supported,  in  the  case 
of  an  executory  bequest  preceded  by  a  bequest  for  life,  it  is  diffi- 
cult to  discover,  unless  it  were  for  the  sake  of  assimilating  the 
construction  to  that  of  a  legal  remainder,  but  which  is  decisively 
negatived  by  the  construction  that  has  been  applied  to  equitable 
limitations,  as  to  which  we  have  seen  the  rule  ia  different ;  and 
the  inevitable  conclusion,  it  is  conceived,  is  that,  by  analogy  to 
the  tatter  class  of  devises,  a  bequest  to  A  for  life,  and  after  his 
death  to  the  children  of  B,i$  not  defeated  by  the  non-existeHce  of 
an  object  at  the  death  of  A,  but  will  take  effect  in  favor  of  all 
the  subseqtietUly  bom  children  at  they  arise ;  assuming,  of' 
course,  that  the  terms  of  the  bequest  do  not  bring  it  within 
the  restrictive  rule  stated  in  the  third  division  of  the  present 
section. 

The  doctrine  above  suggested  is  tacitly  recognized  in  the  case 
of  Wyndham  v.  Wyndham,  [b)  where  a  testator  bequeathed  the 
residue  of  his  estate  to  A  for  life,  but  if  she  shall  die  leaving 
any  child  or  children,  then  the  trustees  were  to  pay  the  principal 
to  .them;  but  if  A  should  die  without  any  child  or  children, 
then  he  left  the  residue  to  the  yout^er  children  of  B,ifhe should 
have  airy,  and  if  not  he  left  it  to  C.  A  died  without  children 
before  B  had  any,  and  B'  afterwards  died  without  having 
had  a  child;  and  the  question  in  this  caose  was,  as  to  what 

(a)  Ante,  85.  (ft)  a  B.  C.  C  BS. 
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"  became  of  the  income  in  the  interval  between  the        [  93  ] 
deaths  of  A  and  B ;  which  question  of  course  assumes, 
that  the  property  did  not  go  over  to  C  immediately  on  the  death 
of  A  without  a  child,  but  remained  in  expectancy  during  the 
whole  life  of  B,  to  await  the  event  of  his  having  children. 

This  view  of  the  subject,  too,  seeniB  to  derive  some  support 
from  a  more  recent  decision,  establishing  that  an  executory  be- 
quest to  children,  to  arise  on  &a  event  which  was  to  defeat  a 
prior  gift,  did  not  fail  by  the  absence  of  any  object  at  the  deter- 
mination of  such  prior  mterest. 

The  case  (a)  alluded  to  is,  where  a  testator  devised  the  rever- 
sion in  a  moiety  of  certain  real  estate  to  hia  sister  A.,  subject  to 
a  charge  in  the  following  terms :  "  The  sum  of  £500  I  also 
deduct  out  of  the  said  part  of  my  estate  to.my  niece  M.,  daugh- 
ter of  my  brother  R,,  to  be  paid  when  most  convenient  to  my 
sister  A.,  bearing  interest  three  nionths  after  my  decease. 
Whenever  this  £500  shall  be  paid  by  my  sister  A.,  I  do 
require  that  it  be  putinto  government  or  any  other  security  by 
her  trustee  P.,  whom  I  appoint  to  act  as  snch,  as  he  shall  think 
most  to  her  advantage;  and  that  the  said  M.  shall  receive  the 
said  X500,  with  the  accomnlated  interest,  either  on  the  day  of 
marriage  or  at  the  age  of  t\Denty-one,  as  shall  be  thought  best. 
Should  the  said  M.  not  survive  either  of  those  periods,  and  there 
be  no  child  or  children  of  the  said  R.,  then  1  would  have  the  said 
sum  of  XdOO  revert  to  my  sister  A. ;  but,  in  case  of  other  children 
of  R.,  1  would  have  the  said  sum  eipially  divided,  share  and  share 
alike."  M.  died  under  age,  and  unmarried.  R.  had  no  other 
child  at  that  time,  but  other  children  were  born  afterwards ;  and 
the  question  was,  whether  such  subsequently  born  chil- 
dren *were  entitled.  Sir  T.  Plumer,  V.  C.,  adverted  [  94  ] 
to  Godfrey  v.  Davis  as  having  been  decided  upon  the 
principle,  that  a  period  being  distinctly  fixed  when  the  distribu- 
tion was  to  take  plaoe,  the  children  born  after  that  period  were 
not  entitled.  "  Are  there  (said  his  Honor)  any  words  in  this 
will  fixing  the  time  when  a  share  is  to  vest,  so  as  to  exclude 
after-born  children  ?  The  property  is  not  given  on  the  children 
attaining  twenty-one,  or  marriage;  it  is  a  reversionary  fund, 
which  is  a  strong  circumstance,  and  the  gift  to  A.  is  expressed 
in  unambiguous  terms.  K  the  after-born  children  are  excluded, 
it  must  be  in  the  teeth  of  the  words  of  the  will,  which  only 

g've  it  to   A.   'if  there  be  no   child  or   children  of  the  said 
.' "  (b)     And  his  Honor  accordingly  decided  in  favor  of  the 
children  of  R. 

This  case  shows  that  an  executory  bequest,  in  derogation  of 
a  preceding  gift,  does  not  fail  for  want  of  objects  at  the  period 
of  taking  eflect  (thoagh  if  there  had  been  any  such  it  would 

(a)  a  Hadd.  IM.  (6)  As  to  tbis,  tee  po*t. 
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have  been  confined  to  them) ;  (a)  and  that  in  the  opinion  of  the 
learned  Jndge  who  decided  it,  the  case  of  God&ey  v.  Davis 
sustains  no  general  doctrine  to  the  contraiy,  bat  is  referable  to 
its  special  circumstances. 

In  another  case,  (6)  where  lands  were  by  settlement  limited  to 
A  for  life,  remainder  to  B  for  life,  remaindei  to  trustees  for  five 
hundred  years,  in  trust  to  raise  XIOOO  for  such  persons  as  B 
should  appoint,  and,  in  default  of  appointment,  to  the  executors, 
administrators,  and  assigns  of  C:  and  A  and  B  died  in  the 
lifetime  oi  C,  so  that  B,  having  made  no  appointment,  there 
was  at  the  determination  of  their  estates  no  object  of  the'trust 
of  the  term,  since  C  could  have  no  executor  or  admin- 
[95]  istrator  in  her*  lifetime;  it  was  contended,  therefore, 
that  the  litnitation  failed,  as  in  the  case  of  a  devise  of 
real  estate  to  the  heirs  of  a  person  living  at  the  determination  of 
the  prior  estates ;  but  Sir  T.  Plumer,  M.  R.,  said  he  did  not  see 
that  the  analogy  could  be.appUed  The  case,  however,  was  not 
distinctly  decided  upon  this  point. 

So,  in  the  earlier  case  of  Lord  Beaulieu  v.  Lord  Cardigan,  (c) 
where  the  testator  bequeathed  an  exchequer  annuity,  which  was 
granted  for  a  term  of  years  to  his  grandson,  Lord  Montague,  for 
BO  many  years  as  he  should  live,  and  after  his  death  for  such 
person  as,  at  the  time  of  Lord  Montague^s  death  should  be  heir 
male  of  Lord  Montague's  body,  to  take  lands  of  inheritance 
from  him  by  course  of  descent,  for  the  residue  of  the  t«rm  ;  and 
in  case  there  should  be  no  such  heir  male,  then  in  trust  for  such 
person  as  should  be  heir  male  of  the  body  of  Dvke  John,  to  take 
lands  by  comae  of  descent,  for  the  residue  of  the  term  ;  and,  in 
case  there  should  be  no  such  person  as  should  be  such  heir  male, 
then  in  trust  for  Duke  John  for  life,  with  remainder  to  such  per- 
son and  persons  as  should  be  entitled  by  virtue  of  his  said  will 
to  the  rents  of  the  real  estate  thereby  devised.  Lord  Montague 
died  without  issue  before  Duke  John  had  a  son ;  and  it  was 
held  by  Lord  Northington,  that  the  gift  in  question  took  effect 
in  favor  of  a  son  who  was  born  six  years  after  this  event ;  his 
Lordship  observing,  that  if  the  limitation  to  the  son  of  Duke 
John  was  to  depend  on  the  words  "  living  at  the  time  of  the 
death  of  Lord  Montague,"  it  would  defeat  the  intention  of  the 
testatxir ;  for  he  meant  that  the  sons  of  Duke  John  should  take 
after  [qu.  in  substitution  for  ?}  the  sons  of  Lord  Montague. 

The  weight  of  authority,  therefore,  is  decidedly  in  favor  of 

the  position,  that  all  gifts  to  children,  preceded  by  an 

[  96  1       '  anterior  interest,  wilfembrace  the  objects  existing  at 

tiie  death  of  the  testator,  and  those  who  may  come  in 

esse  before  the  determination  of  such  interest ;  and  that  in  all 

(a)  Ellison  o.  Aire^,  I  Vca.  Sen,  111,  and  olher  cajea  dMd,  inte,  TS. 
{b)  HoT«eman  b.  Aber,  1  J«c.  &  WftU.  381. 
{<:)  Amb.  »33. 
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auck  cases,  except  in  the  instance  of  a  legal  remainder  of  real 
estate,  if  there  be  no  object  at  the  lime  of  the  vesting  in  possessiotif 
all  the  children  subsequentlg  bom  will  be  let  in,  unless  the  terms 
of  the  gift  restrict  it  to  a  narrower  class  of  objects. 

The  doctrine,  however,  of  the  preceding  cases  may  seem  to  be 
encomitered  by  some  remarks  occnrring  in  the  case  of  Bartleman 
tf.  Mnrchison,  (a)  where  an  annuity  was  beqneathed  to  A  for 
life,  and,  after  her  decease,  to  B,  ^'if  a  widow,  but  not  otherwise, 
but  to  revert  back  to  any  child  or  children  after  her  death ; "  and 
it  was  held,  that  B,  who  was  married  at  the  death  of  A,  and 
afterwards  became  a  widow,  was  not  entitled  on  such  subse- 
quent widowhood ;  Jjord  Brougham  observing — "  Although,  in 
conBtriilng  bequests  of  personal,  the  same  technical 'strictness 
does  not  prevail  as  ki  devises  of  real  estate,  the  same  rules  are 
"to  a  great  extent  appUcable ; "  and  then,  after  adverting  to  the 
construction  of  bequests  to  children,  as  comprehending  the  same 
persons  as  devises  to  these  objects,  his  Lordship  remarked :  "  It 
IS  only  following  out  the  same  principles,  to  hold,  that  a  per- 
son, to  whom  a  legacy  is  given  in  a  particular  character,  and  by 
a  particular  description,  shall  not  be  entitled  to  it,  unless  he  be 
clothed  with  that  character  and  answer  that  description  at  the 
moment  when  the  legacy  might  vest  in  possession." 

It  will  be  observed,  that,  in  this  case,  the  bequest  was  to  an 
individual  named,  if  then  answering  a  certain  description,  and 
not  to  a  class,  though  perhaps  the  principle  applicable  to  the 
respective  cases  is  not  widely  different 

*  And  here  the  student  should  be  reminded,  that  (  9?  ] 
where,  in  the  preceding  observations,  mention  is  made 
of  the  objects  at  the  period  of  distribution,  this  ia  not  intended  to 
designate  children  existing  at  that  period  \  for  it  has  been  already 
shown,  that  all  who  have  existed  in  the  interval  between  the 
death  of  the  testator  and  the  period  of  distribution,  whether 
living  or  dead  at  the  latter  period,  are  objects  of  the  gift,  and 
may  therefore  not  improperly  be  termed  objects  at  thai  period; 
their  decease,  before  the  period  of  distribution,  having  no  other 
effect  than  to  substitute  their  respective  representatives,  sup- 
posing, of  course,  the  interest  to  be  transmissible. 

It  is  to  be  observed,  that  the  rules  fixing  the  class  of  objects 
entitled  under  gifts  to  children  are  not  in  general  varied  by  a 
limitation  over,  in  case  the  parent  should  die  without  children, 
or  in  case  aU  the  children  die,  &c.,  as  these  words  are  construed 
merely  to  refer  to  the  objects  of  the  preceding  gift.  It  is  tme, 
indeed,  that  in  Hutcheson  v.  Jones,  some  stress  was  laid  by  Sir 
T.  Plumer,  V.  C,  on  the  words  giving  the  property  over  in 
default  of  a  child  or  children,  as  importing  that  the  ulterior  gift 
was  not  to  take  effect  unless  in  the  event  of  the  failure  of  aU 

(a)  3  Rass.  &  Mj.  136. 
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the  children ;  but  in  Andrews  v.  Partiogton,  (a)  a  pecuniary 
legacy  to  a'l  the  children  of  A.,  payable  at  twenty-one  or  mar- 
riage, with  a  bequest  over  in  case  all  the  children  died  before 
their  shares  became  payable,  was  confined  to  children  who  were 
in  esse  when  the  first  share  became  payable.  So,  in  the  more 
recent  case  of  Scott  v.  Harwood,  (b)  wnere  the  devise  was  to 
the  use  and  behoof  of  all  and  every  the  child  and  children  of  A. 
lawfully  begotten,  and  their  heira  forever ;  and  in  case  the  said 
children  of  A.  should  all  die  before  they  attained  the 
[  98  ]  age  of  twenty-one  years,  then  over ;  •  Sir  J.  Leach,  V. 
C,  held,  that  the  cliildren  of  A.  living  at  the  testator's 
death  were  exclusively  entitled,  and  that  in  the  devise  over  "  the 
testator  vtust,  by  necessary  infereTice,  be  considered  as  speaking 
of  the  children  to  whom  the  estate  is  giveni'  K  it  be  objected, 
that  in  this  case  the  expression  "the  said  children"  required- 
such  a  construction,  the  answer  is,  that  the  preceding  gift  being 
to  all  the  children,  the  referential  expression  had  the  same  force 
as  if  the  same  terms  were  repeated,  and  consequently  the  effect 
of  the  whole  would  be,  according  to  Sir  T.  Plamer's  doctrine  in 
Hutcheson  V.  Jones,  that  the  estate  was  not  to  go  over  until  the 
failure  of  all  the  children. 

5thly.  We  are  now  to  consider  how  the  construction  is 
affected  by  the  words  "  to  be  bom"  or  "  to  be  begotten"  annexed 
to  a  devise  or  bequest  to  children ;  with  respect  to  which  the 
established  rule  is,  that  if  the  gift  be  immediate,  so  that  it 
would  but  for  the  words  in  question  have  been  confined  to 
children  {if  any)  existing  at  the  testator's  death,  they  will  have 
the  effect  of  extending  it  to  all  the  children  who  shall  ever  come 
into  existence ;  (c)  since,  in  order  to  give  to  the  words  in  ques- 
tion some  operation,  the  gift  is  necessarily  made  to  comprehend 
the  whole. 

Thus,  in  the  well-known  and  important  case  of  Mogg  v. 
Mogg,  {d)  where  a  testator  devised  a  certain  property  called  the 
Mark  Estate  to  trustees,  in  trust  to  pay  the  rents  towards  the 
support  and  maintenance  of  the  child  Eind  children  begotten  and 
to  be  begotten  of  his  daughter,  Sarah  Mogg;  it  was 
[  99  1  contended,  that,  notwithstanding  *  the  words  "  to  be 
begotten,"  the  devise  could  apply  to  only  the  children 
born  before  the  testator's  death,  aa  those  words  might  be  satis- 
fied by  letting  in  the  children  born  after  the  date  of  the  will 
before  the  death  of  the  testator  \  but  the  Court  of  King's  Bench 
(on  a  case  &om  Chancery)  certified,  that  all  the  nine  children 
of  Sarah  Mogg,  Including  five  who  were  bom  after  the  death  of 

(a)  3  B.  C.  C.  401,  [Peikiae'i  ed.  notes.] 

J6)  5  Madd.  32S. 

(ej  Mogg  u.  Mogg,  I  Mer.,6M.  In  the  margtnsl  note  of  the  i«p<nt  the«e  word) 
are  omitted.  The  case  is  dogerving  of  sttcDtive  perasal,  m  it  illnitralM  almost  every 
rule  regulating  the  cbosei  of  children  entitled  under  immediate  and  Tnttire  devises. 

((f)  I  Mer.  65S. 
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the  testator,  took  under  the  devise ;  and  Sir  W.  Grant,  M.  R., 
expressed  his  concurrence  in  the  certificate. 

This  rule  of  construction,  however,  does  not  apply  to  general 
pecuniary  legacies,  where  the  effect  of  letting  in  children  born 
after  the  death  of  the  testator  would  be  to  postpone  the  distri- 
bntioD  of  the  general  estate,  (out  of  which  the  legacies  are  pay- 
able,) until  the  death  of -the  parent  of  the  legatees. 

Thus,  in  the  case  of  Sprackling  v.  Raneir,  (a)  where  a  testator 
in  a  certain  event  gave  a  legacy  to  the  sons  and  daughters  of 
his  daughter  lawfully  begotten  or  to  be  begotten;  a  child  born 
after  the  death  of  the  testator  was  held  to  be  excluded. 

So,  in  the  latter  case  of  Storrs  v.  Benbow,  (6)  where  a  testator 
bequeathed  £500  "  to  each  child  that  may  be  bom  to  either  of 
the  children  of  either  of  my  brothers,  lawfully  begotten,  to  be 
pud  to  each  of  them  on  his  or  her  attaining  the  age  of  twentv- 
one  years,  without  benefit  of  survivorship  ; "  Sir  J.  Ijeach,  M.  B., 
held  that  the  gift  was  confined  to  children  living  at  the  testator's 
death,  hia  Honor  considering  that  the  words  "  may  be  born,** 
provided  for  the  birth  of  children  between  the  making  of  the  will 
and  the  death  of  the  testator ;  and  he  observed,  that, 
to  give  a  different  meaning  to  the  words,  would  *  Im-  [  100  ] 
pute  to  the  testator  the  inconvenient  and  improbable 
intention  that  his  residuary  personal  estate  should  not  be  dis- 
tributed until  the  deaths  of  his  brothers'  children,  (c) 

It  seems  to  be  eetablished,  too,  that  the  expression  children  to 
be  bom  or  children  to  be  begotten,  when  occurring  in  a  gift, 
under  which  some  class  of  children  born  after  the  death  of  the 
testator  would,  independently  of  this  expression  of  futurity,  be 
entitled,  so  that  the  words  may  be  satisfied  without  departing 
from  the  ordinary  construction,  that  construction  is  unaffected 
by  them. 

Thus  in  the  case  of  Paul  v.  Compton,  (d)  where  a  testator 
bequeathed  the  residue  of  his  personal  estate  in  trust  for  his 
wife  for  life,  and  after  her  decease  unto  such  of  bis  daughters 
■and  such  of  their  children  as  she  should  by  will  appoint,  recom-  • 
mending  her  "  to  provide  for  such  child  or  children  as  may  here- 
after be  bom  of  my  said  two  daughters ; "  and,  in  default  of 
such  dispositioD,  then  in  trust  for  the  children  of  the  daughters  ; 
Lord  EMon  held  that  this  power  to  the  wife  did  not  authorize 
her  to  appoint  to  children  not  bom  in  her  lifetime. 

So  in  Whitbread  v.  Lord  St  John,  (e).bis  Lordship  decided, 
that  a  bequest  unto  and  among  the  child  and  children  of  A.  bom 

(a)   1  Dick.  3U. 

ib)  3  M;l.  &  Keen,  46.    See  aho  Bntlor  e.  Lowe,  10  Sim.  317. 

jc)  Tbc  reuon  laaily  saiigned  by  (he  U.  R.  ii  iba  odIj  one  wblch  dianul 
tbis  dut  of  uxepled  cases.  The  fonuei  urptmeat  would  aj^ljr  eqaall;  to 
wiihin  ibe  eeDerai  rale,  ttatei  ante,  p.  98. 

(d)  8  Ves.  375. 

jc)  10  Ves.  1B2. 

VOL.  U.  7 
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and  to  he  bom,  as  many  as  there  migfat  be,  when  <md  as  they 
should  attain  their  age  of  twerUy-one  years,  or  be  married  with 
consent,  was  confined  to  bis  children  living  at  the  death  of  the 
testator  and  those  who  afterwards  came  in  ease  before  the  first 
share  vested  in  possession,  according  to  the  rule  before  adverted 
to.  (a)     But  if  the  bequest  is  to  "  such  children  as  shall  hereafter 

be  born  during  the  lives  of  their  respective  parents,"  of 
[  101  ]      'coarse  this  coostraction  is  excluded  by  the  express 

terms  of  the  will,  and  all  the  after-born  children  will  be 
let  in,  whether  born  before  the  period  of  distribution  (b)  or  not 
It  has  been  decided,  too,  that  the  words  "  which  shall  be  begot^ 
ten,"  or  "  to  be  begotten,"  annexed  to  the  description  of  children 
or  issae,  do  not  conp^e  l^e  devise  to  future  children ;  but  that 
the  des(^ption  will,  notwithstanding  these  words,  include  the 
children  or  issue  in  existence  antecedently  to  the  making  of  the 
will,  (c) 

This  doctrine  is  as  old  as  the  time  of  Lord  Coke,  who  says,  (d) 
that  as  procreatis  shall  extend  to  the  issues  begotten  afterwards^ 
so  procreandis  shall  extend  to  the  issues  begotten  before. 

And  it  seems  that  even  the  words  "  Aerco/ter  to  be  born  "  will 
not  exclude  previoualy-born  issue,  (e)  to  prevent,  Lord  Talbot  has 
:iaid,  the  great  confusion  which  would  arise  in  descents  by  letting 
in  the  younger  before  the  elder.  But,  as  a  rule  of  constraction, 
it  raust  be  founded  on  presumed  intention  ;  it  supposes  that  the 
testator,  by  mentioning  future  children,  and  them  only,  does  not 
thereby  indicate  an  intention  to  exclude  other  objects,  and  in  this 
view  is  certainly  an  exception  to  the  maxim,  expressio  unius  est 

exclusio  alteriue.  (/) 
[  102  ]  '  Sir  William  Grant  thought,  ig)  that  a  ^  over,  in' 

case  certain  persons  "  ihali  happen  to  die  in  my  life- 
time," though  strictly  importing  futurity,  might  be  understood 
as  speaking  of  the  event  at  whatever  time  it  may  happen,  whether 
before  or  after  the  will. 

'       {a)  See  antB.  p.  78. 

(b)  Scon  V.  Earl  of  8<»rboroneh,  I  Beav.  1S6. 

jc)  Doa  i.  James  u.  Halleu,  1  Mau.  &  S.  124.  See  the  game  principle  applied  to 
a  deed,  Hewitt  i-.  Ireland,  1  P.  W.  *a6. 

\d)  Co.  Litl.  ao,  b. 

je)  Uebblethwoite  u.  Cartwright,  Caa.  Temp.  Talbot.  31 ;  which  te«iiia  to  orcmile 
thu  position  of  Lord  Hale,  that  ibs  words  "  in  poatenim  procreandis  "  eiclnde  soni 
bom  bcfon;,  on  account  of  the  peculiar  force  of  "  in  posternm  ; "  Hal.  MSS.  cit. 
Hars,  and  Bati.  Co.  Litt.  30,  b.  n.  3  ;  3  Vem.  87. 

(/)  Compare  the  principle  In  these  cases  with  that  of  Shuldem  v.  Smith,  fl  Dow, 
33,  ante,  vol.  1,  p.  T-16.  The  cases  in  the  text  slrongl;  exemplify  the  anxietj'  of  the 
courts  to  avoid  giving  dcTiees  to  children  an  operslion  that  will  restrict  them  to  cer^ 
tain  claisei  of  diildren.  See  judgment  in  Matchwick  t>.  Cock,  3  Ve«.  611 ;  where 
after-born  children  were  admitted  to  pantctpaie  in  a  provision  for  maintenance  out  of 


premraed  were  intended  lo  b«  the  same  as  ^ose  of  the 
confined  to  the  existing  children. 
($)  In  Chrittorpheraon  v.  Najlor,  1  Her.  336. 
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The  preceding  dtation  from  Lord  Coke  has  anticipated  the 
observation,  (which  properly  finds  a  place  here,)  that  a  gift  to 
obildrea  "  born  "  or  "  begotten,"  will  extend  to  children  coming 
in  esse  subeequeatly  to  the  making  of  the  will,  and  even  after  the 
death  of  thd  testator,  where,  the  time  of  dietxibution  under  the 
gift  being  posterior  to  that  event,  the  gift  would  by  the  general 
rule  of  construction,  include  such  after-born  children.' 

Thus,  where  (a)  a  testator  bequeathed  certain  funds  to  trastees 
in  trust  for  bis  wife  for  life,  and  after  her  decease,  in  trust  to 
transfer  the  same  unto  and  among  all  and  every  the  child  and 
(^uldren  lawfully  begotten  of  the  testator's  nephews  and  niece  by 
their  then  or  their  late  respective  wives  and  husband :  Sir  J. 
Leach,  V^  C,  held,  that  the  bequest  comprehended  after-born 
children.  Indeed,  his  Honor's  decision  in  their  favor  seems  to 
have  been  carried  so  far  as  to  let  in  children  born  after  the  death 
of  the  widow  which  was  the  period  of  distribution ;  in  which 
respect  the  decision  is  clearly  untenable. 

So  in  the  case  of  Kingrose  r.  Bramham,  (b)  children  born  in 
the  interval  between  the  making  of  the  will  and  the  death  of  the 
testator,  were  let  in  under  a  bequest  to  A.'s  children  ;  "  £50  to 
every  child  be  hath  by  his  wife  R,  to  be  paid  to  them 
by  my  executors  as  they  shall  come  *  of  age."  It  was  [  103  ] 
even  contended  that  the  bequest  extended  to  children 
bom  after  the  deatb  of  the  testator,  and  before  the  majority  of 
the  eldest ;  and  the  Master  of  the  Bolls  (Sir  R.  P.  Arden)  rested 
his  objection  to  this  construction,  not  solely  on  the  force  of  the 
word  "  hath,"  but  on  other  grounds ;  particularly  that  it  would 
have  the  effect  of  potitponing  the  distribution  of  the  general 
reeidiie,  until  the  number  of  pecuniary  legatees  conld  be  ascer- 
tained. 

It  is  not  to  be  inferred,  however,  that  because  the  Conrts  in 
the  preceding  cases  have  refused  to  allow  the  claims  of  after-born 
children  to  be  negatived  by  expressions  of  a  loose  and  equivocal 
character,  they  would  deny  all  effect  to  words  atudiously  inserted 
with  the  design  of  restricting  a  gift  to  children  to  existing  objects, 
though  the  reason  or  purpose  of  the  restriction  may  not  be  appar- 
ent ;  as  in  the  instance  of  a  gift  to  children  "  now  living,"  which 
we  have  seen  is  confined  to  children  in  existence  at  the  date  of 
the  wia  (c) 

6thly.  It  sho:ald  be  observed,  that  in  the  application  of  the  pre- 
ceding roles,  and  indeed,  for  all  porposes  of  constructioD,  a  child 
eo  Tentre  sa  mere  is  considered  as  a  child  in  esse.*    This  was 

(a)  Browne  v.  Groonbridgc,  4  Hadd,  199. 

(b)  i  Cox.  3M. 

(c)  Vide  mate,  toI.  1,  p.  ST8. 


•  fnnd  beqaesthed  u>  children,  nadcr 


Digitized  bvGoO^^IC 


76  SBTISBB  AND  BEQUESTS 

finally  eBtablished  in  the  case  of  Doe  v.  Clarke,  (a)  which  was  an 
ejectment  directed  by  Lord  Thnrlow,  in  conseqaence  of  a  differ- 
ence of  opinion  between  his  Lordship  and  Sir  Lloyd  Kenyoa, 
M.  R.,  on  the  claim  of  a  pOBthnmous  child  nnder  a  gift  to  all  the 
children  of  C.  who  shooid  be  livinff  at  the  time  of  his  death ; 
his  Ijordfihip  maintaining  the  competency,  and  his  Honor  the 
incompetency  of  the  child  en  ventre  sa  mere  to  take  as  a  "  tiviog  " 

chUd.  (b) 
[  104  ]  *  The  case  of  Clarke  v.  Blake  afterwards  came  before 
Lord  Loughborough,  {c)  on  the  equity  reserved,  and  his 
Lordship,  in  conformity  to  the  decision  of  the  Court  of  Common 
Pleas,  held  the  posthumons  child  to  be  entitled.  Indeed  bo  com- 
pletely is  the  point  now  set  at  rest,  that  the  claim  of  ^  child  en 
ventre  sa  mer«  under  a  bequest  "  to  the  child  and  children  be- 
gotten and  to  be  begotten  oh  the'  body  of  A,  who  should  be 
living  at  B's  decease,"  was  admitted  sub  silentio  in  the  much- 
discussed  case  of  Mogg  v.  Mogg.  (d) 

It  being  thus  settled  that  children  en  ventre  were  entitled  under 
the  description  of  children  living,  the  only  doubt  that  remained, 
was  whether  they  would  be  held  to  come  nnder  the  description 

(a)  a  H.  B.  379. 
■b)  Clarks  o.  BUI 
.    >a,]  oterroling  Pii 
raanlen.  FraeniBrulB,  1  Cox,  248. 

(c)  a  Vea.  Jiin.673. 

(d)  I  Mer.  G54.  Sea  alio  Rawlins  v.  Rawlina,  3  Cox,  «35.  These  cases  demon- 
BlTBle  thai  die  distinction  laid  down  in  Kortlicy  u.  Slrnn^,  1  P.  W.  311,  between 
■  dcvi^ie  10  rhililrcn  trencrsllif,  and  to  rbildren  liviii);  at  a  giren  period,  with  reference 
(o  ^e  sdmission  of  ctiiiilren  en  ventre,  is  unrounded  ;  nor  would  it  have  been  deemed 
worthy  of  remirk,  had  not  Ihe  case  been  cited  b;  a  recent  writer,  ( 1  Belt's  Ves.  Sen. 
113,  Editor's  note,)  without  an  explim  denial  of  its  aaihoritr. 

a  cenenil  description  of  children,  Petwa;  t>.  Poirell,  S  Dev.  ft  Bat.  Eq.  313 )  Swift 
ti.Diiffield,  i  Serg.  &a.  38;  3  Williams,  Ex.  (2d  Am.  ed.)  801,803. 

A  testator  bequeatbed  the  rcsidae  of  bis  peisonal  estate  lo  such  of  his  frrandchil- 
dren  as  shonld  be  living  at  his  decease,  in  eqaal  portions;  and  it  was  held,  that  a 
graodchild,  bom  within  nine  months  after  the  testator's  dea^,  wag  entilled  lo  a  Bharo 
of  such  residae.     Hall  v.  Hancock,  15  Pick.  S». 

A  provision  made  for  a  child  in  ventre  la  mtrt,  which  is  afterwards  borh  before  the 
death  of  the  testator,  was  held  nottn  extend  to  an  after- bom  poalhamoas  child,  although 
the  division  of  the  proper);  was  snspended  until  (he  eldest  son  bttcame  twentv-one, 
and  the  division  was  [o  be  made  between  "all  his  children  now  bora  or  to  be  born." 
Burke  v.  Wilder,  1  M'Cord,  Ch.  .^51.  See  also  Siokler  v.  Sinkler,  2  Deiaos.  127; 
Howes  i>.  Henlnj{,  M'Clel.  &  Tounx,  29S ;  Storrs  v.  Benboir,  3  Hj.  &  Keen,  4E. 

Under  llie  Stalale  of  Diilribn lions,  poalbuinonB  children  lake  eqnall;  ai  othei 
children.  Bamett  u.  Mann,  1  Ves.  Sen.  t56;  3  Kent,  (5tb  ed.]  424.  So  in  the  ap- 
plication  of  the  strict  doctrines  of  remainden  in  the  real  law,  an  infant  en  oenlre  >a 
mere  is  decreed  to  be  in  eau,  for  the  pnrpose  of  taking  a  remainder,  or  any  other  estate, 
which  is  for  his  benefit.  4  Rent,  (5th  ed.)  249  ;  Steadfast  v.  Nicol],  3  John.  Cas.  18  ; 
Swift  ti.  Duffield,  5  Scrg.  £  R.  as  ;  Manellis  v.  Thalkimer,  2  Paige,  35.  It  has  (teen 
expressly  provided  bj  the  Kevi«cd  Statutes  of  ^^ew  Yoi^,  (vol.  I,  p.  724,  t  30,  SI,) 
that  whcio  a  fnture  estate  shall  be  limited  to  heirs,  or  issue,  or  children,  posthumous 
children  shall  be  entitled  to  take  in  the  same  manner  as  if  living  at  the  death  of  their 
parent.  This  is  regarded  as  the  universal  rate  in  the  United  States.  See  4  Eeul, 
(5th  ed.)  SBO,  412. 
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of  cbildren  bom  ;  and  that  queation  also  has  been  decided  in  the 
affirmatiTe.  (a)  The  result  then  is  to  read  the  words  "  living," 
and  "  born,"  as  BynonomooB  with  procreated;  and,  to  support  a 
nairower  signi&cation  <A  8aah  tetma,  words  pointedly  expressive 
of  an  intention  to  employ  them  in  a  special  and  leatricted  sense, 
must  be  used. 

It  should  be  observed,  that  in  Bennett  v.  Honeywood,  {b)  Lord 
Apsley  considered  that  the  adnusaion  of  children  en  ventre  waa 
congned  to  devieea  to  cbildren,  and  refosed  to  let  in  such  a  child 
under  a  deviae  to  relations.  This  declBlon  does  not  appear  to 
have  been  expressly  oveimled ;  but  it  is  conceived  that 
the  present  doctrine,  and  the  *  principle  upon  which  the  [  105  ] 
late  cases  have  prooieeded,  that  a  child  en  ventre  sa  mere 
is  for  all  purposes  a  child  in  existence,  and  even  bom,  oonelosively 
negative  any  such  distinction. 

IIL  Sometimes  Aueations  arise  on  the  construction  of  clauses 
substituting  the  children  of  legatees  who  die  before  the  period  of 
distribution  or  enjoyment.^  Most  of  these  questions  will  be  found 
in  other  parts  of  the  present  work,  especially  in  a  subsequent 
chapter,  which  treats  of  the  period  to  which  words  providing 
against  the  death  of  a  prior  devisee  or  legatee,  coupled  wittk  a 
eootiogency,  are  to  be  considered  as  refenriog.  But  there  is  one 
point  which  it  is  convenient  to  notice  in  this  place,  because  the 
cases  seem  to  establish  a  conslruction  which  is,  it  seems,  hardly 
reconcilable  with  the  principles  of  analogous  cases,  and  may 
therefore  be  treated  &s  peculiar  to  clauses  of  substitution  in  favor 
of  e&ildren.  The  point  occurs  where  children  are  substituted  for 
legatees  dying  before  a  given  period,  (osnally  the  period  of  distri- 
bution,) without  any  express  requisition  that  the  children  thus 
substituted  shall  survive  such  period.  The  question  is,  whether 
the  substituted  gift  is  by  necessary  intendment  to  be  construed 
as  applying  only  to  soch  issue  as  may  happen  to  be  living  at  snch 
period,  or  whether  the  issue  surviving  the  parents  are  absolutely 
entitled ;  in  other  words,  whether  the  gift  to  the  issue  ia  by  im- 
plication sabject  to  the  same  contingency  of  survivorship  aa  the 
gift  to  the  parents.  The  pievalent  notion^  before  adjudication 
bad  thrown  any  light  on  the  subject,  seems  to  l^ave  been,  that  in 

(a)  Trower  e.  Bnttt,  1  Sim.  ft  Stn.  181.    3«c  abo  Whitebck  v.  Beddon,  I  Bos.  ft 
PaU.943. 
(6)  Amb.  708. 


1  A  rMidntuy beqaett  lo  tbe  wordj,  Tii :  "to  mj  ux  brothen  tnd  siitera,  and  (o 
tbeir  KspectiTe  hein  ot  Ihcir  bodies,  bat  no  furUMr,  and  these  must  be  alive  at  the 
deMh  01  mj  iriTe,"  was  held  to  meno,  that  tbe  brotbera  and  siaten  were  to  laks  if 
the;  irei«  then  liviag ;  if  not,  then  that  thdr  children  were  inbsiituted  legatees,  ex- 
dndins  their  grandchildreD.  Vangbaa  b.  Didteos,  S  Dev.  &  Bat.  Eq.  S3.  See  Fritn 
V.  Lockle;,  i  Baaran,  Ch.  180 ;  S^isbnry  u.  Pett^,  3  Bare,  V.  Ch.  86. 
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such  ctises  itwas  not  allowable  to  engraft  oa  the  m£t  to  the  isBue 
an  implied  qualification,  in  order  to  assimilate  uetr  interest  to 
that  of  tbeir  parents ;  and  this  strictness  of  conettuction 
[  106  ]  was  considered  *  to  be  warranted  by  the  apparently 
analogODB  cases  establisbiog  that  accming  shares  are 
not,  by  necessary  impUoatioa,  subject  to  clauses  of  accruer 
which  the  testator  has  in  terms  applied  to  original  shares  only } 
there  being,  it  is  thought,  no  such  irresistible  inference  that  the 
testator  has  the  same  intention  in  regard  to  original  and  the 
accruing  shares,  as  to  supply  the  defect  of  expression.  That 
the  application  of  this  strict  rule  defeats  the  probable  intention, 
ia  obvious,  and  therefore  it  is  not  surprising  that  in  the  present 
instance  the  Courts  should  have  been  disposed  {express  author- 
ity not  forbidding)  to  adopt  the  more  liberal  constmotion,  by 
extending  the  qualification  affecting  the  shares  of  the  originaj 
objects  of  gift,  to  their  children ;  in  other  words,  by  requiring 
'  that  the  children  should  sdrvive  the  period*  of  distribution,  as 
expressed  witb  regard  to  their  parents,  in  whose  place  they 
stand. 

Thus  in  the  case  of  Eyre  v.  Marsden,  (a)  where  a  testator  gave 
his  real  and  personal  estate  to  trustees,  upon  trust  to  sell,  and 
oai,  of  the  income  of  his  estate  to  pay  certain  life  annuities  to 
bis  children ;  and  the  testator  then  directed  hia  trustees  to  ac- 
cumulate the  income  of  his  realty  and  personalty  for  the  benefit 
of  his  grandchildren,  and  after  the  decease  of  his  surviving 
child,  if  not  sold  before,  to  sell  and  distribute  the  proceeds 
among  his  grandchildren  who  should  be  living  at  the  time  of 
bis  (the  testator's)  decease,  in  equal  shares,  except  the  shares  of 

F.  M.,  the  son  of  a  deceased  daughter,  half  of  whose  share  in 
his  (the  testator's)  estate  and  eOects,  he  gave  to  his  brother 

G.  M. ;  and  in  case  a/ny  of  his  grandchildren  should  die  before 
his,  her,  or  their  share  or  shares  should  become  payable,  leaving' 
lawful  issue,  then  such  issue  should  be  entitled  to  the  share -tehich 
His,  her,  or  their  deceased  parent  would  be  entitled  to  if  then 

living;  but  in  case  of  the  death  of  any  of  the 
[  107  ]     *  grandchildren  without  leaving  issue  before   he,  she, 

or  they  should  become  entitled  to  receive  his,  her,  ot 
their  share  or  respective  shares,  in  manner  aforesaid ;  the  testa- 
tor then  gave  the  share  or  shares  of  such  grandchild  or  grand- 
children, among  the  surviving  grandchildren,  to  be  paid  at  the 
tame  time  and  in  the  same  manner  as  before  mentioned,  touching 
the  original  share  or  shares  of  his  said  grandchildren.  One  of 
the  questions  was,  whether  the  shares  of  grandchildren  dying 
leaving  children,  who  also  died  before  the  period  of  distribution, 
vested  in  those  deceased  children,  or  passed  over  to  the  surviv- 
ing grandchildren.     Lord  Langdale,  M.  B.,  considered  that  the 
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obildren  of  dying  grandcbildmn  were  not  entitied  to  stand  in 
the  i^BCe  of  their  parents,  unless  they  nrere  living  at  the  period 
of  oiBtribntion.  His  Lordship  said,  "  He  (the  testator)  meant 
an  aggregate  and  previooely  undivided  fond,  to  be  distributed 
and  divided  on  the  death  of  his  surviving  child.  Interests  were 
previously  vested;  bat  Qp  to  that  time,  the  vested  interests  were 
subject  to  be  divested :  and  I  think  the  plain  intention  of  the 
testator  cannot  be  carried  into  effect,  without  applying  this  prin- 
ciple  to  every  interest  which  became  vested  under  this  part  of 
the  will,  in  the  different  events  which  happened;  to  the  interests 
in  the  accrued  shares  which  became  vested  in  the  grandchildren, 
and  to  the  interests  in  the  original  or  accrued  shares,  which 
became  vested  in  the  children  of  grandchildren." 

Bnt  no  caae  appears  to  have  carried  this  principle  so  far  as 
Crowder  v.  Stone,  (a)  where,  in  the  construction  of  a  gift  to 
survives,  in  the  event  of  any  of  the  legatees  dying  without 
issue,  before  the  period  of  distribution,  Lord  Lyndhurst  con- 
sidered it  to  be  necessary  in  order  to  entitle  a  deceased  legatee 
to  retain  her  share  as  against  the  survivors,  not  only  that  she 
should  leave  issue  living  at  her  *  decease,  but  that  such 
isane  should  survive  the  period  of  distribution ;  a  con-  [  108  ] 
stniction*  which,  though  probably  effecting  the  testa- 
tot's  intention,  seemed,  in  this  case,  to  strain  his  language. 

IV.  It  often  happens  that  a  gift  to  children  describes  them  as 
consisting  of  a  speci&ed  number,  which  is  less  than  the  number 
found  to  exist  at  the  date  of  the  will.  In  such  cases  it  is  highly 
probable  that  the  testator  has  mistaken  the  actaal  number  of  the 
children ;  and  that  bis  real  intention  is,  that  all  the  children, 
whatever  may  be  their  number,  shall  be  included.  Such,  ac- 
cordingly, is  the  established  construction,  the  numerical  restiic- 
tjgn  being  wholly  disregarded.  Indeed,  unless  this  were  done, 
the  gift  must  be  ^oid  for  uncertainty,  on  account  of  the  impos- 
sibility of  distiugaishing  which  of  the  children  were  intended 
to  be  described  by  the  smaller  number  specified  by  the  testator.^ 

Thus,  in  Tompkins  v.  Tompkins,  (b)  where  a  testator,  after 
bequeathing  £30  to  his  sister,  gave  to  her  three  children  £50 

(a)  3  Rbh.  sit. 

(bi  Cit  a  Ves.  Sea.  fiU  j  S.  C.  cit.  3  Atk.  SET,  and  stated  from  iho  RegialeT'i 
BooL  19  Vgs.  las.  See  ibe  ume  prindple  applied  to  bequesta  to  BcrTnnti,  in 
Sleech  i*.  Tborington,  3  Ves.  Sen.  S6I. 

1  A  Ceitaior  devised  hi»  estate  to  his  wife  and  three  children,  if  bin  wife  gbonld  not 
be  mceintt  «t  his  deslh,  but,  if  she  should  be,  then  to  her  and  bis  four  children. 
He  lived,  had  the  foanh  child,  and  his  wifo  was  eactinle  with  the  fifth.  All  the 
dnUlren  were.allowed  equal  shares  of  the  estate.  Adams  v.  Logan,  6  Monroe,  175. 
A  devise  of  the  testator's  farm  to  his  two  nieces,  the  daughters  of  J.  V.,  and  hia 
grandton.  J.  V.  had  three  danghters,  nieces  of  the  testator.  The  three  look  two 
Utirdi  of  the  brat.    Vemon  v.  Henrj,  S  Watts,  193. 
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each;  and  tfae  legatee  bad  four:  Lord  Hardwicke  held,  that 
they  were  aU  entiued.^ 

-  So,  in  Scott  v.  Fenoolhett,  (a)  a  bequest  to  C.  of  £500,  "  and 
the  like  sum  to  each  of  his  daaghters,  if  boGi  oi  eUiieT  of  them 
ahoold  snrvive  Lady  C,"  was  held  to  belong  to  (Aree  daughtos 
who  were  living  when  the  will  was  made.  It  waa  contended,  in 
this  case,  that  the  bequest  waa  intended  for  two  daugh- 
1 109  ]  ters  who  resided  very  *  near  the  testator,  the  third  living 
at  a  great  distance  from  him  ;  but  as  the  point  had  not 
previously  been  raised  in  the  cause,  and  it  appeared  that  the  tes- 
tator knew  the  last-mentioned  daughter,  Lcvd  Thnrlow  refused 
ao  inq\]iry. 

Again,  in  Stebbings.  Walkey,  (6)  where  a  testator  bequeathed 
certain  stock  onto  "  the  two  daughters  of  T.  in  equal  sharea," 
daring  their  lives;  and,  if  exther  of  them  should  die,  then  to 
pay  the  whole  to  the  survivor  during  her  life,  and  in  case  hotik 
ahould  depart  this  life,  then  the  whole  to  fall  into  the  residue. 
T.  had  (Aree  daughtera,  all  of  whom  were  held  to  be  entitled  ; 
the  M.  R.,  Sir  Lloyd  Kenyon,  declaring,  that  he  yielded  to  the 
auth(»ity  of  the  cases,  and  not  to  the  reason  of  them. 

So,  in  Garvey  v.  Hibbert,  (c)  Sir  W.  Grant,  on  the  authority 
of  the  laat  eaae,  held  fow  chUdren  to  be  entitled  under  a  beqnest 
"to  the  three  children  of  D."  of  X600  each.  In  thia  case,  a 
question  arose,  whether,  in  the  adoption  of  this  conatruction,  the 
aggregate  amount  of  the  three  legaciea  waa  to  be  divided  among 
the  four,  or  each  of  the  four  was  to  take  a  legacy  of  the  same 
amount  as  was  given  to  each  of  the  three  :  the  counsel  for  the 
legatees  contended  only  for  the  former ;  but  the  M.  R.,  on  the 
authority  of  Tomkins  v.  Tomkins,  (if)  adopted  the  latter  con> 
atruction. 

Again,  in  Berkeley  v.  Polling,  (e)  where  a  testator  directed  hie 
property  to  be  divided  into  eight  equal  shares,  and  then  [wooeed^ 
to  dispose  of  them  among  the  children  of  K.  and  6,  giving  to 
some  two,  and  to  others  one,  but  enumerating  seven  only;  Lord 
GiiTord,  M.  R.,  considering  that  this  was  evidently  a  mistake, 
held,  that  the  property  should  be  divided  into  seven  shares. 

In  cases  the  converse  of  the  preceding,  *.  «.  where  the  namber 

of  children  mentioned  in  the  will  exceeds  the  actual 

[  110]      number,  *of  course  there  ia  no  hesitation  in  holding 

(a)  1  Cox,  79 ;  S.  C.  rit.  S  B.  C.  C  86,  [tee  PeiUiu't  ed.  S9,  S6,  notes,]  where  it 
is  en-aneonal;  acaisd  to  be  b  bcqneac  to  tsio  daogllMn. 

(b)  1  B.  C.  C.  SB,  (Perkiiu's  od.]  notei. 

jc)  19  Vei.  135  [sM  SomiMr'i  ed.  DOte  (a)] ;  1  Boper,  Legadet,  bj  Wliite,  c  S, 
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all  the  cbildren .  to  be  entitled ;  and,  in  a  recent  case,  (a)  a 
trast  for  the  five  daughters  of  the  testator's  niece,  E.,  was  held 
to  apply  to  a  daughter  of  E.,  (and  who  was  the  only  daughter 
at  the  date  of  the  will,)  and  not  to  eone,  of  whom  there  were 
five  at  the  date  of  the  will ;  it  being  considered,  it  should  seem, 
that  the  mere  correspondence  of  number  was  not  suilicient  to 
indicate  that  the  word  "  daagbters  "  was  written  by  mistake  for 
torn. 

The  case  of  Harrison  v.  Harrison  {b)  presents  an  example  of 
both  the  preceding  rules ;  the  bequest  being  to  "  the  two  sons 
and  the  daughter  of  T.  L^  £>50  each."  There  were  one  sod 
and  five  daughters  living  at  the  date  of  the  will,  all  of  whom 
were  held  to  be  entitled. 

Of  course,  if  the  number  mentioned  by  the  testator  agree  with 
the  number  existing  at  the  date  of  the  will,  there  is  no  gronnd 
for  extending  the  gift  to  after-born  chihiren.  (c) 

On  the  same  principle  as  that  which  governed  the  preceding 
cases,  it  has  been  decided,  that  where  {d)  a  testator  bequeathed 
the  residue  of  his  personal  estate  to  be  divided  equally  among 
his  seven  children,  A,  B,  C,  D,  E,  and  F,  (naming  only  six,)  and 
it  turned  out  that  he  had  eight  children  when  he  made  his  will, 
but  &om  other  parts  of  his  will  it  appeared  that  the  testator  con- 
sidered one  of  his  children  as  foUy  provided  for ;  the  seven  other 
children  were  -entitled. 

In  West  V.  Lord  Fhmate  of  Ireland,  (e)  a  testator  desired  that 
his  executor  would  at  his  (the  executor's)  decease  be- 
queath* 1000  guineas  to  Lord  C.  "  for  the  use  of  his  [  111  ] 
seventh  or  youngest  child,  in  case  he  should  not  have  a 
seventh  child  liviag."  At  the  testator's  death,  Lord  C  had  six 
cbildren  living,  and  at  the  death  of  the  executor,  ten.  The 
executor  bequeathed  the  money  in  the  words  of  the  original  will, 
and  Ixnd  Tburlow  held,  that  the  yoangest  child  at  his  death  waa 
entitled.  (/) 

V.  Where  a  gift  is  to  the  children  of  several  persons,  whether 
it  be  to  the  children  of  A  and  B  (jr)  or  to  the  children  of  A  and 
the  children  of  B,  (A)  they  take  p^  capita,  not  per  stirpes.' 

(a)  Lord  Seliej  d.  Lord  I^e,  I  B«tma,  151. 
•  (A)  1  Rau.&MrLTI. 

(e)  Sherer  d.  Bishop,  4  B.  C.  C-  55 

{d)  Hamphrcfa  v.  HnmphraTs,  S  Cox,  184.  Sm  also  Oarth  v.  MsTrick,  I  B.  C. 
C.  30. 

(e)  3  Cox,  358;  S.  C.  3  B.  C.  C.  148. 

{/i  Bat  did  not  the  lansuags  of  the  beqn^Bt  ii 
to  becomG  entiilvd  in  caie  tbere  wu  no  leveatk  chi 
object  ? 

(s)  Wold  V.  Bnidbarv,  3  Vera.  TOS ;  Lu^or  v.  Hannar,  1  Cox,  250. 

{h}  Lady  Lincoln  «.  PelJwm,  10  Ves  166.  8co  also  BurneB  v.  Patch,  8  Tee.  604  ; 
Walker  v.  Moore,  1  B«ar.  607. 

I  Ex  parte  Lcith,  I  Hill,  Ch.  153.    Whore  a  deriss  i«   to  children  and  grand- 
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Tbe  same  rale  applies,  where  a  devise  or  bequest  is  made  to  a 
person  described  as  staoding  in  a  certain  relatioa  to  the  testator, 
and  the  children  of  another  person  standing  in  the  same  relation, 
aa  to  "  my  brother  A  and  the  children  of  my  brother  B ; "  (a)  in 
which  case  A  takes  only  a  share  eqaal  to  that  of  one  of  tbe  chil- 
dren of  B,  though  it  may  be  conjectored  that  the  testator  had  a 
.distribution  according  to  the  statute  in  his  case.  And  of  course 
it  is  immaterial  that  the  objects  of  gift  are  ihe  testator's  own 
children  and  grandchildren;  as  where  {b)  a  legacy  was  be- 
queathed "  equally  between  my  son  David  and  tile  children  of 
my  8on  Robert." 

But  this  mode  of  construction  will  yield  to  a  very  faint  glimpse 

of  a  different  intention  in  the  context     Thui  the  mere 

[  112  ]     fact,  that  the  annual  income,  until  tbe  distribution  *  of 

the  capital,  is  applicable,  per  atirpes,  has  been  held  to 

constitute  a  sumcient  ground  for  presuming  that  a  like  principle 

was  to  govern  the  gift  of  the  capital,  (c) 

Where  (d)  a  testator  bequeathed  "  hia  fortune  "  to  be  equally 
divided  between  any  second  or  younger  sons  of  his  brother  J.  and 
bis  sister  S. ;  and  in  case  his  said  brother  and  sister  should  not 
leave  any  second  or  younger  son,  the  testator  gave  and  be- 
queathed his  said  fortune  to  his  said  brother  and  sister ;  it  was 
held,  that  there  being  no  son  of  J.,  aud  but  one  younger  son  of 
8.,  such  younger  son  took  the  whole. 

Here  it  may  be  observed,  that  where  the  gift  is  to  A  and  B's 
children,  or  to  "  my  brother  and  sister's  children,"  (the  posses- 
sive case  being  confined  to  B  and  tbe  sister,)  it  is  read  as  a  ^Ift 
to  A  and  the  children  of  B,  or  to  tbe  brother  and  the  children 

(a)  Blackler  v.  Webb,  2  P.W.  388. 
(ii)  WilliamaD.  Y»M«,  I  C.  P.  Coep.  177. 
IcJ  BreU  D.  UonoD,  RolU,  Jaly  20,  1841,  Bep.  4  Jar.  696. 

(rf)  Wicker  v.  Mitford,  3  B.  P.  C.  (Toml.  ed.)  442,  And  em  Malcom  v.  Mntin, 
3  B.  C.  C.  50. 


children,  or  to  brothers  and  sisters,  and  nephews  nnd  niecps.  to  be  equally  divided 
between  them,  and  Che  deTigees  are  ndividnallj  natned,  ibej  tnke  per  capita  and 
not  per  atirpei.  Kean  i>.  Bo«,  3  Harr.  103  ;  ShuU  v.  Johnsoo,  3  Jonet  Eq.  (N.  C.) 
303.  See  Brewer  c.  Opje,  1  Call,  £12.  But  in  a  caie  when  the  icalalor  devised  the 
residue  of  his  estate  as  follows,  "  to  be  equally  dirided  between  (he  children  oT  my 
«i<ler  B  and  iheir  heira  forever,  and  the  children  of  mj  iisler  C  and  tb«ir  bein  for 
ever,"  and  C  survived 'the  testator,  B  being  dead,  the  latier  having  seven  children 
and  the  Tortncr  four,  it  was  held,  that  the  residue  of  the  estate  should  be  divided  into 
two  equal  portions,  between  tbe  children  of  B  and  C.  Alder  d,  B«all,  II  Gill  A 
John.  133.  See  Bool  v.  Mix,  17  Wendell,  119;  Walker  ■>.  Oriffin,  11  Wheat.  37S; 
Boone  v.  Counter,  1  Halst.  III.  So  wheie  the  devise  w»i  of  property  to  be  diTided 
as  follows :  "  between  the  children  of  my  brother  J.  deccssed,  and  the  children  or  heirs 
of  my  sister  C.  deceased,  and  mj  brother  Jacob,  or  his  heirs  or  legal  representatives," 
it  wa«  held,  thai  the  children  described  look  per  itirpa  nnd  not  per  capita.  Tissel's 
Appeal,  37  Fenn.  State  R.  35.  So  a  bequest  of  a  certain  fund  "  to  the  bodily  heirs  (if 
my  throe  daughters  B.,  C,  and  K."  passes  tbe  (und  to  be  shared  ptr  ilirpct  and  not 
ptreafHa.    Lowe  if.  Qartsr,  S  Jones  Eq.  (N.  C.)377. 
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of  the  sister,  (a)  as  it  strictly  and  properly  importa,  and  not  to 
the  respective  children  of  both,  as  the  expression  is  sometimes 
inaccurately  used  to  signify. 

So  a  bequest  of  a  residue  to  be  divided  among  "  the  chil- 
dren of  my  late  cousin  A,  and  my  consin  B,  and  their  lawful 
representatives,"  has  been  held  to  apply  to  B,  not  to  his  chil- 
dren. (^) 

VI.    Another  snbject  of  inquky  is,  whether  a  gift  over,  in 
case  of  a  prior  devisee  or  legatee  dying  without  chil- 
dren,  (c)  *  means  without  hcanng  had  or  without  leav-      [  113  ] 
mg"  a  child. 

In  Hughes  v.  Sayer,  (dj  a  testator  bequeathed  personally  to  A 
aod  B,  and  np<Hi  either  of  them  dying  without  children,  then  to 
the  survivor ;  and  if  both  should  die  without  children,  then  over ; 
and  it  was  held  to  mean  children  living  at  the  death.  The  great 
question  in  this  case  was,  whether  the  word  "  children  "  was 
not  used  as  synonymous  with  issue  (e)  indefinitely,  in  which  case 
the  bequest  over  would  have  been  void ;  and  the  M.  R.  seems 
to  have  thought,  that  whether  it  meant  isme  or  children,  it  re- 
ferred to  the  period  of  the  death.  (/) 

So,  in  the  case  of  ThicknesBse  ti.  Liege,  (g)  where  a  testator 
devised  the  residue  of  bis  estate  in  trust  for  bis  daughter  for  life, 
and  after  her  decease  among  hei  issue,  the  division  to  be  when 
the  youngest  should  attain  twenty-one ;  and  if  any  of  them 
should  be  then  dead,  leaving  lawful  issue,  the  guardian  of  such 
issue  to  t&ke  bis  or  her  share.  But  if  his  daughter  happened  to 
die  mthout  ant/  dtiid,  or  the  youngest  of  them  should  not  arrive 
to  twenty'one,  and  none  of  them  should  have  left  issue,  then 
over.  The  testator's  daughter  at  the  time  of  his  death  had  one 
child,  who  had  four  children,  but  they,  as  well  as  their  mother, 
all  died  in  the  lifetime  of  the  daughter,  so  that  she  died  without 
leaving  issue  at  her  death  ;  and  it  was  held,  that  the  devise  over 
took  effect. 

But  the  words  vnthtmt  havuig  children  are  conatrued  to  mean, 
as  they  obviously  import,  without  having  had  a  child. 

Thus,  in  the   case    of  Weakley    d.   Knight    v.   Bugg,  (h) 


(ft)  See  Doe  d.  Havler  o.  JoinTille,  3  Eut,  173.'  IT,  however,  A  and  B  were  hai 
band  and  wife,  (lu  if  the  beqneat  were  to  John  and  Han  Thorou's  children,)  m 
donbt  the  coiubnelkin  wouid  be  differeol;  it  waald  be  held  to  applj  to  (be  childrei 


of  both. 

!b)  Lngar  d.  Hansar,  1  Cox.  2S0. 
e)  Of  coone  liiia  qaeitioD  maf  ariie  wtiere  the  penoD,  whose  lune  ia   referred 
to,  is  tiot  tbo  prior  legatee,  but  it  bappei^  rarcl;  to  have  preasnted  itielf  ia  each  a 

Wj'l  P.  W.  534. 

(e)  As  to  which  see  Doe  d.  Smith  o.  Webber,  I  B.  &  Aid.  713,  and  ante,  33, 

ij)  Bat  Me  MaiHj  d.  Hadion,  S  Uer.  ]8S. 
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[  114  ]      where  *  leasehold  property  waa  bequeathed  to  A,  **  and 
in  case  she  die  without  haviitg  children,"  over :  it  was 
held,  that  the  legatee's  interest  became  indefeasible  on  the  birth 
of  a  child. 

In  Wall  V.  Tomlinson,  {a)  a  residue,  which  was  given  to  A 
"  in  case  she  should  hare  legitimate  children,  in  failure  of  which," 
over,  waa  held  to  belong  absolutely  to  A  on  the  birth  of  a  child, 
who  died  before  the  parent.  "  Failure  "  here  evidently  referred 
not  to  the  child,  but  to  the  event  of  "  having  children." 

The  word  leaving  obviously  polnte  at  the  period  of  death. 
Thus  a  gift  to  such  children,  or  issrie,  as  a  person  may  leave,  a 
held  to  refer  to  the  children  or  issue  who  shall  survive  him,  in 
exclusion  of  such  obiecta  as  may  die  in  his  lifetime ;  and  this 
construction  was  applied  in  a  recent  case  (b)  to  a  gift  to  the  law- 
ful issue  of  A  and  B  and  of  such  of  them  as  should  leave  issue, 
the  latter  words  being  considered  as  explaining,  that  the  word 
"  issue,"  in  the  first  part  of  the  sentence,  meant  those  who  were 
left  by  the  parent ;  the  consequence  of  Y^icb  was,  that  the  chil- 
dren, who  did  not  survive  the  parent,  were  not  entitled  to  parti- 
cipate with  those  who  did. 

Although,  as  we  have  seen,  the  word  "  leaving"  prima  fade 
points  to  the  period  of  death,  yet  this  term,  like  all  others, 
may  receive  a  different  interpretation  by  force  of  an  explanatory 
context.  Where  a  gift  over  is  to  take  effect  in  case  of  a  prior 
legatee  for  life,  whose  children  are  made  objects  of  gift,  dying 
without  leaving  children,  it  is  sometimes  constraed  as  meaning, 
in  default  of  objects  of  the  prior  gift,  even  though  such  gift 
should  not  have  beea  confined  to  children  living  at  the  death  of 

the  parent 
[  115  ]  '  Where  the  gift  over  is  in  the  event  of  two  persons, 

husband  and  wife,  not  leaving  children,  the  question 
arises,  whether  the  words  are  to  be  construed,  in  case  both  shall 
die  without  leaving  a  child  living  at  the  death  of  either,  or  in  case 
both  shall  die  without  leaving  a  child,  who  shall  survive  both. 

As  in  the  case  of  Doe  d.  Nesmyth  v.  Knowls,  (c)  where,  the 
devise  was  to  William  Smyth  and  Mary  bis  wife,  and  the  sarvivor 
of  them,  during  their  lives,  then  to  Mary  their  daughter,  or,  if 
more  children  by  Mary,  equal  between  them ;  and,  in  case  they 
leave  no  children,  to  their  heirs  and  assigns  forever ;  it  was  held, 
that  the  fee  simple  became  vested  under  the  last  devise,  when 
the  survivor  of  William  and  Mary  (namely,  William)  died,  leav- 
ing no  children  of  their  marriage  surviving  him,  though  a  child 
was  living  at  the  death  of  Mary,  Mr.  Justice  Bayley  observing — 
"  they  cannot  be  said  to  leave  no  children  till  both  are  gone." 

If  the  seveiaL  persons  oo  whose  decease,  without  children,  the 

la)  16  Yu.  413. 

m  Crosi  V.  Cross,  I  Sim.  SOI. 

(c)  1  Bam.  &  Adol.  814. 
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gift  ova  IB  to  take  effect  be  not  huBband  sad  wifie^-  the  obvioua 
coDsfanootion  is  to  read  the  words  as  signifying,  ^  in  case  each  or 
evevy  snch  poson  ^lall  die  without  leaTing  a  child  living  at  his 
or  her  own  respective  decease,"  supposing,  of  course,  that  the 
testator  is  not  contemplatiRg  a  marriage  between  these  persons, 
and  their  having  children,  the  oSapnog  of  snch  marriage ;  a 
question  which  can  otaly  arise  when  the  persons  are  of  difierent 
Bexes,  and  not  related  within  the  prohibited  degrees  of  consan- 
gninity ;  for  the  law  will  not  preeume  that  a  marriage  betwe^ 
snch  peiBons,  i.  e.  an  illegal  mandagc,  was  in  the  testator's  con- 
temptetion. 

VIL  We  are  now  to  consider  the  eonstmction  of  gyfU  to 
younger  children,  the  peculiarity  of  which  consists  in  this,  that 
ax  the  term  younger  children  genoally  comprehends  the  l^anches 
not  provided  for  of  a  family,  (younger  sons  being  excluded  by 
the  law  of  primogeniture  from  taking  by  descent,)  the  supposi- 
tion that  these  are  the  objects  in  the  testator's  contemplatioa  so 
&r  prevails,  and  controls  the  literal  import  of  the  language  of 
the  gift,  that  it  has  been  held  to  apply  to  children  who  do  not 
take  the  family  estate,  vjhether  yomiffer  or  not,  (a)  to  the  exclu- 
sion of  a  child  taking  the  estate,  whether  elder  or  not.  (A)  Thus 
the  eldest  daughter,  or  the  ddest  son  being  unprovided  for,  has 
frequently  been  held  to  be  entitled  under  the  description  of  a 
yonnger  child. 

As  where  a  parent,  having  a  power  to  dispose  of  the  inheri- 
tance to  one  or  more  of  his  children,  subject  to  a  term  of  years 
for  raising  portions  for  ^>utiger  children,  appoints  the  estate  to 
a  younger  son,  the  elder  will  be  entitled  to  a  portion  under  the 
trusts  of  the  term ;  (c)  and,  by  parity  of  reason,  the  appointee 
of  the  estate,  though  a  younger  son,  will  be  excluded.  But  it 
should  be  observed,  that  where  the  portions  are  to  be  raised  for 
children  generally,  the  child  taking  the  estate  is  allowed  to  par- 
ticipate, (d) 

■    The  rule  under  consideration,  however,  apf^^s  only  to  gifts  by 
parents  or  persons  standing  in  loco  parentis,  and  not  to 
dispositions  by  strangers,  in  which  the  words  '  yammer     \  117  | 
children  receive  their  ordinary  literal  interpretation,  (e) 
Nor  ie  there  any  instance  of  its  having  been  applied  to  a  devise 
of  lamds  without  some  indication  in  the  context  (/)  of  an  inten- 


[<)  SCO  Lord  Tejnham  d.  Webb,  2  Vol.  Ijetf:  197 ;  Ha)I  v.  B«w«r,  Amb.  303 
Lwlj  Lincola  d.  PeihRin,  10  Ves.  ISt. 
{/)  See  Heaoage  n.  Hanlock,  3  AEk.  4S6. 

VOL.  II.  8 
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tion,  on  the  part  of  the  testator,  to  use  the  t«in  gottnger  children 
as  contradistinguished  from  an  elder  or  provided-for  son.  (a) 
Therefore  it  is  conceived,  that,  If  real  estate  were  devised  simply 
to  the  younger  children  of  A,  the  devise  would  apply  to  such 
children  as  would  be  entitled  under  a  devise  to  children  generally, 
with  the  exception  of  the  child  (whether  a  son  or  daughtei) 
being  the  eldest  at  the  time  of  the  vesting.  It  may  be  observed, 
that  a  bequest  to  "  the  youngest  child  of"  A  has  been  held  to 
apply  to  an  only  child,  (b) 

Another  question,  which  has  been  much  agitated,  in  construing 
gifts  to  younger  children,  respects  the  period  at  which  the  objects 
are  to  be  ascertained. 

It  is  clear  that  an  immediate  devise  or  bequest  to  younger 
children  applies  to  those  who  answer  the  description  at  the 
death  of  the  testator,  there  being  no  other  period  to  which  the 
words  can  be  refened.  (c) 

It  might  seem,  too,  not  to  admit  of  doubt  upon  principle,  that 
where  a  gift  is  made  to  a  person  for  life,  and  after  his  decease 
to  the  younger  children  of  B,  it  vests  at  the  death  of  the  testa- 
tor in  those  who  then  sustain  this  character ;  subject  to  be 
divested  pro  tanto  in  favor  of  future  objects  coming  in  esse 
during  the  life  of  A. 

In  the  case  of  Lady  Lincoln  v.  Pelham,  (d)  the  be- 
1 118  ]  quest  *  was  to  A  for  life,  and  after  her  death,  to  her 
children;  and,  in  case  she  should  have  none,  or  they 
should  all  die  under  twenty-one,  then  to  the  younger  children  of 
B;  and  A  having  no  child,  the  younger  children  of  B  at  the 
death  of  the  testator,  were  held  entitled  to  a  vested  interest. 
Lord  Eldon,  however,  seems  to  have  thought  that  this  construc- 
tion was  aided  by  the  terms  of  another  bequest ;  and  bis  lord- 
ship laid  some  stzess  on  the  circumstance,  that  the  bequest  did 
not  proceed  from  a  parent,  or  a  person  standing  in  loco  parentis. 

In  regard  to  parental  provisions  of  this  nature,  certainly  a 
pecuUanty  of  construction  seems  to  have  obtained,  the  leading 
authority  for  which  is  Chadwick  v.  Doleman,  (e)  where  a  father, 
having  a  power  to  appoint  portions  among  his  younger  children, 
to  be  raised  within  six  months  after  his  death,  by  deed  appointed 
£3600,  part  of  the  entire  sum,  to  hta  son  T.,  describing  him  as 
bis  second  son.  No  power  of  revocation  was  reserved.  T. 
afterwards  became  an  elder  son,  whereupon  the  father  made  a 
new  appointment  in  favor  of  another  son ;  and  the  Lord  Keeper 
held,  that  the  second  waa  valid,  the  first  appointment  being 

(a)  HrU  v.  Laekap,  4  Sim.  5,  seemB  to  be  a  case  of  tbii  kind. 
\b)  Emei?  v.  England,  3  Tea.  332. 

(c)  Coleman  v.  SejmoQr,  1  Vci.  Sen.  209. 

(d)  10  Ves.  166. 

(e)  S  Vern.  SSS.  See  also  Loder  t>.  Loder,  S  Yes.  Sen.  &31 ;  Broadmead  v.  Wood, 
1  B.  C.  C.  TT ;  Savage  v.  Canoll,  I  Ball  £  Beattjr,  265. 
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made  apon  the  taut  or  implied  condition  of  the  appointee  not 
becoming  an  elder  eon  before  the  time  of  payment. 

It  should  aeem,  then,  that  a  gift  by  a  father  or  a  person  assum- 
ing the  parental  office,  in  favor  of  yoanger  children,  is,  without 
any  aid  from  the  context,  to  be  construed  as  applying  to  the 
persona  who  shall  answer  the  description  at  the  time  when  the 
portions  become  payable.  The  object  of  thas  keeping  open  the 
Testing  during  the  enspense  of  payment,  probably  is  to 
prevent '  a  child  from  taking  a  portion  as  younger  child,  [  119  ] 
who  has  become,  in  event,  an  elder  child,  (a)  and  also, 
perhaps  to  prevent  the  inheritance  (which  is  often  charged  with 
portions  to  younger  children]  from  being  burdened  with  the 
payment  of  portions  which  are  not  eventually  wanted.  Shut* 
ting  oat  of  view  these  particular  bases  of  parental  provisions, 
(the  propriety  of  which  it  is  too  lat«  to  qaeatioa,)  and  applying 
to  bequests  to  yoanger  children  the  principles  established  by  the 
cases  respecting  gifts  to  children  in  general,  it  would  seem,'  that, 
in  every  case  of  a  future  gift  to  younger  children,  whether  vested 
ot  contingent,  provided  it«  contingent  quality  did  not  arise  from 
its  beingumited  in  terms  to  the  persons  who  should  be  younger 
children  at  the  time  of  distribution,  or  hny  other  period,  the  gift 
would  take  effect  in  favor  of  those  who  sustained  the  character 
at  the  death  of  the  testator,  and  who  subsequently  came  into 
existence  before  the  contingency  happened,  as  in  the  case  of  ■ 
gifts  to  children  generally ;  and,  consequently,  that  a  child  in 
whom  a  share  vested  at  the  death  of  the  testator,  would 
not  be  excluded  *  by  his  or  her  becoming  an  elder  -be-  [  ll30  ] 
fore  the  period  of  distribution.  With  this  conclusion, 
however,  it  is  not  easy  to  reconcile  the  two  following  cases. 

Thus,  in  Hall  v.  liewer,  (ft)  A.  having  devised  lands  to  trus- 
tees, to  raise  X6000,  afterwards  wrote  a  letter  (which  was 
proved  as  a  codicil)  to  J.,  one  of  his  trustees,  which  contained 
the  following  passage  :  "  I  have  given  you  and  .W.  a  power  to 
mortgage  for  payment  of  ^£6000,  and  I  beg  that  that  sum  may 
he  lent  to  W.,  and  that  yon  will  take  such  securities  from  him  as 

(a)  Under  tbis  rale,  howerer,  «  jonn^^r  child  might  happen  to  tote  his  portion 
bj  becomiDt!  an  elder  child,  wiihont  ocqniriDg  the  bmil;  eiiate.  For  iD3tanc«, 
uppoae  Ittnda  to  b«  deriwd  lo  A  for  lif^,  wilb  remainder  to  hii  first  and  other  soni 
in  tsU  nutla,  cturgcd  with  porEioas  to  his  y oan^r  childitn,  pajable  at  the  decease  of 
A.  A  hM  thTee  sons,  the  eldest  of  whOTD  dies  id  the  lifetime  of  A  leaving  iesue 
male ;  the  second  ion  having,  bj  the  decease  orhii  elder  brother,  becomo  in  event  the 
eldest  son,  would  lose  his  portion  M  joangei  ion,  tbongh  the  estate  had  devolved  to 
the  Usae  of  his  elder  brother  ;  probablv,  however,  it  would  be  held,  that,  onder  such 
drcniD stances,  the  second  son  was  not  toch  an  elder  ion  as  'the  rule  contemplated, 
namely,  the  elder  son  laJangtht  ttkUe.  From  some  remarks  of  Sir  Thomas  Plumer, 
in  the  case  of  Matthews  v.  Pan!,  it  is  to  be  inferred,  that  his  Honor  did  not  consider 
Itmt  (he  eoDstrnctioa  contd  be  carried  to  this  extent ;  but  in  this  and  some  other  pans 
of  hit  judgment,  the  line  is  not  very  distinctly  drawn  between  parental  provisions  and 
dispoMtioEU  by  a  stranger  in  favor  of  roun^r  children.    It  is  to  the  fornier  only  that 
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he  can  fp.ve,  to  indemnify  you  and  your  children  from  payment 
of  it ;  and,  in  case  of  yonr  death  without  children,  I  desire  it 
may  be  secwred  to  the  goutiger  children  of  W,"  Lord  Haid-' 
wieke  held,  that  the  J66000  did  not  vest  tintil  the  death  of  J^ 
and  then  in  such  persons  as  were  at  that  time  yonnger  cfail- 
dren  of  W^  and,  coneeqaently,  that  a  yonnger  child  who  became 
an  elder  during  the  life  of  J.  was  excluded.  The  grounds  of 
this  decision  are  wholly  unexplained,  euid  are  not  apparent. 

In  Ellison  «.  Airey,  (a)  j£300  was  beqneatlied  to  E.,  to  be 
paid  at  her  age  of  twenty-one  or  maniage,  and  interest  in  the 
mean  time  for  her  maintenance  and  education ;  but  if  she  died 
before  twenty-one  or  marriage,  then  to  the  yomffer  chiidren  of 
testatrhfs  nephew  P.,  equEuly  to  be  divided  to  or  among 
them,  the  eldest  son  being  excluded  &om  any  part  ^exeta. 
Lord  Hardwicke  was  of  opinion,  that  it  meant  snch  as 
~[  121  ]  should  be  younger  *  children  at  ihe  death  of  E.  before 
twenty-one  or  maniage,  the  legacy  betng  contiii^eiU 
until  that  period. 

But  as  the  fact  of  their  being  yonnger  children  at  tiie  period 
of  distribution  was  no  part  of  their  qualification,  could  it  prop- 
erly form  a  ground  for  varying  the  construction  ?  In  the  case 
of  a  devise  to  A  in  fee,  and  S  he  die  under  twenty-one  to  B, 
it  has  long  been  established  that  B  taJces  an  executory  interest, 
transmissible  to  his  representatives,  (b)  and  it  cannot  be  material 
whether  the  executory  devise  is  in  favor  of  a  person  nominatim, 
or  as  the  member  of  a  class  upon  whom  the  interest  has  de- 
volved at  the  death  of  the  testator,  or  at  any  subsequent  period 
before  the  happening  of  the  contingency,  (c) 

It  does  not  appear  that  either  of  the  preceding  cases  involved 
the  application  of  the  peculiar  ride  respecting  parental  provis- 
ions, or  that  Lord  Hardwicke  so  regarded  them ;  nor  is  it  even 
clear  that  his  Lordship  considered  the  construction  excluBivdy 
applicable  to  gifts  to  yonnger  diildren  ;  for  it  will  be  remem- 
bered, that  in  the  case  of  Pyot  v.  Pyot,  (d)  the  same  eminent 
Judge  laid  down  the  rule  generally,  that  an  executory  or  contin- 
gent gift  to  persons  by  a  certain  description,  applied  to  such  of 
tiiem  only  as  answered  the  description  at  the  happening  of  the 
contingency.  If  there  is  any  such  role,  of  course  tiie  cases  under 
consideration  do  not  exist  as  a  distinct  class.  We  are  too  much 
in  the  dark  as  to  the  ground  of  decision  in  Hall  v.  Hewer,  and 
Ellison  V.  Airey,  to  found  any  general  conclosion  upon  those 

{a)  1  Vm.  8«n.  111.  This  case  baa  been  freqaentlj  cited  in  lira  present  chiller 
*»  an  itnthority  Tor  admitting  rliildren  bom  before  the  time  of  disiributtoa.  Ai 
snch,  it  is  anqaenlionable,  and  hoa  almiya  been  regarded  aa  ■  leading  caae  ;  but  tbia 
ia  finite  distincl  from  tbe  point  naw  nnder  conaidentioii. 

m  GoodtiUa  v.  Wood,  Willei,  211. 

(c)  Aa  to  the  general  distinctions  between  gifta  to  claaaaa  and  indiTidnali,  we 
ante.  vol.  1,  p.  393. 

(d)  Ante,  6S. 
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cases,  nor,  on  the  other  hand,  ia  it  safe  wholly  to  disregard 
tbem. 

It  ia  dear,  however,  that  an  express  exclusion  of  the  son  who 
shall  be  elder  at  the  time  of  death  of  the  tenant  for  life, 
will  *  have  the  effect  in  like  manner  of  restrictiDg  a      [  122  ] 
gift  to  younger  children  to  such  as  shall  then  sueUtin 
the  character,  (a) 

And  the  same  conatmction  was  given  to  the  expression  "  an 
eldest  son,"  in  the  case  of  Matthewa  v.  Paul,  (b)  which  deservea 
some  consideration.'  A  testatrix  gave  to  tniatees  certain  hank 
stock,  upon  trust  to  pay  the  dividenda  to  her  daughter  M.  for  life, 
and,  after  her  deceaae,  to  P.  her  hnaband,  for  hia  life,  and,  after 
his  decease,  upon  trust  to  transfer  the  said  stock  unto  all  the 
children  of  M.,  if  more  than  one,  (^except  an  eldest  soni)  share 
and  share  alike,  the  lame  to  be  vested  interests,  and  transferable 
at  their,  his,  or  her,  ages  or  age  of  twenty-one  years,  and  in  the 
mean  time  to  invest  their  respective  shares  of  the  dividends  for 
such  children's  future  bene&t ;  and,  in  case  any  such  children  or 
child  should  die  under  the  said  age,  leaving  any  children  or 
child,  then  the  share  of  every  snch  child  to  go  among  their,  his, 
or  her  children ;  otherwise  to  go  to  the  snrvivors  or  survivor,  and 
to  be  transferable  in  like  manner  as  their  original  share ;  and,  in 
case  M.  should  leave  no  children  or  child  at  her  decease,  or,  leav- 
ing such,  they  should  all  die  under  the  age  of  twenty-one  years 
without  children  as  aforesaid,  then  over.  The  testatrix  then 
gave  certain  terminable  imperial  annuities  and  other  stock  to 
tJie  same  trustees,  in  trust  to  receive  the  dividends,  and  invest 
the  aame  in  government  stock)  to  accumulate  until  the  expira- 
tion of  the  imperial  annuitiea,  and  therenpon  to  transfer  all  such 
stocks,  as  well  original  as  accumulated,  unto  and  among  all  and 
every  the  children  ofher  said  daughter,  if  more  than  one, 
(except  an  eldest  son,")  equally  share  and  share  *  alike ;  1 123  ] 
and  if  but  one,  then  the  whole  to  such  one,  or  only 
child,  the  same  to  be  vested  interests,  and  transferable,  at  such 
times  and  in  such  manner  as  the  bank  stock  thereinbefore  given. 
One  of  the  yonnger  children  became  an  elder  between  the  peri* 
ods  of  the  death  of  the  testatrix  and  the  expiration  of  the 
imperial  annuities,  but  before  any  younger  child  had  attained 
twenty-one,  which  raised  the  question  as  to  the  point  of  time  to 
which  the  exception  of  an  elder  son  w^a  referable.  Sir  T. 
Plomer,  M.  B.,  held,  first,  that  the  shares  vested  when  one  of  the 

(a)  BUUngtlejr  v.  Willi,  S  Atk.  S19.  (b)  8  Swanit.  3)8. 


Ibem,  and  mfler  tbe  death  of  ooe  of  them,  nutke*  »  codidi  contmnns 

M  Dot  altered  b;  Am  oodicil,  and  takes  no  notice  of  tha  lagacie*.     LIjAu,  uic  lou  uut- 

eU  children  linng  at  Iba  tMtaior'B  death  shonld  t*ke  the  legaciej.    Milea  v.  Bofdeo, 
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younger  children  attained  twenty-one,  and  not  before.  With 
respect  to  the  period  at  which  the  phrase  "  an  eldest  son  "  vns 
to  be  applied,  he  considered  that  three  different  times  might  be 
proposed ;  the  date  of  the  will,  the  death  of  the  testatrix,  and 
the  time  when  the  fund  was  directed  to  be  distribated.  After 
showing  that  neither  the  first  nor  the  second  contd  be  intended, 
be  came  to  the  conclusion,  that,  in  all  cases  of  legacies,  payable 
to  a  class  of  persons  at  a  future  period,  the  conetant  rule  has 
been,  that  all  persons  coming  in  esse,  and  answering  the  des<3ip- 
tion  at  the  period  of  disbribution,  shonld  take.  The  same  rme 
must,  be  thought,  be  applied  to  persons  excluded.  There  could 
not  be  one  time  for  ascertaining  the  class  of  those  who  are  to 
take,  and  another  to  ascertain  the  character  which  excludes. 

But  it  is  to  be  observed,  that  though  in  gifts  to  children,  the 
time  of  distribution  is  the  period  of  ascertaining  the  number  of 
objects  to  be  admitted,  yet  it  is  not  necessary  to  wait  until  this 
period  in  order  to  see  whether  children  living  at  the  death  of  the 
testator,  or  at  any  other  period  to  which  the  vesting  is  expressly 
postponed,  be  objects  or  not;. and  it  would  seem,  therefore,  upon 
the  piinoiple  of  his  Honor's  own  reasoning,  to  be  equally  unne- 
cessary to  wait  until  the  period  of  distribution,  in  order 
[  134  J  'to  know  whether  an  elder  son,  in  existence  at  the 
time  of  the  vesting,  would  be  excluded.  In  the  case  of 
a  gift  to  A  for  life,  and  after  his  death  to  the  children  of  B,  to 
vest  at  twenty-one,  it  may  be  affirmed  of  every  child  who  has 
attained  twenty-one  in  the  lifetime  of  B,  that  he  is  an  ob- 
ject ;  (a)  and,  by  parity  of  reasoning,  it  would  seem  to  follow 
that  if  any  child  who  would,  b«t  lor  the  clause  of  exclusion, 
have  been  an  object,  comes  in  esse,  the  exception  is  ascertained 
to  apply  to  him.  (6) 

It  is  singular,  that  thongh  the  M.  R.  took  some  pains  to  show 
that  the  legacy  did  not  vest  antil  one  at  least  of  the  younger 
children  attoined  twenty-one,  and  he  used  the  fact  as  an  answer 
to  the  argument  for  applying  the  description  to  the  death  of  Uie 
testator,  yet  he  never  once  addresses  himself  to  the  inquiry 
whether  the  period  of  vestii^  was  not  that  to  which  the  term 
"  eldest  son"  was  to  be  referred.  It  is  sabmitted",  upon  the  gen- 
eral principles  which  govern  these  cases,  and  which  were  ap^ied 
by  Lord  Eldon  to  a  bequest  to  younger  children,  in  Lady  Lin- 
coln V.  Felbam,  that  this  was  the  period  of  ascertaining  the  in- 
dividual upon  whom  the  character  of  eldest  son  had  devolved, 
whether  he  was  marked  out  as  the  sole  object  of  the  gift,  or  for 
the  purpose  of  being  excluded  from  it.  If  the  gift  had  been  to 
A  for  Me,  and  after  her  decease  to  "  an  eldest  son  "  of  A,  to  be 

(a)  Aat«,  78. 

(6)  But  if  the  geaagat  diiid  were  excepted,  it  would  obiioiiil;  be  necetuurj  to  wait 
nntil  the  period  of  diaBiboiioii,  in  ordei  to  know  wlio  would  be  the  joongeit,  the  ex- 
ception cmbrsdng  the  iMl-born  object  of  tbe  clut. 
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vested  and  tranafeiable  when  the  younger  children  or  child  of 
A  dhoold  attain  twenty-one,  it  could  not  have  ineeu  doubted  for 
a  moment  that  the  person  who  waa  eldest  eon  at  the  period  of 
vesting,  whether  in  the  lifetime  of  A  or  Dot,  waa  absolutely  en- 
titled, and  yet  this  is  precisely  the  case  of  Matthews  v. 
Paul, 'substituting  a  gift  for  the  exception.  Another  [  135  j 
remark  occurs  on  this  judgment:  that  though  at  the 
oatset  his  Honor  treats  the  case  as  one  in  which  the  provision 
proceeded  firom  a  stranger,  (being  by  a  grandmother  in  the  life- 
time of  the  parent,  wiwoat  any  indici^on  of  an  intention  to 
stand  in  loco  parentis,)  yet  he  afterwards  dtes,  in  support  of  his 
decieion,  Chadwick  v.  Doleman,  (a)  and  other  cases  of  provis- 
ions by  parents. 

And  here  it  may  be  remarked,  titat  where  there  is  a  gift  to 
the  elder  son  in  terms  which  would  carry  it  to  the  eldest  for  the 
time  being',  and  there  is  another  ^ift  in  the  same  will  to  younger 
<dii]dren  generally,  the  latter  will  receive  a  similar  construction, 
to  prevent  the  same  individnal  taking  under  each  character,  (b) 
Such  seems  at  least  to  be  the  effect  of  the  case  of  Sowles  v. 
Bowles,  though  in  the  judgment  of  Lord  Eldon  no  general 
position  of  this  nature  is  distinctly  advanced. 

It  is  clear  that  if  there  be  an  express  limitation  over  in  case  of 
a  younger  son  becomiagthe  eldest  before  a  given  age  or  period, 
this  prevents  his  being  excluded  by  becoming  the  eldest  son  un- 
der other  circumstances,  by  force  of  the  often-cited  principle,  (c) 
exclusio  unius  est  inclusio  alterius.  Indeed,  Lord  Gilford,  in  the 
case  referred  to,  was  of  opinion  that  a  declaration  that  the  chil- 
dren attaining  twenty-one,  Sac.  in  the  lifetime  of  the  parent, 
should  take  vested  interests,  was  sufficient  to  entitle  a  chud  who 
was  a  yonnger  child  at' this  period,  but  subsequently  became 
the  eldest.  This  conclusion,  it  is  conceived,  goes  far  to  support 
the  doctrine  which  has  been  here  contended  for  in 
opposition  'to  Matthews  v.  Paul;  for  as  the  doubt  is  [  126  ] 
not  as  to  the  period  of  vesting,  but  whether  such  period 
is  the  time  of  ascertaining  the  object  to  be  excluded,  the  declara- 
tion in  question  seems  not  to  be  very  material.  Besides,  what- 
ever is  its  effect,  the  declaration  as  to  vestiuff  in  Matthews  v. 
Paul,  seems  to  be  equivalent  in  principle.  The  result  of  Lord 
Chord's  determination  is,  that  in  the  case  of  gifts  to  younger 
children,  not  involving  the  peculiar  doctrine  applicable  to  paren- 
tal provisions,  the  time  of  vesting  is  the  period  of  ascertaining 
who  are  to  take  under  the  deecriptdon  of  younger  children,  and 
who  is  to  be  excluded  as  an  elder  child. 

{a)  Ante,  118. 

{b}  Bowles  t>.  BowlcB,  10  Vaa.  1T7.     See  Saoibiu?  r.  B««d,  IS  Vm.  175,  wbere 
jOQDger  cbildcea  were  held  to  be  eniitled  on  ■  veiy  ohscure  will, 
(c)  Windhun  r.  Qraham,  I  Ruuell,  331 .     Tbia  case  nruae  un  the  coiutnietioD  of  a 
[B  Mtdemeat,  hot  the  prindpie  seenu  not  to  be  diSerent  on  that  ftccount. 
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That  this  is  the  rule  in  regard  to  devises  of  real  estate  appears 
by  the  recent,  case  of  Adams  v.  Bash,  (a)  where  a  testator  de- 
vised freehold  estate  to  his  uncle  A  for  life,  remainder  to  the 
wife  of  A  for  life,  remainder. to  all  and  every  the  child  and  chil- 
dren of  A,  other  than  and  except  an  eldest  or  onlp  son,  and  their 
'  heiis,  and  if  there  should  be  no  anch  child  other  than  an  elder  or 
ofUy  son,  or  being  such,  all  should  die  under  twenty-one,  then 
over.  At  the  death  of  the  testator,  A  had  two  sons,  B  and  C ; 
B  died  in  A's  lifetime,  and  it  was  contended  that  according  to 
the  cases  respecting  giFts  to  younger  children,  especially  Mat- 
thews V.  Paul,  C  was  not  entitled,  as  he  did  not  answer  the 
description  of  younger  child  when  the  remainder  vested  in 
possession ;  but  the  Court  certified  (it  being  a  case  from  Chan- 
cery) that  the  devise  took  effect  in  favor  of  C,  the  second  son, 
he  being  the  younger  son  ai  Vie  death  of  the  testator. 

This  case  relieves  the  point  of  construction  which  has  been 
the  subject  of  discussion  in  the  preceding  remarks,  from  the  un- 
certainty which  previously  existed,  so  far  at  least  as 
[  127  ^  respects  devises  of  real  estate,  and  it  is  *  hoped  that 
the  same  sound  principles  will  be  applied  to  bequests 
of  personal  estate,  at  least  such  of  them  as  are  not  governed  by 
the  pecoliar  doctrine  applicable  to  parental  provisions  in  favor 
of  younger  children.  There  seems  to  be  no  solid  difference  be- 
tween such  bequests  and  devises  of  real  e9tat«. 

The  present  chapter  will  be  concluded  with  the  case  of  Lang^ 
ston  V.  Langston,  (6)  which  is  remarkable  for  the  great  differ- 
ence of  opinion  that  existed  in  regard  to  the  true  constructioa 
of  the  will.  The  question  was,  whether  the  first  son  of  the 
testator's  son  A  was  excluded,  under  a  clause  which  directed 
trustees  to  convey  to  him  (A)  for  life,  with  remainder  to  tros- 
tees  to  preserve,  with  remainder  to  the  second,  third,  fourth, 
fifth,  and  all  and  every  other  son  and  eons  of  A  successively,  as 
they  should  be  in  seniority  of  age  and  priority  of  birth,  in  tail 
male,  with  remainder  to  the  testator's  second  and  other  sons 
successively  in  tail  male,  with  numerous  remainders  over.  The 
eldest  son  of  A  claimed  an  estate  tail  male  expectant  on  the 
decease  of  A.  The  Court  of  King's  Bench,  on  a  case  from 
Chancery,  certified  that  he  took  no  estate.  Sir  J.  Xieach,  M. 
R.,  (being,  as  it  should  seem,  dissatisfied  with  this  opinion,) 
sent  a  case  to  the  Judges  of  the  Common  Pleas,  who  certified 
that  the  first  son  of  A  took  an  estate  tail  male,  and  the  M.  B. 
det^^ed  accordingly,  at  the  same  time  recommending  that  the 
case  should  be  earned  to  the  House  of  Lords,  which  was  done ; 
and  that  House,  after  much  consideration,  affirmed  the  decree 
of  the  Court  below.  Lord  Brougham  founded  his  conclusion, 
that  the  eldest  son  took  an  estate  tail  male,  upon  the  general 

(a)  8  Scott,  409.  (b)  e  BUgb,  N.  8.  IS. 
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context  of  the  will,  in  which  various  terms  of  yeara  aad  limita- 
tiona  were  made  dependent  on  the  existence  or  non-existence  of 
an  eldest  son,  in  a  manner  which  rendered  them  in  the  highest 
degree  absurd,  if  the  eldest  son  took  no  estate; 
*  and  his  Ltndsbip  even  considered  that  the  language  [  138  ] 
of  the  particalar  devise  itself  bore  out  the  conslxuo- 
tion,  as  the  words  "  other  "  eons,  extended  to  the  whole  range, 
including  the  eldest.  "  Bnt  it  is  said,"  observed  his  Lordsmp, 
"  that '  other '  always  means  '  younger,' '  poaterior,'  and  I  leaned 
at  first  towards  this  view  of  the  subject :  it  is  a  very  plaoeible 
argument,  and  in  cMtlinary  cases,  it  is  true  in  point  of  fact.  If 
you  were  to  say  (in  the  naual  way)  firatf  second,  third,  fourth, 
and  other  bods,  '  other '  must  mean  the  sdns  after  the  fourth. 
But  why  does  it  mean  those  after  the  foortii  ?  Only  becaose 
yon  had  before  enumerated  all  that  come  t>efore  the  fourth,  for 
yon  had  said  first,  second,  third,  and  fourth.  But  suppose  you 
had  happened  to  omit  the  first,  and  instead  of  saying  ^t, 
second,  third,  fourth,  and  other  sons,  yon  had  said  second,  third, 
fourth  and  other  sons,  leaving  out  the  first,  then  it  is  p^ectly 
dear  that '  other '  no  longer  is  of  necessity  confined  to  the  fifths 
Bixtii,  and  seventh  ;  but  rather  ex  vi  termini,  includes  the  first, 
because  the  first  is  literally  the  one  who  answers  the  description 
of  something  other  than  the  second,  third,  and  fourth.  The 
word  '  other '  would  then  just  aa  grammaticaUy,  as  fltrittly,  and 
as  correctly,  describe  the  first  as  the  fifth,  sixth,  or  seventh  son, 
because  the  eldest  eon  is  a  son  other  than  the  second,  other 
than  the  third,  other  than  the  fourth.  The  only  reason  why 
<  other '  in  all  ordinary  cases,  and  in  the  common  strain  of  con- 
veyancing, means  a  younger  son,  is,  that  no  one  ever  thinks  of 
leaving  out  the  elder,  and  to  begin  with  the  second,  then 
'  other"  would  of  course  always  suggest  to  one's  mind  the  idea 
of  the  unnamed  elder  son,  as  weU  aa  the  unnamed  younger 
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DEVISES  AND  BEQUESTS  TO  ILLEGITIMATE  CmLDEEN.' 

L   Children  in  existence  when  the  will  is  made,  capable  of  tak- 
ing.    What  is -a  student  description  of  them. 
IL  Oijis  to  Children  en  ventre. 
IIL  Gifts  to  Children  not  in  esse. 
IV.  General  conclusions  from  the  cases. 

ExiSTiHQ  iU^timate  children  eapable  of  takiUK. 

GiAa  lo  childrea,  prima  facie,  mean  legitimaM  children. 

Not  extended  to  illegitimaM  children  npon  mere  conjectare,  [p.  130.] 

Lord  Eldon'B  obwrvalions  npon  Canwright  v.  Vawdi?,  fp.  180.J 

Illegitimate  children  not  let  in  merelr  from  absence  of  other  object*,  [p.  183.] 

Testalor'a  recogni^on  of  iUegitttnUe  children  nol  anfficlent,  [p.  133.1 

Recognition  at  an  illegicimale  child  in  a  BnbseqncnC  codicil  not  inlSctene,  [p.  194.] 

Or  even  in  the  will  iucif,  [p.  134.1 

Principle  not  varied  by  the  fact  of  testator  being  nnmarried,  [p.  134.] 

BoaUrde  take  under  description  of  children,  wlwre,  [p.  13S.] 

Gift  to  children  "  now  li»ing,"  [p.  135.1 

Children  of  a  dtceated  person,  fp.  135.1 

To  child  (in  tbe  singular)  of  a  deceased  person,  [p.  135.] 

Remark  npon  Hart  v.  Dnrand,  and  Svraine  o.  Eennsriej,  [p.  136.] 

ReAiark  on  Gitl  v.  Sheller,  [p.  l'"  ' 


a  Patee,  11  i  Ham  on  Wfllg,  c.  6,  p.  50,  Bl ;  Meredith  n.  Parr,  2  Yonnge  &  C.  (N.  8.) 
V.  C£.  535  ;  Kent  r.  Barker,  !  Omj,  335.  Bat  naturtll  children  ma;  take  nnder  thii 
deicription,if  thewili  itself  manifeilssn  intent  to  inclnde  them  in  the  term  "children," 
either  b;  express  deaignation.  or  br  necessarj  implica^n.  Wilkinson  v.  Ad»ni,  1 
Tea.  ft  Bea.  463;  S.  C.  12  Price,  470.  The  proof  of  the  intent  to  inclnde  oaland 
cbildrenin  the  term  "cbildren," most  come  from  the  will  onlj;  extrioiic  evidence  being 
Inadmissible  to  raise  a  constmclion  bj  circnmstances,  except  for  the  purpose  of  show- 
iag  that  illetcitimate  childrea  have,  at  the  date  of  die  instrument,  acquired  the  reputa- 
tion of  the  childrenof  the  testator,  or  the  person  named  in  the  instniment,  Wilkinsoa 
V.  Adam,  1  Vei.  &  Bea.  422;  Swaino  o.  Kennerlej-,  lb.  469 ;  Gardner  u.  Hcjer,  > 
Paige,ll;  Collins  d.  Hoxie,  9  Paige,  88  i  Shcarmanp.  Angel,  1  Bai.Eig.SM.  Sm 
fttso  Harris  o.LIojd,!  Tnm.  &Riiss.310;  Mortimer  r.  West,  4  Rnss.3T0;  3  Williams, 
Ex.  (2d  ed.)  804,  805;  4  Kent,  (5th  ed.)  4113,  44;  CooIgt  v.  Dewey,  4  Pick.  93 ; 
BrewerD.Blaugher,UPeters,178j  Heath  u.  White,  5  Conn.  338;  Fer^son  f.  Mason, 
3  Sneed,  (Tenn.j  SIS.  An  illegitimate  child  may  take  by  particular  description,  be- 
fore its  birth.  Dawson  v.  Dawson,  Modd.  &  Qeld  S93 ;  Brans  u.  Maisev,  S  Price, 
23;  Gordon  n.  Cfordon,  1  MeriT.  141;  3  WMams,  Ex.  (3clAm.ed.)  805,  SOC. 
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"  To  IDT  diitdKii ; "  "  U)  th«  mother  of  m;  cbildrsD ; "  fa«ld  to  extend  to  lUegitimaie 

clitidren,  jp.  140.] 
Jod^tDeni  in  Beicbcroft  e.  BesdiiToft,  [p.  Ml .] 
StrictDTM  on  BuchcrofI  ■>.  Beachcroft,  [p.  U2.f 
Coastrnclion  not  to  be.  made  to  depeod  on  the  net  whether  legitiiiiate  children  come 

in  MBG,  (p.  143.] 
lUegilimate  children  held  entitled  ander  gift  to  children,  (p.  144.] 
Hemarka  on  Frazer  v.  Pigott,  [p.  14S.] 

L^irimaie  and  illegiiimate  children  cannot  take  under  wune  dcacription,  [p.  146.] 
Bm  maj  lake  under  a  designalin  perxonarum  applicable  to  both,  [p.  147.] 
Children  of  icelator'a  wife  to  take,  whether  hii  marriai^  be  valid  or  not,  [p.  147.] 
Observations  upon  Bajlej  v.  Snelham,  [p.  148.] 
ni^ilimale  children  en  Tcnlre,  [p.  149.] 

Where  described  as  the  children  of  the  mother  only,  gifts  ralid,  [p.  149.1 
DiatinctJoa,  where  dMcriptioaoF  children  eo  ventre  refers  lo  (be  rather,  |p.  149.) 
Gift  to  ill^timale  child  en  ventre  of  a  woman,  bj  a  puticnlar  man,  bad,  {p.  1!K>.| 
Such  a  gift  held  invalid,  though  proceedinj;  from  the  father,  {p.  \bO,] 
Caw  of  Evans  v.  Mamej,  [p.  1S1.} 
Gift  to  iUegitimate  child  en  ventre,  held  good,  [p.  ISI.j 
Earle  i>.  Wilson  questioned  b;  Bichards,  0.  B.,  [p.  Iftl.] 
Judgment  in  Svans  d.  MaEsey,  ]p.  153.] 
Bemails  on  Evans  c.  Massey,  [p.  193.] 
Whether  giite  to  bastards,  not  fn  esse,  good,  ]p.  193.) 
Objection  on  groands  of  public  poiicj,  [p.  194,] 
General  conclosious,  [p,  155.] 

L  Illeoitihate  children,  born  at  the  time  of  the  making  of 
the  will,  may  be  objects  of  a  devise  or  bequest,  hj  any  descrip- 
tion which  will  identify  them,  (a)  Hence,  in  the  case  of  b  gift 
to  the  natural  children  of  a  man  or  of  a  woman,  or  of  one  by  the 
other,  it  is  simply  necessary  to  prove  that  the  objects  in  question 
had,  at  the  date  of  the  will,  acquired  the  reputation  of  being  snch 
children.  It  is  not  the  fact,  (for  that  the  law  will  not  inquire 
into,)  but  the  reputation  of  the  fact,  which  entitles  them.  The 
only  point,  therefore,  which  can  now  be  raised  in  relation  to  such 
gifts  IB,  whether,  according  to  the  true  construction  of  the  will, 
it  is  clear  that  iUegitimate  children  were  the  intended  objects  of 
the  testator's  bounty;  for,  let  it  be  remembered,  that  though 
illegitimate  children  in  esse  may  take, .under  any  disposition  by 
deed  or  will  adequately  describing  them,  yet  it  has  long  been  an 
established  rule,  that  a  gift  to  children,  sons,  daughters,  or  issue, 
imports  prima  facie  legitivutte  children  or  issue,'  excluding  those 
wiio  are  illegitimate,  agreeable  to  the  rule,  "  Qui  ex 
damnato  coitu  *  nascuntur,  inter  libeios  non  computen-  [  130 } 
toz."  (b)  Nor  will  expressions,  or  a  mode  of  disposi- 
tion anbrding  mere  conjecture  of  intention,  be  a  ground  for 
their  adnuBsion.' 

(a)  HeOiam  o.  Dnke  of  Devon,  1  P.  W.  599. 

jli)  Hart.  r.  Durand,  3  Anst.  e&4,  poet,  p.  135.  See  also  Cartwright  t>.  Tawdry,  5 
Tes.  930  i  Harris  d.  Stewart,  dted  1  Vet.  &  Bea.  434. 

1  Gardner  tr.  Beyer,  SFuge,  II;  S 'WWsms,  Ex.  (3d  Am.ed.)  S04{  Kent  v.  Bar- 
ker, a  Gray,  239, 

'  The  testator  devised  a  part  of  hit  estate  lo  bi*  "  mother  "  for  lifb,  and,  at  her 
death,  to  her  chiUrea ;  and  devised  another  part  of  bis  estate  to  a  sister.  The  tes- 
tator and  the  "sister"  were  illegitimate  children  of  the   "mother,"  who,  at   her 
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This  IB  well  illustrated  by  the  case  of  Cartwright  v.  Vawdry,  (a) 
where  A  having  fovir  children,  three  legitimate  aad  one  ilUgUi- 
mate,  (the  latter  being  an  ante-nuptial  child  of  himself  and 
his  wife,)  beqneathed  to  aU  aitd  every  such  child  or  children,  as 
be  might  happen  to  leave  at  bis  death,  for  maintenance  until 
twenty-one  or  marriage,  then  in  trust  to  pay  sitck  child  or  chil- 
dren one  fourth  part  of  the  income  of  his  estates;  but  in  case 
there  should  be  only  one  such  child  who  ehonld  attain  that  age 
or  marriage  as  aforesaid,  then  to  pay  the  whole  income  to  such 
only  child,  if  the  others  should  have  died  withont  issue ;  and 
there  was  a  limitation  to  sorvivors  in  case  of  the  death  of  any  of 
the  children  ander  age,  unmarried,  and  without  issue.  It  was 
contended  that  the  distribution  into  fourths  plainly  indicated 
that  the  illegitimate  daughter  was  in  the  testator's  contempla- 
tion, there  b£ing  four  children  including  her  when  the  will  was 
made,  and  that  all  the  expressions  applied  to  females,  showing 
that  he  meant  existing  daughters,  not  future  issue,  which  might 
be  male  or  female.  But  Lord  Loughborough  decided  against 
the  illegitimate  daughter.  He  said  it  was  impossible  that  an 
illegitimate  child  could  take  equally  with  lawful  children  in  a 
devise  to  children.  This  decision  has  been  commended  by  Lord 
Sldon,  who  in  a  subsequent  case  addressuig  himself  to  the 
argument  urged  on  behalf  of  the  illegitimate  daught»,  (b)  ob- 
saved,  "  Tbat  the  direction  to  apply  the  income  in  fourths 
only  afforded  conjecture;  as  if  between  the  time 
[  131  ]  "  of  his  will  and  his  death,  one  or  two  of  these  chil- 
dren had  died,  the  division  into  fourths  would  have 
been  just  as  Inapplicable  as  it  was  in  the  case  tbat  htq»pened. 
The  questioD,  therefore,  only  comes  to  this,  whether  the  single 
circumstance  of  his  directing  the  maintenance  in  fourths  com- 
pelled the  Court  to  hold  by  necessary  implication,  that  the  ille- 
gitimate child  was  to  take  by  implication  with  the  others,  aa 
much  as  if  she  had  been  in  the  plainest  and  clearest  terms  per- 
sona designata ;  and  my  opinion  is,  thai  this  circumstance  is  &jf 
no  means  sufficient.  The  will  would  have  operated  in  favor  of 
all  his  children,  however  ntimerous  they  might  have  been,  and 
in  fevor  of  subsequent  legitimate  children,  even  if  every  legiti- 
mate child  he  had  before  had  died,  fl  was,  therefore,  impossible 
to  say  he  necessarily  meang  the  illegitimate  child;  as  it  is  not 
possible  to  say  he  meant  those  legitimate  children.     That  will 

(a)  5  Ves.  S30. 

(6)  See  jndgmont  in  Wilkinson  v.  Adam,  1  Vet.  &  Be&.  464,  whicti  is  replete  with 
learning  on  this  sal^ect. 

death,  left  two  other  legitimate  children  snrriTing  her.  Held,  that,  dsKribiiiK  the 
molber  and  ber  illegitimate  daughter  bj  the  terms  "  mother  "  and  "  sister,"  did  not 
Bnfficientlj  manirest  the  ioteniJoa  of  the  testator  to  Include  the  latter  in  the  devise  to 
the  children  of  the  former ;  and  that  the  legitimate  children  alone  were  entitled  to 
'  take.     Shearman  v.  Angel,  1  Bail.  Eq.  SSI. 
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would  have  provided  for  children  Irvinff  at  the  time  of  hie  death, 
though  not  at  the  date  of  hia  will,  ft  could  not  be  taken  to 
describe  two  classes  of  children,  both  legitimate  and  illegitimate. 
Without  extrinsic  evidence,  it  waa  impossible  to  raise  the  quea- 
tion.  The  will  itself  furnished  no  question  whether  legitimate 
or  illegitimate  children  were  intended ;  the  question  upon  which 
the  Court  was  to  decide  was  furnished  by  matter  arising  oat 
of,  not  in,  the  will."  ' 

,The8e  observations  afford  a  more  satisfoctory  explanation  of 
the  grounds  of  Lord  Lioughborough's  decision,  than  is  to  be 
found  in  bis  Lordship's  own  jud^ent  It  will  be  useful  to 
keep  in  view  the  circumstances  of  the  case,  and  Lord  Eldon's 
comment  apon  them,  when  we  proceed  to  examine  some  recent 
adjudications  noticed  in  the  sequel. 

And  it  is  clear  that  the  fact  of  there  being  no  other  than 
illegitimate  children  when  the  will  takes  effect,  or  at 
■any  other  period,  so  that  the  gift,  if  confined  to  legiti-       [  132  ] 
mate  children,  has  eventually  failed  for  want  of  objects, 
does  not  warrant  the  application  of  the  word  "  children  "  to  the 
former  objects. 

Thus  in  God&ey  v.  Davis,  (a)  where  a  testator,  after  giving 
certain  annuities,  desired  that  the  first  annuity  that  dropped  in 
might  devolve  upon  the  "  eldest  child,  male  or  female,  for  life,  of 
W."  At  the  time  the  will  was  made,  W,  had  several  illegiti- 
mate children,  who  were  known  to  the  testator,  but  no  others ; 
and  he  had  no  legitimate  child  then,  or  when  the  first  annui- 
tant died,  [b)  Sir  W.  Grant,  M.  B,,  held,  that  there  was  not 
sufficient  to  entitle  any  of  the  illegitimate  children,  for,  what- 
ever the  real  intention  of  the  testator  might  be,  and  though  it 
could  hardly  be  supposed  he  had  not  some  children  then  exisi^ 
ing  in  his  contemplation,  yet  as  the  words  were  "the  eldest 
child"  such  persons  only  cmtld  be  intended  as  eould  entitle  them' 
selves  as  children  by  the  strict  rule  of  law ;  and  no  illegitimate 
child  could  claim  under  such  a  description,  unless  particularly 
pointed  out  by  the  testator,  and  manifestiy  and  incontrovertibly 
intended,  though  in  point  of  law  not  standing  in  that  character. 

So  in  Kenebel  v.  iScraftan,  (c)  where  a  testator  being  unmar- 
ried, directed  that  in  case  he  should  have  any  child  or  children  by 
M,  (a  woman  with  whom  he  cohabited,)  a  sum  of  money  should 
be  raised  for  such  child  or  children;  it  was  held  that  he  contem- 
plated a  marriage  with  her,  and  meJiing  a  provision  for  the  issue 
of  such  marriage ;  and  conseqnentiy  that  the  will  was  not  revoked 

(a)  e  Vol.  43. 

(6)  Ag  10  quMtioD  arising  out  of  this,  tee  aapra,  89, 
(c)  3  Eiat,  530. 
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by  his  marriage  with  M.,  (a)  and  the  birth  of  a  child. 
[133]  Lord  'Eldon,  in  reference  to  this  ca8e,(d)  has  said, 
"  We  may  conjecture  that  he  meant  illegitimate  chil- 
dren if  he  did  not  many,  yet  notwithstanding  that  may  be  con- 
jectured, the  opinion  of  the  Court  was,  as  mine  is,  that  where  an 
unmarried  man,  describing  an  unmarried  woman  as  dearly  be- 
loved by  him',  does  no  more  than  make  a  provision  for  her  and 
her  children,  he  must  be  considered  as  intending  legitimate  chil- 
dren,  as  there  is  not  enough  upon  the  taill  itself  to  show  that  he 
meant  illegitimate  children ;  and  my  opinion  is,  that  such  intent 
tion  must  appear,  by  necessary  implication,  upon  the  will  itself." ' 

Again,  in  the  more  recent  case  of  Harris  v.  Lloyd,  (c)  a  trust 
"  for  all  and  every  the  child  and  children  "  of  the  testator's  son, 
was  held  not  to  apply  to  illegitimate  children,  though  he  had  do 
other  than  illegitimate  children  at  the  date  of  the  will,  and  these 
had  always  been  treated  and  recognized  by  the  testator  as  bis 
grandchildren. 

So,  in  the  case'  of  Mortimer  v.  West,  [d)  where  a  testator, 
after  bequeathing  an  annuity  to  his  wife  and  M.,  (a  woman  with 
whom  he  lived,)  created  a  trust  of  his  residuary  real  and  personal 
estate  in  favor  of  certain  illegitimate  children  of  M.  by  himself, 
naming  them,  and  descrihing  tbem  as  the  chUdren  of  M.,  "  to- 
gether with  every  other  child  bom  of  the  body  of  the  said  M. ; " 
it  was  held,  that  this  description  did  not  embrace  two  illegiti- 
mate children  of  M.  horn  subsequently  to  the  will  and  before  the 
execution  of  a  codicil  (which  was  contended  to  be  a  republica- 
tion of  the  will,  thereby  bringing  the  terms  of  the  description 
down  to  the  date  of  the  codicil) ;  the  Lord  Chancellor  (Lynd- 
hnrst)  being  of  opinion  that  there  waa  nothing  to  show  by  neces- 
sary implication  that  the  testator  intended  the  bequest  to  be  to 

illegitimate  children. 
( 134  ]  *  And  even  if  the  testator,  in  such  codicil,  recognize 

as  his  own  an  illegitimate  child  born  since  the  execu- 
tion of  his  will,  this  ia  not  BufBcient  to  entitle  such  child  to 
claim  under  a  bequest  in  the  will,  in  favor  of  the  future  illegiti- 
mate children  of  the  testator  by  a  particular  woman,  (e) 

But  the  strongest  case  of  this  kind  is  Bagley  v.  Mollard,  (/) 
where  testator  gave  the  residue  of  his  property  equally  between 


(d)  3  Hnes.  370. 

((}  Arnold  V.  PreBton,  18  Vei.  28S. 

(/)  I  BDBa.&Myl.  581. 


1  Shearman  v.  Angell,  1  fisi.  Eq.  3il,    Parol  eTidence  of 
hie  in  sucb  case.    lb. ;  Gardner  b.  Heyer,  2  PaiK,  II  :  anc 

Ex.  (2d  Am.  cd.)  801. 
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the  children  of  his  son  W.  and  of  two  other  children ;  and  it 
was  held,  that  an  Illegitimate  child  of  W.  was  not  entitled  to 
share  in  the  residue,  thovgh  the  tsstator,  in  the  same  will,  had 
made  a  specific  bequest  to  ker,  by  the  description  of  the  only  svr- 
vivinff  child  of  his  son. 

In  all  the  preceding  cases,  legitimate  children  were,  or  might 
have  been,  entitled  under  the  bequest ;  and  this  possibility  (ac- 
cording to  the  principles  of  construction  already  laid  down)  was 
fatal  to  the  claim  of  the  Illegitimate  children.  In  none  of  the 
wills  was  there  such  a  manifestation  of  an  intention  to  use  the 
word  children  in  any  other  than  its  ordinary  legal  signification, 
(namely,  legitimate  offspring,)  as  could  form  the  ground  of  a 
jndicial  determination;  and  they  show,  that  the  circumstances 
of  the  testator  being  a  bachelor,  and  having  illegitimate  children 
at  the  time  of  the  will,  and  of  some  of  such  children  being  the 
express  objects  of  his  bounty,  and  described  as  the  "children" 
of  the  person  to  whose  "  other  "  children  the  gift  in  question  is 
made,  are  not  sufficient  to  divert  the  word  from  its  established 
signification.  In  such  cases,  the  conjecture,  though  highly  rea- 
sonable, that  the  testator  meant  by  the  devise  to  discharge  the 
moral  obligation  of  providing  for  his  illegitimate  offspring,  is 
sacrificed  to  the  general  principle  that  "  children,"  in  its  primary 
and  ;inexplained  sense,  imports  legitimate  children  only. 

'  It  is  of  course  no  objection  to  the  claim  of  illegiu-      [  135  | 
mate  children  thpt  they  are  styled  children,  if  they  are 
otherwise  identified,  as  in  the  case  of  a  legacy  to  "  my  eon  John, 
or  my  granddaughter  Mary,"  the  testator  having  no  child  or 
grandchild  of  those  names,  except  such  as  are  illegitimate,  (a) 

It  is  equally  clear,  that  where  the  devise  is  to  the  children 
"flow  living"  of  a  person  who  baa  no  other  than  illegitimate 
children  at  the  date  of  the  will,  they  are  entitled.  (6) 

Upon  the  same  principle,  a  gift  to  the  "  children  of  the  late 
C,"  a  person  who,  at  the  date  of  the  will,  was  dead,  leaving 
illegitimate,  but  no  legitimate,  children,  has  been  held  to  be  good 
as  to  such  illegitimate  children,  (c) 

The  characteristic  feature  of  these  cases,  as  distinguished 
from  those  of  the  former  class,  is,  that,  according  to  the  state  of 
facta  existing  when  the  will  was  made,  le^timate  children  never 
could  have  claimed  under  the  gift. 

In  some  instances,  however,  of  gifts  to  the  children  of  a  de^ 
ceased  person,  illegitimate  objects  have  been  excluded,  though 
such  exclusion  was  not  called  for  by  <he  principle  which  nega- 
tives the  claim  of  objects  of  this  description,  if  in  any  event  such 

[a)  RiTen'i  cote,  l  Atk.  410. 

(A)  Blnndeil  r.  Dunn,  ciled  I  Uadd.  433,  IboDgh  tha'couatniction  wu  lomewhat 
aided  bj  ibe  « 
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claim  might  have  come  into  competition  with,  and  have  been 
superseded  by,  the  claim  of  legitimate  children. 

As,  in  Hart  v.  Durand,  (a)  where  the  bequest  was  "  to  the  sons 
and  daughters  of  the  late  J.  D.,"  and  there  was  only  one  legiti- 
mate child,  (a  daughter,)  to  whom,  it  was  contended,  the  words 
"sons  "and  daughters,"  in  the  plural  could  not  apply; 
[  136  ]  and,  eonsequenSy,  that  an  illegitimate  '  son  and  dangn- 
ter  then  eiusting  might  be  admitted;  but  the  Court 
decided  against  their  claim;  the  Chief  Baron  (Macdonald)  ob- 
serving, that  the'  introduction  of  these  objects  would  not  satisfy 
both  the  words,  i.  e.  sons  and  daughters. 

So,  in  Swaine  t^.  Kennerley,  (6)  Lord  EMon  decided,  that, 
under  a  devise  to  all-  and  every  the  child  and  children  of  the 
testator's  late  son,  a  single  legitimate  child  was  entitled,  to  the 
exclusion  of  two  children,  who  were  iUegitimatc,  but  all  of  whom 
were  living  at  the  date  of  the  will ;  and  hia  Lordship  refused  to 
receive  extrinsic  evidence,  to  show  that  the  illegitimate  children 
were  intended. 

It  will  be  observed,  that,  in  both  these  cases,  as  there  was  only 
one  legitimate  child  living  at  the  time  of  the  making  of  the  will, 
the  terms  of  the  gift,  which  embraced  a  plurality  of  objects, 
could  not  be  satisfied  without  letting  in  the  illegitimate  children ; 
and  the  argument,  (which  is  conclusive  in  the  case  of  a  gift  to 
the  children  of  a  living'  person,)  that  the  testator  may  have  con- 
templated an  accession  to  the  number  of  objects  by  future  births, 
or  their  total  change  by  means  of  births  and  deaths,  is  inappli- 
cable where  (as  in  this  instance)  the  parent  was  dead  when 
the  will  was  made.  These  cases,  therefore,  appear  to  have 
carried  the  exclusion  of  illegitimate  children  a  step  too  far ; 
and  it  is  not  surprising  to  find  that  they  have  been  since  de- 
parted from. 

Thus,  in  the  case  of  Gill  v.  Shelley,  (c)  where  A.  by  a  testa- 
mentary appointment  gave  her  real  and  personal  estate  to  her 
husband  M.  for  his  life,  and  directed  that,  after  his  death,  such 
residue  should  be  divided  amongst  certain  classes  of 
[137]  persons  mentioned  in  her  will;  adding,  ""amongst 
whom  I  include  the  children  of  the  late  Mary  Glad- 
man,"  Mary  Gladman  was  then  dead,  having  left  two  children, 
one  legitimate,  and  the  other  (being  born  before  her  marriage) 
illegitimate.  Sir  J.  Leach,  M.  B.,  said,  that,  if  Swaine  v.  Ken- 
nerley, and  Hart  v.-  Durand,  had  not  been  distinguishable  from 
the  case  before  him,  he  should  have  felt  no  hesitation  in  over- 
ruling them ;  and  decreed,  that  the  illegitimate  child  was  entitled 
to  share  in  the  residue. 

(a)  3  Arab,  6S4. 
[!•)  I  Ves,  &  Be«.  469. 

(c)  At  Ihe  Bolls,  SS  Jan.  1S31.  staled  Wigram  on  Ambigaltia  in  Wills,  and  tho 
AdmiisibililjorExIriDsicEvidcncv,  (36  cd.)  p.  31. 
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The  only  apparent  distinctioa  between  these  cases  and  Gill  v, 
Shelley  ia,  that  io  thera  the  bequest  was  to  child  and  children, 
but  which,  it  is  conceived,  makes  no  real  dilference,  since  the 
testator  evidently  uses  the  singular  number,  not  with  a  view  to 
.the  then  existing  state  of  the  class,  but  in  contemplation  of  the 
possible  event  of  its  being  reduced  to  a  single  object  in  the  inter- 
val betweeo  the  making  of  the  will  and  the  death  of  the  testator. 
It  is  submitted,  therefore,  that  the  cases  of  Swaine  v.  Kennerley, 
aDd  Hart  v.  Daiand,  may  be  considered  as  overruled. 

It  has  been  shown,  that  where  a  testator,  married  or  unmar- 
ried, gives  to  bis  children  by  a  woman  not  then  his  wife,  he  will 
be  presumed  (the  contrary  not  appearing)  to  mean  legitimate 
children,  and,  by  necessary  consequence,  to  contemplate  mar- 
riage with  her.  But  it  is  settled,  that  if  a  married  man,  after 
making  a  disposition  in  favor  of  his  children  by  a  particular 
woman,  shows  by  the  context  of  the  will,  that  he  expects  both 
bis  wife  and  the  woman  In  question  to  survive  him,  this,  being 
incompatible  with  the  supposition  of  bis  contemplating  marriage 
with  her,  is  considered  to  indicate  that  be  means  iUegitimale 
children  only. 

Thus,  in  the  well  known  case  of  Wilkinson  v.  Ad- 
am, (a)  'where  a  testator,  being  married,  but  having  [  138  ] 
children  by  a  woman  named  Ann  Lewis,  devised  to  his 
wife  for  life  a  certain  mansion-house,  and,  after  her  decease,  to 
Ann  Lewis,  (who  then  lived  with  him,)  for  life,  provided  she 
continued  single  and  unmarried ;  and,  subject  thereto,  he  devised 
the  whole  of  his  estate,  (after  limiting  a  term  of  years  thereout,) 
M  trust  for  the  children  which  he  might  have  by  the  said  Ann 
Lewis,  share  ^nd  share  alike,  and  to  his,  her,  and  their  heirs  for- 
ever ;  and,  in  default  of  such  child  or  children,  over.  He  also 
bequeathed  to  Ann  Lewis  an  annuity  for  the  care,  management, 
and  gnardianship  of  each  of  the  diildren.  By  a  codicil,  (but 
which,  being  unattested,  was  inoperative  to  aliect  the  construc- 
tion of  the  devise,)  {b)  the  testator  declared  that  his  meaning 
was  to  include  three  children  of  the  said  Ann  Lewis,  (naming 
them.)  The  queation  vr&a,  whether  the  illegitimate  children  of 
^e  testator  by  Ann  Lewis,  living  at  the  time  of  the  making  of 
the  will,  could  take  under  the  devise  in  the  will.  It  was  con- 
tended, on  the  authority  of  the  preceding  cases,  that  the  testator 
mnst  be  considered  to  contemplate  the  events  of  his  wife  dying 
and  his  marrying  Ann  Lewis,  and  having  legitimate  children  by 
her ;  that  the  intention  was  clear  that  after-born  children  should 
take,  and  it  would  be  extzemely  difficult  on  the  words  to  hold 
the  devise  good  as  to  those  already  born,  and  not  as  to  those 
afterwards  born.  But  Lord  Eldon,  assisted  by  Thompson,  B., 
and  Le  Blanc,  J.,  and  Gibbs,  J.,  held,  that  the  three  children  were 

|a)  1  Vw.  &  Bea.  432.  {h\  Supra,  vol.  1,  69. 
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entitled  by  the  effect  of  the  whole  wilL  The  Jndges  grounded 
their  opinion  on  the  manner  in  which  the  testtitor  described  the 
children  themselves,  and  Ann  Lewis,  their  mother,  as 
{139]  living  with  him  whilst  his  wife  was. then  "alive,  the 
mode  in  which  he  appointed  her  guardian  of  such  chil- 
dren, the  limiting  her  annuity,  and  her  compensation  for  the 
guardianship  to  the  time  of  her  continuing  single  and  unmar- 
ried, (a)  with  many  other  passages  in  the  will ;  and  they  laid 
particular  stress  on  the  devise  of  the  mansion  to  the  testator's 
wife  for  life,  and,  after  her  decease,  to  Ann  Lewis  for  her  life, 
and  then  to  the  children  ;  for,  supposing  these  devises  to  take 
place  in  the  order  in  which  they  stood,  Ike  wife  of  the  textator 
must  hiwe  survived  him,  and  his  children  by  Ana  Lewis  mwat 
consequently  have  been  illegitimate,  (b)  Lord  Eldoit  concurred 
generally  with  the  Judges  as  to  illegitimate  children  being  in- 
tended ;  and,  with  regard  to  the  objection  that  they  eould  not 
take  as  a  class,  thongh  they  might  by  a  description  amounting  to 
designatio  personarum,  his  Lordship  considered  that  as  decided 
by  Metham  v.  Duke  of  Devon,  (c)  whatever  might  have  been  his 
opinion  if  it  were  res  Integra.  In  concluding  an  elaborate  judg- 
ment, bis  Lordship  expressed  his  opinion,  that  it  was  impossible 
that  the  testator,  a  married  man,  with  a  wife,  who,  he  thought, 
would  survive  him,  providing  for  another  woman  to  take  after 
the  deai^  of  his  wife,  and  for  children  by  that  woman,  could 
mean  any  thing  but  illegitimate  children.  They  took,  therefore, 
by  necessary  implication,  on  the  face  of  the  wilL  {d) 

Lord  Eldon's  doctrine,  that  the  intention  to  give  to  illegiti- 
mate children  (as  distinguished  from  lemtimate  chil- 
[  140  ]  renj  *  must  appear  on  the  face  of  the  wifl,  is  not  to  be 
unaeistood  as  precluding  all  inquiry  into  the  state  of 
the  testator's  family.'  Thus,  in  the  case  of  a  devise  to  "  my 
children  now  living,"  (e)  or  "  to  the  children  of  A,"  a  deceased 
person,  (/)  it  is  not  known,  by  a  mere  perusal  of  the  will,  whether 
legitimate  or  illegitimate  children  were  intended ;  and  yet  when 
it  is  ascertained  that  there  were  no  other  than  the  latter  objects 
in  existence,  the  conclusion  that  he  meant  illegitimate  children, 
is  irresistible. 

(a)  These  circnni«tinc«a  alone  ««t«  clearly  iDsnfficient  to  Tarr  the  constnictiOD. 

(6)  Unleea  in  Itie  cam  of  a  dirorcc,  vbich  a  man,  eipeci&llj'wbeD  making  a  pro- 
vision Tor  h'w  wire,  can  hardl;  be  sapposed  lo  contemplate.  It  is  singtilar,  however, 
that  this  poaaiblo  event  was  not  adverted  to  in  a  case  which  underwent  inch  elaborate 
diKUMton. 

(cj  1  P.  W.  sag. 

[d]  This  i>  a  very  brief  snmmarj  of  the  groands  of  the  judgment,  which  shoold  be 
permed  by  every  inquirer  into  this  aabject. 

(<)  Blnndell  v.  Dann,  dt.  1  Hadd.  433,  antri,  p.  ISS. 

(/)  Lord  Woodhouselee  d.  Dalrjmple,  3  Uer.  410,  ante,  p.  135. 
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The  characteristic  of  these  cases  is,  tl)at,  according  to  the 
events  existing  at  the  making  of  the  will,  legitimate  children 
oever  could  have  claimed  under  the  bequest,  and,  therefore,  could 
Dot  have  been  ia  the  testator's  contemplation.  The  rule  (ex- 
pressed in  aiXK>nimodatioD  to  the  cases  in  question)  may  be 
stated  thus :  in  order  to  let  in  illegitimate  children  under  a  gift  to 
children,  it  must  be  clear,  t^pon  the  terms  of  the  will,  or  according 
to  the  state  of  facts  at  the  making  of  it,  that  legitimate  children 
never  could  have  taken.  This,  it  ie  submitted,  is  the  spirit  and 
meaning  of  Lord  Eldon's  position  iu  Wilkinson  v.  Adam,  and 
forms  a  test  by  which  the  claim  of  illegitimate  children  is  always 
to  be  tried.  Unfortunately,  however,  this  principle  has  not  been 
invariably  adhered  to ;  and  even  the  anxious  effort  of  Lord 
EMou,  to  place  the  doctrine  on  a  firm  and  intelligible  basis,  has 
not  had  the  effect  of  securing  uniformity  of  decision  on  this  im- 
portant subjecL 

Thus,  in  Beachcroft  v.  Beachcroft,  (a)  where  a  testator,  who 
resided  in  the  East  Indies,  and  was  a  bachelor,  and  had  had 
several  children  by  a  native  woman,  bequeathed  as  follows  : 
"  To  my  children,  the  sum  of  pounds  sterling,  5000 
each ;  *  to  the  mother  of  my  children,  the  sum  of  sicca  [  141  } 
rupees  6000,  which  I  request  my  executors  will  secure  to  ' 
her  in  the  most  advantageous  way."  Ttie  question  was,  whether 
the  illegitimate  children  were  entitled.  Sir  T.  Plutner,  V.  C, 
decided  in  the  affirmative.  He  referred  to  Goodinge  v.  Good- 
inge  {b)  and  Crone  v.  Odell,  (c)  as  authorities  that  parol  evidence 
was  admissible  ae  to  the  state  of  the  testator's  family  when  he 
made  his  will ;  and  observed,  that,  in  the  case  of  a  latent  ambi- 
gnity,  parol  evidence  was  admissible  to  prove  the  identity  of  the 
person  intended  to  take,  whether  an  individual  or  a  class.  That 
it  bad  been  established  by  Metham  v.  Duke  of  Devon,  and  Wil- 
kiosoD  V.  Adam,  that  illegitimate  children  might  take  as  a  class ; 
that  if  the  words  had  been  "  my  present  children,"  they  might 
have  taken  as  a  class,  to  be  ascertained  by  evidence,  and,  being 
unmarried,  (d)  he  must  have  meant  his  illegitimate  childpen.  His 
Honor  admitted  that  the  word  "  present"  vas  not  introduced  in 
this  will ;  but  he  observed,  that  the  general  presumption  is,  that 
a  man,  sitting  down  to  make  his  wiD,  designs  a  benefit  to  some 
existing  object,  and  it  was  extravagant  to  suppose  that  the  testa- 
tor had  only  fatore  possible  children  in  view,  disregarding  those 
whom  he  was  in  the  habit  of  denominating  and  treating  as  his. 
children^  Giving  to  each  a  definite  portion,  X5000,  and  the 
nltimate  residue  to  his  collaterals,  showed  that  be  had  a  definite 


(a)  1  Msdd.  43D. 
(6)  1  V«a.  Sen.  331. 
Ic)  1  Ball  &BeKUj,  481. 

id)  That  this  circnmmuce  &bne  will  not  l«t  in  itl<^limale  children,  tee  Kenebel 
i>.  ScnfUD,  4  Enf I,  530. 
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number  in  view,  and  that  be  recognized  bis  legitimate  relatives 
as  having  a  -preferable  title  to  a  part  of  his  fortune.  That  was 
rational  enough,  if  he  was  providing  for  iilegitiinate  childrea,  but 

was  very  unlikely,  if  he  was  providing  for  future  legiti- 
[  142  ]     mate  children.  *  "  For  all  these  reasons  (said  his  Honor) 

I  think  it  ia  reaaonable  to  interpret  the  words  '  my  chil- 
dren,' in  the  same  way  as  if  he  had  said  '  my  present  children.' 
But  this  construction  of  the  will  does  not  depend  merely  upon 
the  first  clause  of  it ;  for  the  next  clause  clearly  shows  what  was 
meant, '  To  the  motiier  of  my  children  the  sum  of  sicca  rupees, 
6000,  which  I  request,'  &c.  Was  that  a  provision  proper  ftw 
the  intended  wife  of  a  man  of  bis  fortune?  le  it  probable  that, 
after  giving  one  whom  he  thought  fit  to  be  his  wife  so  small  a 
sum,  he  should  think  it  necesearv  that  his  executors  should  se- 
cure it  for  her  ?(a)  Did  any  body  ever  describe  hia  wife  by  the 
term  '  mother  of  my  children  1 '  If  she  had  no  children,  she 
would  not  have  taken  under  this  bequest.  This  second  clause 
of  the  will  is  explanatory  of  the  first;  for,  when  once  it  is 
understood  he  therein  meant  to  describe  some  person  who  had 
ahready  become  the  mother  of  his  children  he  then  had,  he 
must,  under  .the'  term  '  children,'  have  comprehended  children 
already  bom,  and,  consequently,  as  he  was  unmarried,  his  ille- 
gitimate children  ;  and  he  inust  be  supposed  to  have  used  the 
same  word  children  in  the  preceding  clause  in  the  like  sense.  I 
think,  therefore,  it  ia  clear,  that  existing  persons  were  meant, 
and  that  they  take,  as  in  the  case  of  Wilkinson  v.  Adam,  as 
designated  persons." 

A  case  more  embarrassing  to  a  Judge  could  hardly  have  oc- 
cuned,  for  no  man,  reading  this  will  with  the  knowledge  of  the 
testator's  situation,  could  really  entertain  a  doubt  as  to  illegiti- 
mate children  being  the  objects  intended;  but  that  there  was 
ground  for  holding  yu^icui%  that  such  objects,  and  such  alone, 

were  '^iqmn  ike  face  of  the  will"  manifestly  and  inooo- 
[  143  ]  trovertibly  pointed  out,  is  not  equally  clear.  The 
*  circumstance  of  the  amount  of  the  bequest  to  the  chil- 
dren and  their  motbe%  and  the  terms  in  which  it  was  given,  as 
differing  from  the  mode  in  which  a  testator  would  refer  to  and 
provide  for  his  future  wife  and  her  children,  furnished  exactly 
that  species  of  conjecture,  which  in  Cartwrigbt  v.  Vawdry,  (b) 
was  held  insufficient  to  let  in  the  illegitimate  child.  Indeed,  the 
division  into  fourths  in  that  case  supplied  a  stronger  ailment 
than  the  frame  of  the  will  in  the  case  under  consideration ;  and 
with  respect  to  tfae  argument  founded  on  the  bequest  to  the 
mother  of  the  children,  as  showing  that  the  testator  referred  to 
existing  children,  that  is,  children  then  having  a  "  mother,"  it  is 

{a)  Compare  Ihe  general  Kope  of  thu  reatoning;  with  that  of  Lord  Etdon,  in 
Wilkinson  v.  Adun,  I  Vea.  &  Bes.  460. 
(b)  Ante,  130. 
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to  be  observed,  that  tbe  bequest  to  the  mother  ia  wholly  depend- 
ent on,  and  is  regulated  by,  the  constmction  of  the. gift  to  ihe 
children';  for  if  the  gift  to  the  children  standing  alone,  would 
extend  to  future  legitimate  children,  then  the  gift  to  their  mother 
wonld  be  a  gift  to  the  mother  of  the  testator's  legitimate  chil- 
dren, in  other  words,  to  his  wife. 

In  the  course  of  his  judgment,  the  Vice- Chancellor  is  made  to 
say,  *'  That  no  case  has  been  found,  where,  when  the  word  chil- 
dren has  been  nsed  in  the  will  of  a  putative  fetther,  who  has  no 
legitimate  children,  it  has  been  held  that  illegitimate  children 
cannot  take ; "  (a)  bat  tbe  remark  is  inconsistent  with  fact,  for  in 
Godfrey  v.  Davis,  (ft)  one  of  the  cases  cited  by  the  learned  Judge, 
the  bequest  actuaUi/ failed  ^om  the  incompetency  of  an  illegiti- 
,  mate  child  to  take  under  a  beqaest  to  the  <*  eldest  child  "  of  A. ; 
it  is  troe  a  legitimate  child  was  subsequently  born,  (the  parents 
of  tbe  illegitimate  children  having  married,)  but  hie  daim  was 
rejected,  on  acconnt  of  bis  not  having  been  alive  when 
*  the  interest  vested  in  possession,  (c)  It  is  evident  [  144  ] 
that  this  respectable  Judge  was  strongly  influenced  by 
a  desire  (and  who  would  not  have  felt  it  1)  to  prevent  the  nnfoi- 
tnuate  objects  of  the  testator's  illicit  connection  from  being  un- 
justly stripped  of  their  parental  provision ;  but  the  mischievous 
effect  of  such  determinations  is  indicated  by  tbe  fact,  that  the 
case  has  been  cited  by  a  text-writer,  in  support  of  the  general 
proposition,  that  a  bequest  to  children  by  a  bachelor,  having 
illegitimate  children,  applies  to  such  children,  (d) 

Another  modern  case,  which  it  is  difficult  to  reconcile  with 
the  principles  deducible  from  the  general  current  of  the  authori- 
ties, is  Frazer  v.  Piggot,  (e)  where  a  testator,  after  bequeathing 
certain  bank  annuities  to  the  legitimate  and  illegitimate  chil- 
dren by  name  of  his  two  sons  William  and  John,  gave  the 
residue  of  his  estate  to  his  said  sons  equally,  and  directed  that 
if  either  of  them  ahoold  die  in  his  lifetime,  the  moiety  of  his 
deceased  son  should  go  to  his  children ;  but  if  both  his  sons 
should  die  in  hie  lifetime,  he  gave  the  same  to  and  amongst  all 
their  children  equally.  Both  the  sons  died  in  the  testators  life-  ' 
time,  John  leaving  three  legitimate  and  two  illegitimate  chil- 
dren, and  William  leaving  three  illegitimate  but  no  legitimate 
children.  It  was  held  that  the  illegitimate  children  of  John 
were  not  entitled  to  share  with  the  legitimate  childien  in  the 
residue,  but  that  the  illegitimate  children  of  Wilham,  who  left 
no.  legitimate  child,  were  to  be  admitted.     Lord  I<yadhuist, 

(a)  It  ii  Teraark&ble  that  the  rule  ia  sCaMd  with  the  rame  erroneoni  qualiflcalion  in 
regard  to  ihe  fact  of  the  existence  of  legiiimnta  children,  bv  Mr.  Itoberts.  See  1  Rob. 
on  Willi,  (Sded.  83.) 

E6  Vee.  43,  ante,  B9. 
Ante,  69. 
Preston  on  Leg«cie«,  201. 
{e)  I  Toung;e,  354. 
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C.  B.,  said,  "  It  seems  to  be  clear  upon  the  caaes  that,  where 
there  are  any  legitimate  children  to  answer  this  description  of 
children,  then,  according  to  the  mie  of  law,  the  legitimate  chiU 
dreo  only  will  take.  If  there  be  no  legitimate  children,  then  ex- 
trinsic evidence  may  be  given  of  the  persoiie  who  were 
[  145  ]  intended  ;  but  when  there  are  legitimate  and  '  illegiti- 
mate children,  legitimate  children  only  will  take  under 
the  deecriptiori  of  children.  In  this  case  the  illegitimate  chil- 
dren of  William  Fraaer,  and  the  legitimate  children  only  of 
John  Prazer,  appear  to  me  to  be  entitled." 

This  decision,  so  far  as  it  operated  to  admit  the  ille^timate 
children  of  William  to  participate  in  the  residue,  stands  dkectly 
opposed  to  the  principles  and  doctrines  of  the  long  tine  of  cases ' 
treated  of  in  this  chapter,  Cartwright  v.  Vawdry  to  Mollard  v. 
Bayley,  including  a  decision  of  the  noble  Chief  Baron  himself, 
when  Lord  Chancellor,  (a)  To  say  that  illegitimate  children  can 
take  under  a  bequest  which  womd  have  applied  to  legitimate 
objects,  if  there  ha]d  been  any  such,  makes  the  construction  of  the 
-wiU  dep^endent  on  subsequent  events,  as  the  testator's  son  Wil- 
liam, who  was  then  living,  might  have  bad  legitimate  children 
in  the  interval  between  the  making  of  the  will  and  the  testator's 
death  ;  and  as  such  children  would  have  taken,  the  i1Iegitimat« 
children,  according  to  the  established  doctrine  of  the  cases, 
clearly  could  not.  His  Lordship's  remark,  as  to  the  admissi- 
bility of  extrinsic  evidence,  is  no  less  exceptionable  than  his 
decision.  The  office  of  extrinsic  evidence  in  these  cases  is  to 
ascertain  the  state  of  facts  existing  at  the  date  of  the  will, 
which  often  throws  light  upon  a  testetor'a  intention,  and  is 
properly  adi^nissible  for  that  purpose,  {b)  But  if  this  eminent 
Judge  IS  to  be  understood  to  mean,  that  because,  in  event  no 
legitimate  child  happens  to  claim  under  a  bequest  to  children, 
extrinsic  evidence  is  admissible  to  show  that  the  testator  actu- 
ally meant  to  comprise  illegitimate  children  under  the  descrip- 
tion of  children,  his  position  is  directly  encountered  by  a  crowd 
of  decisions  and  dicta,  including  those  of  Lord  Eldon,  who,  we 
have  seen,  in  his  elaborate  judgment  in  Wilk.inBon  v. 
[  146  ]  Adam,  earnestly  and  'repeatedly  inculcated  the  doc- 
trine, that  the  intention  in  favor  of  illegitimate  chil- 
dren most  appear  by  necessary  implication  on  the  face  of  the 
will  itself.  If  the  testator's  sons,  John  and  William,  had  been 
dead  at  the  date  of  the  will,  the  decision  would  have  been  con- 
sistent with  antecedent  adjudications;  and  as  they  are  called 
in  the  statement  of  the  will,  in  the  report  of  the  case,  the  tes- 
tator's late  sons,  a  cursory  perusal  of  the  case  is  likely  to  lead 
to  an  impression  that  such  was  the  fact ;  but  &om  the  tenor  of 
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tbe  whole  statement,  it  is  evident,  that  the  sons  died  after  the 
making  of  the  will,  and  therefore  the  attempt,  in  this  manner, 
to  reconcile  the  case  with  anterior  detenTtiaation,  fails. 

It  is  a  consequence  of  the  doctrine  which  excludes  illegiti- 
mate childien,  If  legitimate  children  could  have  taken  nnder  the 
gift,  that  they  cannot  both  take  under  the  same  description,  or 
as  belonging  to  the  same  class.  This  was  pressed  as  an  argu- 
ment against  the  illegitimate  children  in  Wilkinson  v.  Adam, 
for  it  was  said,  that  if  the  testator  had  had  legitimate  children 
by  Ann  Lewis,  they  would  have  taken,  and  it  was  clear  that 
both  could  not  take  under  the  same  description.  The  Judges 
who  decided  that  case  did  not  assent  to  this  as  a  general  rule, 
but  they  were  of  opinion  that  if,  in  the  event  suggested,  both 
could  not  take,  the  illegitimate  children  would  take  exclusively. 
Ijord  Eldoo  said  it  was  very  difficult  to  persuade  him  that  both 
could  take  under  the  same  description ;  but,  he  added,  that  if, 
upon  the  context  of  the  will,  illegitimate  children  were  pioved 
to  be  intended,  the  question  would  never  have  arisen,  as  then 
maxriage  and  the  birth  of  children  would  have  been  a  revoca- 
tion. With  great  deference  to  his  Lordship,  however,  it  is  sub- 
mitted, that  the  question  would  have  been  precisely  the  same 
on  the  point  of  revocation ;  for  -as  marriage  and  the 
birth  of  children  did  not,  even  *in  the  then  state  of  [  147  ] 
the  law,  revoke  a  will  in  which  the  children  are  pro- 
vided for,  it  followed  that  if  legitimate  children  could  take  under 
the  description  of  children,  the  will  would  not  be  revoked;  if 
otherwise,  it  would. 

But  legitimate  and  illegitimate  children  may  of  course  be 
'  comprehended  in  the  same  devise,  under  a  desigTtatto  persona' 
mm  applicable  to  both ;  as  where  a  testator,  having  four  chil- 
dren, two  of  each  kind,  gives  to  his  fovr  children  tken  living. 
This  would  be  a  gift  to  them,  not  as  a  fluctuating  class,  with  a 
possibility  of  future  accessions,  but  to  four  designated  individ- 
uals ;  ana  it  being  found  that,  to  make  up  the  specified  number, 
it  was  necessary  to  include  as  well  those  who  strictly  and  prop- 
erty answered  to  that  character,  as  those  who  had  obtained  a 
reputation  of  being  snch  persons,  the  inevitable  conclusion  is, 
that  the  latter  were  included  in  the  testator's  contemplation. 

On  the  same  principle,  whftre  it  is  to  be  collected  from  the 
language  of  the  will  that  the  testator  intends  to  give  to  the 
cbildrea  of  himself  by  another  person,  whether  they  shall  turn 
out  to  be  legitimate  or  not,  they  are  entitled  in  either  character. 

As  where  [a)  a  testator,  reciting  that  he  had  lately  married,  in 
Scotland,  Jane  W,,  the  sister  of  his  late  wife,  bequeathed  per- 
sonal estate  in  trust  for  his  said  wife,  Jane,  for  life,  and  after  her 
decease,  to  the  children  of  him  and  his  said  wife  Jane  ;  and  he 

(a)  Ba7le;  u.  Snelham,  1  Sim.  &  6tn.  7S. 
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declared  that  hia  wife  Jane  cmd  her  children  should  take  the  pre- 
visions thereinbefore  made  for  them,  in  the  same  manner  as  if  she 
had  been  married  to  him  according'  to  the  usage  of  the  church  of 
Eng-land,  and  such  marriage  had  been  valid  according  to  the 
law  of  England.  It  appeared  that  the  marriage  was  void,  ac- 
cording to  the  law  of  Scotland,  which  nullifies  every 
[  148  ]  marriage  *  between  persons  within  the  prohibited  de- 
grees of  propinquity  or  affinity ;  and  the  queetioa 
then  was,  whether  the  child  born  at  the  date  of  the  will,  being 
illegitimate,  could  take  under  the  bequest ;  which  Sir  J.  Leach; 
V.  C,  decided  in  the  affirmative. 

Even  though  it  were  clear,  (and  it  would  certainl^be  difficult 
to  deny,)  that  had  the  testator  subsequently  married  Jane  W,, 
and  had  legitimate  children  by  her,  they  would  have  talien  under 
the  bequest ;  the  case,  it  is  conceived,  forms  no  exceptioa  to,  or 
contradiction  of,  the  doctrine  that  both  legitimate  and  illegiti- 
mate children  cannot  take,  as  belonging  to  the  same  class;  since 
the  latter,  it  is  evident,  took,  not  by  vtrtiie  of  the  bequest  to  chil- 
dren simply  as  such,  but  under  the  clause  providing  for  the  event 
of  the  marriage  proving  to  be  invalid,  and  which  must  be  con- 
sidered as  extending  the  bequest  to  illegitimate  as  well  as  legiti- 
mate children.  In  effect,  therefore,  it  was  a  gift  to  the  children) 
legitimate  or  illegitimate,  of  A ;  and  the  case  merely  shows  that 
they  may  take  under  a  designatio  personarum  applicable  to  both. 
But  though  the  decision, it  is  conceived,  may  thus  be  rendered 
consistent  with  the  general  piinciplcs  of  the  authorities,  yet  it 
should  not  be  concealed  that  the  Vice-Chancellor,  as  his  judg- 
ment is  reported,  decided  it  on  the  broad  ground,  that  -a  bequest 
in  those  terms  to  the  testator's  children  by  Jane  would  apply  to 
any  child  who  had  acquired  the  reputation  of  being  such ;  and 
his  Honor  is  even  made  to  cite  Wdkinson  v.  Adam  as  author- 
izing the  proposition,  that  illegitimate  children  might  take  under 
such  a  bequest  as  occurred  in  that  case,  without  at  all  adverting 
to  its  special  circumstances,  which  Lord  Eldon  so  elaborately 
commented  on,  and  distinctiy  made  the  ground  of  bis  decision; 
which  rendered  the  case  the  strongest  authority  against 
[  149  ]  bis  Honor's  doctrine ;  though  *  some  of  his  Lordship's 
positions,  we  have  seen,  require  to  be  a  little  modified 
in  regard  to  gifts  to  the  children  >3f  a  deceased  person. 

II.  It  is  now  clear  that  a  gift  to.  a  natural  child  of  which  a 
particular  woman  is  enceinte,  without  reference  to  any  person  as 
the  father,  is  good.  Thus,  in  Gordon  v.  Gordon,  (a)  where  a 
testator  recited  that  he  had  reason  to  believe  that  A  was  then 
pregnant  by  him,  and  subsequently  directed  that  the  child  of 
which  she  was  then  pregnant,  (not  repeating  the  words  "  by  me,'') 

(a)  1  M«r.  UI.    See  also  judgment  in  EarleD.WilsoD,  IT  Vei.  531. 
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Bhonld  be  sent  to  England,  and  the  expense  paid  for  by  an  an- 
nuity, &C.  Two  qneetions  were  raised ;  first,  whether  the  be- 
qnest  was  Dot  void,  on  the  principle  of  the  early  authorities,  as 
a  gift  to.  an  unborn  bastard ;  secondly,  whether  it  was  not  in- 
Wud,  aa  a  gift  to  an  illegitimate  child  en  ventre  Ba  mere  by  a 
particular  TRon.  (a)  Lord  Eldon  said:  "  Upon  the  first  of  these, 
vbich  ib  the  general  question,  I  remain  of  my  former  opinion, 
that  it  is  possible  to  bold,  consistently  with  the  opinion  of  Lord 
Coke,  that  if  an  illegitimate  child  en  ventre  sa  mere  is  de- 
scribed, so  as  to  ascertain  the  object  intended  to  be  pointed  out, 
it  may  take  under  that  description.  Then,  with  regard  to  the 
application  of  that  principle  to  the  present  case,  I  BtudiouBly 
abstain  from  expressing  anv  opinion  as  to  what  it  would  be  if 
the  words  were  to  '  my  child,*  while  I  decide  that  the  words 
being  only  'the  child  with  which  A  is  now  pregnant,'  those 
wor&  will  do,  so  as  to  give  effect  to  the  will  in  its  favor."  * 

The  distinction  between  the  preceding  case  and  those  in  which 
the  parentage  of  the  father  forms  part  of  the  descrip- 
tion, is  obvious.  Where  the  gift  is  to  the  child  'with  [  150  ] 
which  a  particular  woman  is  enceinte,  generally,  the 
fact  of  birth  is  the  sole  ground  of  title,  and  that  is  easy  of  ascer- 
tainment. On  the  other  hand,  a  gift  to  the  child  with  which  a 
woman  is  enceinte,  btf  a  particnlar  man,  introduces  into  the 
description  of  the  object  a  circumstance  which  the  law  treats  aa 
uncertain,  (a  bastard  being,  in  respect  of  his  paternal  parent  at 
least,  filius  nnllios,)  and  which  it  cannot,  properly,  permit  to  be 
inquired  into ;  and  the  devise  is  therefore,  unless  the  fact  ip 
question  can  be  assumed,  necessarily  void.^  And  this  principle, 
it  seems,  extends  even  to  gifts  by  a  testator  to  his  own  chila,  if 
the  fact  of  his  parental  relation  to  the  object  be  unequivocally 
made  part  of  the  qualification. 

Thus  in  the  case  of  Earle  v.  Wilson,  (b)  where  a  testator  be- 
queathed to  "  such  child  or  children,  if  more  than  one,  as  M.  may 
happen  to  be  enceinte  of  by  me,"  Sir  W,  Grant  held  it  to  be 
voiA"  There  was  no  gift,  he  said,  to  the  child  of  which  M. 
might  be  enceinte,  except  as  the  child  of  the  testator.  It  was 
not  a  matter  of  indifference  to  him  whether  that  child  should 
have  been  begotten  by  him  or  another  man  ;  therefore  he  could 
not  do  what  was  required,  that  is,  reject  the  words  "  by  me  "  as 
superfluous.     "  Suppose,"  the  learned  Judge  observed,   "  the 

(a)  Sm  infra.    «  (£}  IT  Tet.  e!8. 


'  A  devise  bT  the  Tather,  to  an  nnborn  illegiclniate  child,  in  which  the  mollier  wa« 
de*cribed,  hai  been  held  mliil.  Pratt  v.  Flomen,  5  Uarr.  &  Johna.  10.  See  also 
B«*dieroft  r.  Beachcro^I  Madd.  93«  (Phil,  ed.) ;  Gardner  v.  Hejer,  2  Paige,  II ;  3 
Kent,  (5th  ed.)  317 ;  S  Wiliianu,  Ex,  lid  Am.  ed.)  805. 

■  See  3  Williams,  Ex.  (ad  Am.  ed.)  BOS. 

■■Bee  I  Williams,  Ex.  (3d  Am.  ed.)  BOS. 
VOL.  U.  10 
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words,  <  as  she  may  happen  to  be  enceinte  of  by  me,'  conld  be 
taken  to  mean,  '  as  she  is  no\r  enceinte  of  by  me,*  in  wbi^ 
there  is  considerable  difficulty ;  yet  if  the  mle  at  law  doea  not 
acknowledge  a  natural  child  to  have  any  &tber  before  its  birth, 
the  change  of  phrase  woold  not  have  the  effect  of  making  the 
bequest  good.  He  means  to  give  to  bd  unborn  bastard  by  a  de- 
Bcription  which  the  law  says  such  perBon  cannot  answer;  and 
if  you  take  away  that  part  of  the  description,  non  constat  that 

the  gift  would  ever  have  been  made." 
[  151  ]  It  will  be  observed  that  Lord  Eldon,  in  the  case  'oi 

Gordon  r.  Gordon,  (a)  cantioUBly  abstains  from  giving 
an  opinion  on  the  point  decided  by  Sir  W.  Grant,  in  Elarle  v. 
Wilson,  and  had,  it  seeiRs,  obtained  the  concorrence  oi  that 
learned  Judge  in  the  opnion  he  then  prononnoed.  But  the  au- 
thority of  EArle  V,  Wilson  has  been  sinoe  qnestioned  in  the  case 
of  Bvans  v.  Masney,  (b)  in  which  a  testator,  who  resided  in  In- 
dia, devised  as  follows :  *>  Having  two  natural  children,  and 
the  mother  suppoted  to  be  now  carrying  a  third  child,  I  bequeath 
the  whole  of  my  proper^  in  England  at  this  time,  or  now  oa 
the  seas  proceeoit^  to  Bngland,  to  be  divided  equally  between 
them,  that  is  to  say,  if  another  child  should  be  b<»ii  by  tlie 
mother  of  the  other  two,  in  proper  time,  that  such  child  is  to 
have  one  third  of  such  property."  The  testator  appointed  cer- 
tain persons  guardians  of  Am  children,  and  in  the  beqnest  of  the 
residue,  expressed  himself  thus,  "  after  paying  my  natoral  chil- 
dren as  aforesaid."  The  question  was,  whether  the  bequest  to 
tfie  child  en  ventre  sa  mere  was  made  to  it  as  the  child  of  the 
testator,  or  whether,  on  the  other  hand,  it  was  not  to  the  child 
with  which  the  woman  was  enceinte,  without  reference  to  the 
iather,  as  an  essential  part  of  the  description.  Richards,  Ch.  B., 
was  of  opinion,  that  the  bequest  was  good.  He  considered' the 
case  to  be  diatinguished  from  Earle  v.  Wilson,  as  to  which, 
however,  he  observed,  that  he  did  not  understand  the  grounds 
upon  which  it  proceeded,  and  therefore  could  not  entirely  accede  * 
to  it ;  that  the  decision  excited  surfaise  at  the  time,  and  that 
some  of  the  Judges  had  intimated  upon  several  occasions  dis- 
satisfaction with  it  After  adverting  to  what  fell  from  Lord 
Eldon  in  Gordon  v.  Gordon,  the  learned  Chief  Baion  proceeded, 
"  We  have  therefore  only  to  inquire,  in  this  case,  whether  there 
be,  in  the  terms  of  the  present  bequest,  worded  as  it  is,  such  a 

condition  precedent  annexed  to  it  by  the  testator  as  by 
[  153  ]      "necessary  construction  require^  in  order  to  give  effiact 

to  the  bequest,  the  child  must  be  shown  to  be  the  tes- 
tator's child,  and  that  he  meant  to  give  it  only  in  case  the  child 
should  be  his ;  and  that  not  only  by  matter  of  implication  or 
a^ttment,  but  of  clear  illustration.    The  testator's  words  are, 

{a)  I  H«.  141,  staud  anu,  p-  149.  (ft)  S  Pri  >1.  - 
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'  Having  two  natnral  children,  and  the  mother  supposed  to  be 
DOW  cafiyiog  a  third  child.'  Now  he  does  not  say, '  with  which 
she  is  pregnant  b^/  me,'  bat  merely  that  she  is  supposed  to  be 
{wegnant  generally,  and  the  tame  of  her  deliverr  would  prove 
that  fact ;  then  he  bequeathes  to  such  child  the  legacy  in  ques- 
tion. It  is  quite  clear  that  there  is  nothing  ia  the  words  of  the 
bequest  to  far,  asserting  that  the  child  was  his,  or  that  he 
tbooght  so ;  for,  although  there  can  be  no  doubt  that  he  did 
think  so,  yet  be  does  not  in  terms  make  such  supposition  the 
obviooB  aad  sole  motive  of  the  beqaest  The  words  are  quite 
geaeral,  merely  parttcnlarizing  the  child  that  she  was  then  sup- 
posed to  be  cairying,  and  that  would  certainly  have  excluded  an 
a£ter-beg6tten  child,  if  his  then  supposition  should  turn  out  to 
have  been  incorrect.  Now  the  omv  difficulty  arises  from  the 
testator  having  afterwards,  in  alluding  to  the  children,  called 
them  hit ;  and  upon  that  it  faa^  been  considered  that  this  case  is 
within  the  reasoning  and  the  prinfciple  of  the  decision  iu  Earie 
V.  Wilson,  because  &e  testator,  it  is  said,  plainly  means  to  assert 
timt  the  children  are  hia,  and  that  the  legacy  is  given  to  the  nn- 
born  child  as  one  of  his  children,  and  tihat  it  is  given  to  it  en- 
tirely on  that  coQsideration,  as  the  basis  and  condition  precedent 
ot  the  gift.  I  dQ  not,  however,  think  that  these  subsequent 
words  t»n  be  considered  as  so  applying  to  the  bequest  itself^  as 
to  modify  and  control  it  They  were  merely  a  reference  to  it, 
and  were  not  intended  to  have  any  effect  upon  it  The  allusion 
does  not  show  that  he  iDeant  the  child  to  take  only  in 
case  of  its  being  *  his,  nor  does  it  amount  to  an  aaser-  [  153  ] 
tion  that  the  child  was  his,  or  that  the  testator  consid- 
«ted  he  was  giving  to  it  the  legacy  solely  as  bis  child." 

It  is  to  be  inferred  from  the  observations  of  the  Chief  Baron, 
that  the  principle  upon  which  he  founded  his  objection  to, the 
case  of  Barle  v.  Wilson,  is  this :  that  where  a  testator  gives  to 
the  child  or  chikUen  with  which  a  particular  woman  is  enceinte 
bg  him,  although  he  describes  the  child  as  his  own,  yet  that  he 
intends  to  make  it  the  object  of  his  bounty  at  alLevents,  assum- 
ing his  parental  relation  to  the  child  as  a  &ct  not  further  to  be 
imqtdrednUo ;  but,  as  the  learned  Judge  thought  that  in  the  case 
before  him  the  child  was  not  so  described,  the  case  of  Earle  v. 
Wilsdn  remains  unoontittdicted  by  his  decision.  It  is  clear, 
however,  that  the  Courts  will  not  act  upon  the  principle  of  that 
ease,  oaiess  the  testator's  intention  to  make  the  fact  of  his  par- 
entage to  the  unborn  infant  an  essential  part  of  its  description, 
be  ooequivocally  demonstrated. 

IIL  The  preceding  sections  leave  untouched  the  question  re- 
specting the  validity  of  a  devise  or  bequest  to  the  illegitimate 
diildren,  not  in  esse,  of  a  particular  woman,  without  reference  to 
the  &ther.     The  state  of  the  law  on  the  subject  seems  to  be 
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this :  the  eaiiy  anthorities  are  opposed  to  gifte  to  each  objects, 
on  the  groand  "  that  the  law  will  not  favor  such  a  generatioii, 
nor  expect  that  such  ahall  be ; "  (a)  and  modern  authority  is 
silent  upon  the  subject.  Dicta,  however,  have  been  thrown  out 
by  recent  Judges  which  cast  a  doubt  upon  the  old  opinion.  In 
Wilkinson  v.  Adam,  (b)  Lord  Eldon  observed,  that  he  knew  no 

law  against  siicb  a  devise ;  but  his  Ljordship  afterwards 
[154]      said,  (c)  'that  whether  the  cases  in   Lofd  Coke,  (d) 

which  are  all  cases  of  deeds,  had  necessarily  establish- 
ed, that  no  future  illegitimate  child  could  take  nnder  any  de- 
scription in  a  will,  whether  that  was  to  be  taken  as  the  law,  it 
was  not  necessary  to  decide  in  that  case.  He  would  leavcathat 
point  where  he  found  it,  without  any  adjudicatioD.  , 

Undoubtedly,  if  the  objection  to  gifts  of  this  description  was 
referable  simply  to  the  ground  of  uncertainty,  there  would  be  no 
difficulty  in  saying,  in  opposition  to  the  early  authorities,  that 
such  a  devise  mlffht  be  sastaioed,  as  it  is  evident  that  a  gift  to 
the  future  illegitimate  children  of  a  woman  does  not  involve 
greater  uncertainty  than  each  a  devise  to  legitimate  children. 
But  it  is  conceived  that  there  remains  a  serious  objection  to  the 
validity  of  such  dispositions,  on  grounds  of  public  policy. 

To  support  the  great  interests  of  morality,  is  part  of  the  pol- 
icy of  every  well-regulated  state,  and  has  long  been  a  principle 
of  the  law  of  En^and,  which  has  anlformly  refused  validity  to 
provisions  ofTering  a  direct  incentive  to  vice  ;  as  in  the  case  of 
bonds  given  with  a  view  to  cohabitation,  the  fate  of  which  is 
well  known.  The  same  principle,  it  may  be  contended,  applies 
to  gifts  in  favor  of  the  objects  in  question.  It  is  true  that  here 
the  unoffending  o&pring,  and  not  the  delinquent  parent,  is  the 
subject  of  them ;  but  it  requires  no  great  insight  into  the  ordi- 
nai^y  springs  and  motives  of  human  action,  to  perceive  that 
bounty  to  the  offspring  may  act  as  a  powerful  engine  to  subvert 
the  chastity  of  the  parent  Suppose  a  large  estate  to  be  devised 
to  every  future  illegitimate  child  of  an  indigent  woman,  would 
not  such  a  provision  hold  out  a  strong  encouragement  to  incon- 
tinency  ?      Cases  might  be  su^^ested  which  would  place  the 

argument  of  immoral  tendency  in  a  strong  point  of 
[  155  ]     view ;  bat  as  soch  a  question  *  is  not  likely  to  occur, 

since,  in  gi^  to  future  illegitimate  children,  they  are 
generally  described  as  the  ot&pring  of  a  particular  man,  which 
renders  them  indisputably  void,  the  writer  will  only  farther  ob- 
serve, that  the  view  which  has  been  taken  of  the  subject  is  not 
at  all  prejudiced  by  the  decisions,  establishing  the  validity  of 
gifts  to  bastards  en  ventre ;  for  as  in  these  cases  the  immoral 
act,  which  it  is  the  policy  of  the  law  to  discourage,  has  l>eea 
done,  the  argument  on  which  the  objection  is  founded,  does  not 

(6)  1  Te*.  &  Bes.  446. 
(«)  Co,  Liu.  3  b. 
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apply,  and  they  fall  within  the  principle  which  allows  validity  to 
pcoviaioDS  foanded  on  the  consideration  of  past  cohabitation. 

IV.  Upon  the  whole,  the  general  conctosions  from  the  cases 
seem  to  be : — 

Ist  That  iUeeitimate  children  may  take  by  any  name  or 
descxiption  which  they  have  aoquiied  by  reputation  at  the  time 
of  mejang  the  Kill;  but  that, 

2d.  They  are  not  objects  of  a  gift  to  chUdren,  or  isiue  of  any 
other  degree,  unless  a  distinct  intention  to  that  effect  be  mani- 
fest upon  the  fiftce  of  the  will ;  and  if,  by  possibility,  Jegitimate 
children  oeuld  have  taken  as  a  class  under  such  gift,  illegitimate 
children  camtot;  though  children,  legitimate  and  illegitimate, 
may  take  concuirently  under  a  designatio  pereonamm  applica- 
ble to  both. 

3d.  That  a  gift  to  an  illegitimate  child  en  ventre  sa  mere, 
vfithoui  reference  to  the  father,  is  indisputably  good. 

4th.  That  a  nft  to  the  future,  i.  e.  the  unprocreated  illegiti- 
mate children  of  a  man,  or  of*a  woman  by  a  particular  man,  u 
clearly  ooid. 

5th.  That  a  gift  by  a  testatOT  to  his  own  illegitimate  children 
ventre   sa  mere   has   been   decided   in  one   instance, 
namely,  '  in  Eaile  v.  Wilson,  to  be  also  void ;  but  the     [  156  ) 
point  admits  of  couaiderable  doubt. 

6th.  That  it  is  very  questionable  whether,  at  this  day,  a  gift 
to  the -future  illegitimate  children  of  a  particular  woman,  even 
irrespective  of  the  &ther,can  be  sustained,  against  the  objection 
founded  on  the  imm<»al  tendency  of  such  a  disposition. 
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CHAPTER  XXXm. 

JOINT  TENANCY,  AND  TENANCY  IN  COMMON. 

L  Joint  Tenancy,  Tenancy  by  entireties,  and  Tenancy. i 

mon. 
IL  What  Words  create  a  Tenancy  m  cominon. 
IIL  Some  Miscellaneous  Questions. ' 


Deviseea  in  uil  ti 

hold,  [p.  1S8.1 

Joint  len4D(:;  in  ch«l«l<  ;  in  pecaniarf  legMics  Mid  midaee  of  pcnonallj,  [p.  IBg.] 
£nla  where  object!  of  b  •oncnireot  gift  majr  beoome  eaticled  al  different  limM, 
■       [p.  159.1 
Tenancy  in  common  nnder  gift  to  children  ai  a  claie  withont  vrordi  of  MTerance, 

Ip.  160.] 
Executorj  trntti,  [p.  IBl,] 

What  words  create  a  tenancy  in  common,  [p.  161.] 
Expreasiona  which  create  a  tenancy  in  common,  [p.  Ifil,] 
"In.  joint  and  eqoat  projionioni."      "Equally.        "  ReipoctiTely,"      "Sereitny." 

"Between  them."    ''All  to  have  part  alike,"  &c  [p.  162.] 
Charge  opon  the  legatees  in  moieties,  [p.  ISS.I 
Direction  in  respect  of  one  legatee's  "  share,"  [p.  16S.] 
Leaning  in  faxor  of  tenancy  in  common,  [p.  163.] 

Words  creating  a  tenancy  In  common  rejected  by  force  of  context,  (p.  164.)  . 

"  After  decease  of  E.  and  Q."  read  afier  decease  of  iarrivor,  [p.  16S.] 
Remark  on  preceding  caam,  [p.  168.] 

Dislinotion  between  joint  tenancj  and  teoancr  in  commoa  as  to  lapse,  &c  [p.  167.} 
Implied  gift  creates  a  tenancy  in  common,  when,  [p.  168.] 
Effect  npon  power,  of  lapse  of  some  of  the  ihares,  [p.  168.] 

L  Under  a  devise  or  beqnest  to  a  plurality  of  persoiiB  concnr- 
rently,  it  becomes  neceBsary  to  consider  whether  they  take  joist 
or  several  interests;  and  that  question  derives  its  importance 
mainly  from  the  tact,  that  survivorehip  is  incidental  to  a  joint 
tenancy,  bnt  not  to  a  tenancy  in  common.^  (a) 

{a)  Any  joint  tenant  may,  Itowerer,  by  his  own  eonTeyanee,  seTor  the  leiuaey  m 
to  bis  own  riiare,  and,  ooaseqaently,  destroy  the  joj  accnscendi  between  himself  add 
hii  companions. 


incident  of  sarrirorahip  Is  still  more  extensirely  destrored,  except  where  it  is  proper 
and  necessary,  as  in  case*  of  titles  held  by  trustees.  4  Kent,  (Sth  ed.)  381,  363-; 
Frewenn.Iteire,  t  Bro.  C.  C.  S34.  Except  also  in  case  of  conreyance,  or  devise  tohna- 
bsnd  and  wife.  Bee  4  Kent,  (Stb  ed.)  363;  Shawn.  Hearsay,  5  MaM.  5!1 ;  Fox  n. 
Fletcher,  8  Mass.  374 ;  Vamnm  b.  Abbott,  la  Maiw.  474,  479 ;  Draper  v.  Jackson,  18 
Mast.  480.    Sea  also  Stmton  s.  Best,  S  Bro.  C.  C.  (FecUns's  ed.)  340,  note  (a) ;  Ra*- 
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(\  devise  to4wo  or  more  persona  simply,  it  has  been  long  set- 
tled, makes  the  devisees  joint  tenante  ^ut  it  should  be  observed, 
that  where  the  objects  of  the  devise  axe  husband  and  wife,  who 
are  in  law  regarded  as  one  person,  they  take  not  as  joint  tenants, 
but  bif  entireties ;  the  consequence  of  which  is,  that  neither  can, 
by  his  or  her  own  separate  conveyance,  affect  the  estate  of  the 
other,  (a) 

Another  conseqneuce  of  this  unity  of  person  in  husband  and 
wife  is,  that  where  a  gift  is  made  to  them  concurrently 
with  other  persons,  they  are  considered  as,  and  '  take  [  158  ] 
the  share  of,  one  only.  Thus,  if  property  be  given  to  . 
A,  aad  B  bis  wife,  and  C,  (a  third  persoa,]  A  and  B  will  take 
one  moiety,  and  C  the  other,  not  A  and  B  two  thirds,  and  C 
the  remaining  third.  (6) 

But  an  exception  to  the  role,  that  a  devise  to  two  or  more 
creates  a  joint  tenancy,  exists  in  certain  cases  where  the  estate 
conferred  by  the  devise  is  an  eitate  tail ;  for  where  lands  are  de- 
vised to  several  persons,  and  the  heirs  of  their  bodies,  who  are 
not  husband  and  wife  de  facto,  or  capable  of  becoming  such  de 
jure,  either  from  their  being  of  the  same  sex,  or  standing  related 
within  tiie  prohibited  degrees  of  consanguinity,  inasmuch  as  the 
devisees  cannot,  either  m  fact  or  in  contemplation  of  law,  (as 
the  case  may  be,)  have  xiommon  heirs  of  their  bodies,  they  -are 
"  by  necessity  of  reason,"  as  Littleton  says, "  ttnants  in  common 
in  respect  of  the  estate  tail."  {c)  As  this  reason,  however,  ap- 
plies only  to  the  inheritance  in  tail,  and  not  to  the  immediate 
freehold,  the  deviaeea  are  joint  tenants  for  life,  with  several  in- 
heritances in  tail ;  so  that  on  the  death  of  one  of  them,  whether 
he  leave  issue  or  not,  the  surviving  devisee  becomes  entitled  for 
life  to  his  share  under  the  joint  tenancy,  {d)  and  the  inheritance 
in  tail  descends  to  the  issue  (if  any)  subject  to  such  estate  for 
life,  (e) 

1.  Freettani  v.  Pairut,  S  Dam.  &  E.  69S. 

'     :  Cox,  Moore.  558,  pi.  759;  8.  P.  Anon.,  Skion.  IBB;  Co.  Lilt 

,   .  it  mmke  iny  difference  u  ngirit  ihin  doctrine,  (hat  the  w'' 

dMCribed  witfaoot  reference  to  herco^jogkl  chancier  !    It  ii  conceired  not. 

(c)  Co.Litl.lMa.  SeealaoEliiabetbrimtley'tcaie,  Djar,  Saea;  Cook  v.  Cook, 
S  Vwn.  5*5 ;  Perry  n.  While,  Cowp,  777. 

{d)  Wilkinioa  ti.  Spearman,  in  I>om.  Prtic.  dt.  Cook  b.  Cook,  !  Tam.  Hi,  end 
Ci»y  B.  WillU,  a  P.  W.  sas.     See  alio  Co.  Lite  183  o. 

(«)  Sometimes  a  reialt  of  thia  kind  ii  prodaced  hj  (he  (ann*  oT  the  will,  of  which 
•n  example  i«  afforded  hv.the  laie  case  of  Doe  d.  Ltttlewood  c.  Green,  1  Hee.  ft  W. 
S19,  where  ■  (e«(Mar  devued  hii  real  estates  to  his  nieces,  E.  and  J.,  eqoall;  between 
them,  to  take  u  Joint  tenanti.  and  their  aevenil  and  reipectiie  heira  and  BEiigni  for- 
ever; and  it  wat  held,  that  they  took  eatales  ae  Joint  tenant!  for  lUe,  with  remainder, 
expect«nt  oit  (he  decease  of  the  inrriTor,  to  them  aa  tenants  in  common. 


, inbjeGt,  a  H 

W,44;  BmIuu  D.  HiOkMj,  1  Heicair,  3 
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(  A  bequest  of  chattels,  whether  reat  or  personal}  to  a  plurality 
of  persouB,  nnaccorapanied  hy  any  explanatory  words,  confers  a 
joint,  not  a  sever^  iateiesQ  (a)  and  that  whether  the  gift  be  by 
way  of  trust  oi  not ;  (b)  and,  notwithstanding  the  disposition  of 
the  Courts  of  late  yean  to  favor  tenancies  in  common,  the  same 
rule  is  now  established  as  to  money-legacies  and  residuary  be- 
quests, (c)  in  opposition  to  some  early  authorities,  (d)  ana  the  . 
doubts  thrown  out  by  l*rd  Thnrlow,  in  Perkins  v.  Baynton.  (e) 
It  is  observable,  however,  that,  in  another  case  which  came  be- 
fore his  Lordship,  (/)  he  relied  wholly  upon  the  words  of  sever- 
ance, as  constituting  the  legatees  of  a  money  legacy,  tenants  in 
common  ;  from  which  Lord  Alvanley  inferred  that  be  had  never 
made  the  observations  imputed  to  him ;  {f )  but  Lord  Eldon  has 
referred  to  them  in  a  manner  which  leaves  no  doubt  of  the  feet, 
although  his  Lordship  has  now  placed  the  general  question  be- 
yond controversy,  by  stating  his  own  opinion  generally  to  be, 
r  "  that  a  simple  bequest  of  a  legacy  or  a  residue  of  personal 
[Nroperty  to  A  and  B  without  more,  is  a  joint  tenancy."  (k)^ 
The  rule  that  a  gift  to  two  or  more  simply  creates  a  joint 
tenancy,  applies  indiscriminately  to  giita  to  individuala 
[  160  }  and  gifts  'to  clasBeB,,including,  it  should  seem,  disposi- 
tions in  favor  of  children,  notwithstanding  Loid  Hard- 
widie's  objection,  in  Rigden  v.  Valiier,  (i)  to  apply  the  constxno- 
tion  to  provislotu'by  a  father  for  his  children,  on  account  of  its 

(a)  Shoore  v.  BillingsleT,  1  Vera.  483 :  Willing  v.  Baiae,  3  P,  W.  US :  BantM  v, 
Allen,  I  B.  C.  C.  181. 

(b)  Aiuin  B.  Smillman,  3  Vern.  SS6. 

(c)  lVem.4HSj  Sir  T.  Janu,  163 ;  2  P.  W.  347,  MS,  S  Id.  113^  4  B.  C.  C.  IS; 
3  Vei.  &29,  633)6  Vea.  1 29;  9  Ves.  197. 

{d]  Cox  V.  QuKDlock,  1  Cti.  Cu.  238 ;  Saunden  v.  Ballard,  3  Ch.  Bep.  214 ;  3  P. 
W,  489. 

|e)  IB.  C.  C.  lis  [PerluD*'»  ed. 
Cb.  Ab.  pi.  10,  cited  b;  bis  LordAip, 
hold  houie,  and  ihere  were  words  of  s 

(/)  JoliSe  V.  Eajt,  3  B.  C.  C.  35. 

(o)  See  Morlej  v.  Bird.  3  Vei.  630,  [Sammsr'B  «d.  note.] 

Ih  Crooke  c.  De  Vandei,  8  Ves.  201  [Snainer'B  ed.  note  lb]]. 

\i)  S  Vbi.  8cd.  2S8. 

> "  Joint-tenancj  in  chstteta,"  It  is  remaifaid  by  Hr.  Chancellor  Kent,  "li  vei^ 
much  reanicted.  It  does  not  anplj  to  Btock  used  in  any  joint  nndertakiog,  either  in 
trade  or  ■gricalture  ;  for  the  farbidding  doctrine  of  sartivonhip  wonid  tend  to  damp 
the  npirit  and  enterpiiu  requisite  to  conduct  the  biuineM  with  anccesB.  When  on« 
joint  partner  in  trade,  or  in  agricnltDre  dies,  bis  int«n»t  or  abaie  in  the  concern  doe* 
not  anriive,  but  goes  to  his  personal  repreaeotalivea.  Subject  to  these  ezceptioDi,  % 
glTl  or  grant  of  a  chattel  interest,  to  two  or  more  pcraoas,  creolea  a.  joint  tenancj ; 
and  a  joint  tenant,  it  ia  aaid,  maj  lawfallj  dispone  of  the  whole  proportj.  In  tega- 
dea  oF  chatieli,  the  Coorta,  at  one  time,  leaned  against  anj  conainiciioa  tendine  to 
tapport  a  joint  tenancj  in  them ;  and  teataiorB  were  NMamed  to  bare  iatendM  to 
confer  legaciea  in  the  moat  advantageoni  manner."    3  Kent,  (Stb  ed.}  3S0,  351. 

Bat  it  has  been  aince  eatabtiahed,  that,  where  a  legacy  ii  given  to  two  or  more 
puaona,  they  will  take  a  joint  tenancy,  nnleaa  the  will  ctmlaini  word*  to  ahow 
lliat  the  tettator  intended  a  aeverance  of  the  interest,  and  to  lake  away  the  right 
«f  latriTonbip.     2  Kent,  (5ih  td.)  361 ;  Iforley  v.  Bird,  3  Vea.  (Snnuier'*  ed.)  SS8, 
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aabjectiog  them  to  be  defeated  by  snrrivonbip.  HoweTer,  a  gift 
by  will,  under  wfaich  all  the  members  of  a  oiass  are  not  necee- 
Baiily  entitled  at  the  same  instant  of  time,  but  which  vests  the 
|Mx>petty  in  ench  as  ate  living  at  the  death  of  the  testator,  with  a 
liability  to  be  divest«d  pro  tanto  in  favor  of  after-born  objects, 
was  recently  decided  to  create  a  tenancy  in  common.  A  be- 
queathed stock  in  the  public  funds  to  B  for  life,  and,. after  her 
decease,  the  capital  to  tiie  children  when  they  arrived  at  the  age 
of  twenty-one  years ;  it  was  contended,  that  the  legatees  were 
tenants  in  common,  according  to  the  position  in  Coke  on  Litt. 
188  a,  that  "  if  lands  be  demised  for  life,  the  remainder  to  the 
li^t  heirs  of  J.  S.  and  J.  N.,  J.  8..  hath  issae,  and  dieth,  and, 
after,  J.  N.  hath  issue,  and  dieth,  the  issues  ^re  not  joint  ten- 
aots,  because  the  one  moiety  vested  at  one  time,  and  the  other 
moiety  vested  at  another  time."  Sir  Li.  Shadwell,  V.  C,  eaid, 
*'  It  is  contzary  to  the  rule  of  law,  that  persons,  who  are  to 
take  at  different  times,  can  take  as  joint  tenants ;  the  property 
must  vest  at  once.  From  the  necessity  of  this  case,  the  chil- 
dren whb  attained  twenty-one,  must  take  ae  tenants  in  com- 
mon." (o)  • 

It  is  observable,  that,  in  the  case  of  Stratton  v.  Best,  {b) 
{which  was  not  cited  to  the  V.  C.,)  ^  contrary  rule  was  applied 
to  the  limitations  of  a*  deed.  By  a  marriage  settlement,  lands 
were  limited,  ia  trust  for  the  intended  huaband  for  ninety-nine 
years,  if  he  should  so  long  live,  with  remainder,  subject 
to  a  power  of  appointment,  in  trust  *for  the  intended  [  161  ] 
wife  for  life,  with  remainder  in  trust  for  all  and  eveiy 
tiie  child  and' children  of  the  husband  by  the  intended  wife,  and 
their  heirs  forever.  It  was  contended,  that  as  the  shares  of  chit 
dren  wonld  vest  at  different  times,  they  were  tenants  in  com- 
mon ;  but  Lord  Thurlow  held,  that  a  joint  tenancy  was  created ; 
observing,  that,  whether  the  settlement  was  to  be  considered  as  the 
conveyance  of  a  legal  estate  [qu.  to  the  trustees  ?]  or  a  deed  to 
uses,  would  make  no  difference,  and  that  the  vesting  at  different 
times  would  not  prevent  its  being  a  joint  tenancy. 

In  the  passage  cited  from  Lord  Coke,  the  great  commentator 
refers  to  a  demise  (b)  at  common  law,  and  his  doctrine  has  been 
oenally  consideied  as  not  applying  to  conveyances  to  uses  or  to 
wills ;  but  bpth  Lord  Thurlow  and  Sir  \i.  Shadwell  concurred 
(and  this^was  their  only  point  of  agreement)  in  disregarding 
this  distinction. 

It  should  be  observed,  that,  in  carrying  into  effect  executory 
tmsts,  the  Courts  will  not  make  the  objects  joint  tenants,  without 
a  positive  and  unequivocal  expression  of  intention  to  that  effect. 
Thou,  where  (c)  Izuatees  were  directed,  as  soon  as  the  testator's   ■ 

ia)  Woodgaie  c  Unwin,  4  Sim.  1S9. 

\b)  S  B.  C.  C.  933  (Perkini'i  ed.  240,  note  (d)]. 

jc)  Huijatt  V.  Townlf,  1  Vm.  Sen.  103. 
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three  daugfatera  attained  their  respective  ages  of  twenty-one,  to 
Qonvey  to  them,  and  the  beirg  of  Uieir  bodies,  and  their  beirs,  as 
joint  tenants,  and,  for  want  of  such  isnie,  ovn ;  Lord  Hard- 
wicke  decreed,  that  HiA  conveyance  shoold  be  made  to  the 
dau^ters  as  tenants  in  common,  with  oross-remainders,  which 
he  thoQght  was  ihe  best  mode  of  giving  efiect  to  these  words. 

ILcTbe  question  next  to  be  considered  is,  what  woids  will 
operate-  to  create  a  tenancy  in  common.  It  may  be 
[  162  ]  stated  'generally,  that  all  ezpreuioos  importing  division 
by  equal  ca  unequal  shares,  or  referring  to  the  devisees 
as  owners  of  respective  or  distinct  interests,  and  even  words 
simply  denoting  y^uality,  will  have  this  effect.  Thus,  it  has 
been  long  settled  that  the  words  "  eqaoMy  to  be  divided "  wiU 
create  a  tenancy  in  common ;  (a)  and  so,  of  ooaree,  will  a  direc- 
tion, that  the  subject  of  gift,  shall  be  distributed,  "  in  jonit  and  . 
equal  proportions"  (b)   ^ 

A  devise  or  bequest  to  several  persons  "  equallg  amongst 
then,"  (c)  or  "  equally," '  (d)  or  "  retpectively"  {e)  or  with  a  mn- 
itatiou  to  their  heirs,  "  as  they  shall  severalty  die,"  (/)  or  to 
several "  between  them"  [g)  has  been  held,  in  contradiction  of 
some  of  the  very  early  ca^s,  (A)  to  make  the  objects  tenants  in 
common.  And  a  similar  construction  has  been  given  (t)  to  a 
devise  to  several,  their  heks  and  assigns,  "  a//  to  have  part  alike 
and  every  of  them  to  have  as  much  as  the  other."    So  wh^  (ft) 

(a)  1  Salic.  396;  I  Vem.  G5  ;  iVem.  430;  I  Eq.  Ca.  Ab.  S92,  pi.  6;  Moore,  994; 
I  F.  W.  U;  1  Lardltajin.  6SS;  ISMod.  SW;  9  F.  W.SSO;  3  B.  P.  C.  (Toml.ed.) 
I(Ml  1  Will.  165;  sa.  C.  C.  )5j  Id.  919]  1  Don).  &  Byl.  5S ;  S  Bun.  &  Aid.  164, 
636. 

(4)  Ettricko  tj.  Ettrii'liB.  Amb.  656. 

(c)  Warner  B.  Hone,  1  Eq.  Ca.  Ab.  EM,  pi.  10. 

((f)  Lewin  r.  Dodd,  Cm.  £i.  443;  S.  C.  nom.  Leirin  v.  Cox,  695;  8.  C.  Hoon, 
998,  pi.  759  i  Denn  u.  Ga»tin,  Cowp.  657. 

(e)  Toireic  v.  Fromplon,  Ssj.  434 ;  Folkei  v.  Weatem,  9  Vei.  456.  Sea  aUo 
HanjattD.  TowaLej,  I  Vei.  Ben.  101. 

(/)  Sheppard  v.  Oiliboas,  S  Atk.  4*1. 


'  The  wordj,  "the  lama  lotw  eqDilljr  diridad  between  them,  both  la  quaiuitf  and 
quality ,"  &c.  in  a  deviae  of  real  estate,  by  a  father  lo  his  Mug,  creates  a  tenanc}'  in 
common.  Walker  o.  Dewing.  8  Pick.  5»0;  Burghardt  b.  Taraer,  M  Pick.  634  ; 
Eliot  D.Carter,  IS  Piek.  436 ;  Eaier*on  b.  Cutler,  14  Pick.  lOS;  Gfuwtdd  v.  Jobn- 

A  grant  of  land  In  fee  to  two  peraona  "jointly,  to  be  equally  diTlded  between  them," 
create*  a  tcjuucT  in  common,  by  rirtne  of  Man.  Stat.  1789,  e.  69,  t  4,  if  not  at  oom- 
non  law.    Bur^hardl  v.  Tamer,  1 2  Pick.  534. 

The  words  "  eqnally  lo  be  divided  in  equal  shnret,"  in  a  will,  creates  a  tenant  in 
common.    Drajion  v.  Dnyton,  1  Desans.  3J9. 

So  the  wards,  "  sbare  and  share  alike."  Bunch  v.  Hnrtt,  3  Desaos.  S8S.  Bee  alM 
Woodgate  o.  Unwin,  4  Sim.  139  ;  Wealcott  v.  Cady,  5  John.  Ch.  S34. 

So  "jointly  and  MTCralty,"  under  the  But.  of  Alasa.  1789,  c.  62,  t  4,  Hiller  v.  Mil- 
ler, 16  Hau.  61. 
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the  devise  was  to  A  and  B  of  lands,  to  b«  enjoyed  atUet,  Iiord 
Mansfield  held  that  they  were  tenaota  ia  common,  coDsidering 
thftt  word  as  synonymoas  with  egualljf. 

Again,  wh»e  (a)  A  bequeathed  a  term  of  years  to  her  two 
danghters,  they  paying  yearly  to  ber  son  j£2d  by  quar- 
terly payments,  *  viz ;  each  of  them  £12  IOj.  yeaily,  oat  [  163  ] 
of  the  rents  of  the  premises,  durin?  his  life,  if  the  terra 
so  long  contiQaed ;  Lord  Chancellor  Jefferies  held  this  to  be  a 
tenancy  io  common,  the  JC25  beitig  to  be  paid  by  the  daughtara 
in  moieties. 

In  another  case  (6)  A  beqaeatbed  his  personal  estate  to  his 
BODB  B.  and  J.,  and  provided,  that  if  J.  should  be  desiroas  to  be 
pat  oat  apprentice,  a  competent  aam  should  be  raised  "  ia  part 
of  the  SHABB,"  to  which  he  wonld  become  entitled ;  and  Mac- 
dooald,  C.  R,  held  that  the  latter  words  were  decisive  of  the 
testat(»'s  intention  to  create  a  tenancy  in  common.  • 

The  preceding  cases  evince  the  anxiety  of  later  Jndgea  to  give 
effect  to  the  slightest  expreesious  affording  an  argument  in  favor 
of  a  tenancy  in  common ;  an  anxiety  which  has  been  dictated 
by  the  conviction,  that  this  species  of  interest  is  better  adapted 
to  answer  the  exigencies  of  families  than  a  joint  tenancy  of 
which  the  best  quality  Ib,  that  the  right  of  snrvivorship,  may, 
at  the  pleasure  of  the  co-ownera  respectively  (if  personally  com- 
petent) be  defeated  by  a  severance  of  the  tenancy. 

This  leaning  to  a  tenancy  in  common  was  ackaovledged  in 
a  case'  (c)  where  a  testator  bequeathed  to  A  and  B  £10,000,  to 
be  equally  divided  between  them,  when  they  should  arrive  at 
twenty-one  yean,  and  to  carry  interest  until  they  shonld  arrive. 
at  that  age.  It  was  contended  that  the  fund  was  to  be  divided 
at  twenty-one,  the  legatees  in  the  nlean  time  taking  it  jointly ; 
and  tha^  therefore,  by  the  death  of  one  under  age,  it  survived  to 
the  other ;  but  Lord  Thurlow  decided  otherwise  ;  observing  that 
the  Court  decrees  a  tenancy  in  common  as  much  as  it  can. 

( Of  coarse,  expressions  which,  standing  alone,  would 
create  *  a  tenancy  in  common,  may  be  controlled  and  [  164  ] 
neutralized  by  the  context ;  and  such  it  seems,  is  the 
effect  of  the  testator's  postponing  the  enjoyment  of  an  ulterior 
devisee,  or  legatee,  niltil  the  decease  of  the  survivor  of  the 
several  co-devisees  or  legatees  for  life,  which,  it  is  thought, 
demonstrates  EUi  intention  that  the  property  shall,  in  the  mean 
time,  devolve  to  the  survivors,  under  the  jns  accreecendt  which 
is  incidental  to  a  joint  tenancy. 

Thus,  in  Armstrong  v.  Eldridge,  (d)  where  a  testator  devised 
the  residue  of  his  real  and  personal  estate  to  trostees,  in  trust  to 

(a)  Etw  ».  Bonis,  1  Vera.  353 ;  S.  C.  1  Eq.  Ca.  Ab.  S99,  pi.  T. 

\b)  G*nt  V.  Lswience,  W^ht.  Sii. 

It)  JoliSb  B.  Eaat,  3  B.  C.  C.  SS. 

(d)  3  B.  C,  C.  219.     See  bIbo  Doe  d.  Calkin  i>.  Tompkinton,  S  Mu.  &  8dir.  16S. 
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sell,  and  apply  the  interest  from  time  to  time  to  the  ase  of  his 
grandchildren  F.,  C ,  R.,  and  IVL,  equally  between  them,  tkare  and 
share  aUke,  for  and  during  their  several  and  respective  nataral 
lives,  and  after  the  decease  of  the  lurvivor  of  th^m,  in  trust  to 
apply  the  principal  to  and  among  the  children  of  his  grandchil- 
dren :  Lord  Thurlow  said,  that  althoagh  the  words  "  equally  to 
be  divided,"  and  "  share  and  share  alike,"  were,  in  general,  con- 
Btrued,  in  a  will,  to  create  a  tenancy  in  common,  yet  where  the 
context  showed  a  joint  tenancy  to  be  intended,  the  words  should 
be  construed  accordingly ;  and  in  this  case  the  interest  was  to 
be  divided  among  four  while  four  were  living,  among  three 
while  three  were  alive,  and  nothing  was  to  go  to  the  children 
while  any  of  the  mothers  were  living. 

And  the  same  construction  has  prevailed  even  where  the 
ulterior  devise  was  not  in  terms,  after  the  decease  of  the  survi- 
vor^ut  after  the  decease  or  the  deceases  of  the  prior  legatees ; 
it  being  considered  that  the  property  is  not  to  go  over  until  the 
decease  of  all  the  legatees,  though  the  words,  especially  in  the 
latter  case,  might  seem  to  admit  of  being  construed 
[  165  ]  after  the  "  respective  "  deceases,  if  the  Court '  bad  felt 
particularly  anxious  to  avoid  the  rejection  of  the  words 
creating  a  tenancy  in  common. 

Tbns  in  Tuckerman  v.  Jefferiea,  {a)  where  the  testator  devised 
to  A  and  B,  to  be  equally  divided  between  them  during  their 
natural  lives,  amd  after  the  deceases  of  A  and  B  to  the  right 
heirs  of  A  forever:  it  was  held,  that  they  were  joint  tenants, 
notwithstanding  the  words  "  equally  to  be  divided ; "  it  being 
considered  that  the  whole  was  to  go  over  to  the  heirs  of  A  at 
once  on  the  decease  of  the  survivor,  not  that  they  should  take 
by  moieties  at  several  times. 

So,  in  the  case  of  Pearce  v.  Edmeades,  (b)  where  a  testatOT 
bequeathed  the  residue  of  his  estate  ta-trustees,  in  trust  to  pay 
the  interest,  dividends,  and  produce  thereof  to  his  daughter  AL 
for  life,  and  after  her  decease  unto  and  between  her  two  childieo 
E.  O.  and  <X  G.,  during  their  respective  lives  in  equal  ikares; 
and  from  and  after  the  decease  of  the  said  E.  O.  tmd  Q.  O.,  upon 
further  trust,  to  pay  or  transfer  and  divide  the  same  unto  and 
between  all  and  every  the  child  or  children,  if  more  than  one,  of 
the  said  Elizabeth  Goldsmith  and  Oeorge  Goldsmith,  in  equal 
shares ;  and  if  but  one,  then  to  such  only  child,  and  if  there 
should  be  no  child  of  the  said  E.  G.  and  O.  G.,  living  at  the 
time  of  their  decease,  or  born  in  due  time  after  the  death  of  the 
said  G.  G.,  then  upon  fnri^her  trust,  for  the  testator's  legal  per- 
sonal representatives.  The  testator  and  R  G.  died,  the  lattet 
leaving  children,  whereupon  the  entire  income  was  claimed  by 
G.  G.  as  the  only  survivor ;  and  Lord  Abinger,  C.  B.,  held  that 

(a)  3  B*c.  Ab.  SSI,  (6lh  ed.)  |i)  3  Ton.  &  CoU.  MS. 
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be  waa  entitled.  "  It  has  been  setUed,"  said  his  Lordship,  "  by 
a  eeriefl  of  deoisioiia,  that  the  words  'respectively,'  and  'in  eqau 
sfaaiea,'  when  not  contTolIed  by  other  words  in  .a  will,  shall  be 
ti^en  to  indicate  the  nature  of  an  estate  or  interest 
*  bequeathed,  and  shall  constitute  a  tenancy  in  com-  [  166  ] 
mon.  But  when  these  words  are  combined  with,  or 
followed  by  others  which  would  make  a  tenancy  in  common 
inconsistent  with  the  manifest  design  of  the  snbaeqnent  bequest 
of  the  testator,  they  may  be  taken  to  indicate,  not  the  nature 
but  the  ^portion,  of  the  interest  each  party  is  to  takeA  In  the 
{Kesent  case  the  bequest  to  O.  G.  and  E.  G.,  during  their  liyes, 
is  of  the  interest  and  dividends  only  of  the  residue  of  the  teata- 
toi's  estate.  The  corpus  of  the  residue  is  not  to  be  divided  or 
possessed  by  the  legatees  till  after  the  decease  both  of  G.  G. 
and  B.  G. ;  and  then  it  is  to  be  divided  amongst  such  of  their 
children  only  as  shall  be  living  at  the  death  of  the  survivor.  It 
is  clear,  therefore,  that  the  mass  of  the  property  is  to  be  divided 
amongst  the  children  who  might  survive  both  the  parents,  per 
capita  and  not  per  stirpes.  This  would  be  quite  inconsistent 
with  a  tenanoy  in  common  of  the  parents.  Again,  the  testator, 
1^  bis  care  in  pursuing  this  property  throngh  three  generations, 
and  bequeathing  it,  upon  failure  of  these,  to  his  then  personal 
Rpresentatrves,  shows  that  be  meant  to  die  intestate  of  no  part 
of  it ;  but  as  the  interest  and  dividends  only  are  devised  to  his 
grandchildren,  G.  G.  and  E.  G.,  and  nothing  is  devised  to  theiz 
children  till  the  death  of  both,  it  would  follow,  that  if  G.  G.  is 
not  entitled  to  the  whole  interest  and  dividends  accrning  after 
the  death  of  E.  Q.  daring  his  life,  the  portions  of  interest  and 
dividends  which  she  took  in  her  lifetime  would  be  undevised 
during  the  remainder  of  G.  G.'s  life." 

As  in  the  three  preceding  cases  no  act  bad  been  done  to  sever 
the  joint  tenancy  (if  any)  between  the  several  devisees  or  lega- 
tees, it  was  not  necessary  to  determine  whether  the  effect  of  the 
will  was  to  confer  a  joint  interest,  with  its  incidental  right  of 
survivoraMp,  or  to  create  a  tenancy  in  common  with 
an  implied  gift  to  the  survivor  *  for  life.  Indeed,  no  [  167  ] 
allusion  is  made  to  the  latter  point,  except  in  Pearce  v. 
Edmeades,  and  even  there  it  does  not  appear  to  have  formed 
the  prevailing  ground  of  determination,  though  perhaps  leas 
violence  is  done  to  the  language  of  the  will  by  implying  a 
positave  gift  to  the  survivor  tnan  by  rejecting  the  words  of  aev- 
eraace.  (a) 

{□)  Where  the  abjActa  are  more  ilun  t«ro,  the  unplicMion,  in  older  to  complete 
the  pnrpoM  of  filling  up  tha  chum  which  would  olherwiM  occur  betweeo  the  de- 
ceaw  of  the  Ant  lud  lut  oT  the  Ecdbdu  fOT  life,  mult  either  give  joint  Mtaies  corr^- 
iiw  the  right  of  inrviTonhip,  or,  which  would  Mem  better,  must,  on  Che  dcceaee 
of  each  teimiic  for  life  after  the  firat,  deal  with  the  accming  shore  or  eharea  of  lacb 
deceased  tenant  or  tenant*  for  life,  in  like  manner.  For  instance,  euppose  the 
dcTiae  to  he  to  A,  B  and  C,  as  teoatiu  in  common  for  life,  and  after  the  deceaM  of 

VOL.  II.  11 
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III.  It  follows  as  a  consequence  of  ihe  survivorship  which  is 
incidental  to  a  joint  tenancy,  that  if  the  devise  fail  as  to  one  of 
the  devisees,  from  its  being  originally  void,  (a)  or  subsequently 
revoked,  (&)  or  by  reason  of  the  decease  of  the  devisee  in  the 
testator's  lifetime,  (c)  the  other  or  otheirs  will  take  the  whole. 
But  the  rule  is  different  as  to  tenants  in  common,  whose  shares, 
in  case  of  the  failure  or  revocation  of  the  devise  to  any  of  them, 
descend  to  the  heir  at  law  (or  if  the  vrill  is  subject  to  the  new 
law,  the  residuary  devisee)  of  the  testator;  (d)  unless 
[  168  ]  '  the  devise  be  to  the  objects  as  a  class,  in  which  case 
the  individuals  composing  the  class  at  the  death  of  the 
testator  are  entitled  among  them,  whatever  be  their  number,  to 
the  entirety  of  the  subject  of  gift.'  (e) 

Here  it  may  be  observed,  that  where  a  trust  is  raised  by  im- 

filication,  in  de&ult  of  execution  of  a  power  of  dietribation,  from 
he  absence  of  an  express  gift,  (/)  it  is  now  settled  that  the 
objects  take  as  tenaaits  in  common;  (g-^  but  it  shonld  seem  that 
under  an  implied  gift  resulting  from  a  power  of  aelecUon,  they 
are  joint  tenants. 

Where  a  power  is  given  by  will  to  appoint  property  among 
several  objects,  and  fae  subject,  in  defamt  of  appointment,  is 
given  to  them  individually  (and  not  as  a  class)  as  tenants  in 
common,  a  question  sometimeB  arises  whether,  by  the  death  of 
aiiy  of  the  objects,  the  power  is  defeated  in  respect  of  the  shares 
of  those  objects.  The  established  distinction  seems  to  be,  that 
if  all  the  objects  aorrive  the  testator,  and  one  of  them  afterwards 
dies  in  the  lifetime  of  the  donee  of  the  power,  the  power  remains 
as  to  thcwhole.  (A)  But,  on  the  other  hand,  if  any  object  dies 
in  the  testator's  lifetime,  by  which  the  gift  lapses  pro  tanto,  the 
power  is  defeated  to  the  same  extent,  (t)    , 

the  snrviTOT  over.  A  die» ;  npoD  which,  A'(  ihsre  paatta  lo  B  and  C,  it  ii  pre- 
onmed,  aa  tenants  in  common.     Next,  B  dies;  bis  iHigiiial  thare  devolre*,  by  Jm- 

pU«d  devJM,  to  G ;  bat  nnlesB  bit  accming  Bhara  (i.  e,  the  one  half  of  A'l  share 
which  came  to  B  ou  A's  decease)  can  pass  to  C,  inch  share  would  be  undisposed 
of  during  the  rcm&iader  of  hii  (Cs)  life.  The  implicaiion,  therefore,  if  admissible  at 
all,  most,  it  is  presumed,  in  order  to  complete  its  pnipose,  gire  B.'s  aocming  share, 
as  well  as  the  ori^nal  one,  to  C. 
(n)  Dowset  u.  Sweet,  Amb.  17B. 

[b)  Unmphreru.  Taylear,  Amb.  136. 

(c)  Davis  D.  Kemp,  Cact.  45 ;  8.  C.  1  Eq.  Ca.  Ab.  Slfl,  pi.  T ;  Carth.  S. 

{d}  CroBswell  t>.  ChesIjD,  3  Ed.  lU.    S.  C.  on  Appeal,  aB.F.  C.  (Toml.ed.)  S46. 
(<)  Bat  see  ante,  rol.  1,  p.  aST, 
(/)8m  ante,Tol.  1,  p.  *85. 

Ig)  Beade  v.  Beade,  9  Vei.  744  [see  Snmner'a  ed.  747,  note  (<■)],  orerniling  Mad- 
u./.ndrew,  1  Ves.  Sen.  57. 


1  See  Sat^ett  v.  Mallorr,  I  Metcalf,  3H,  357. 
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If,  howaver,  under  ihe  gift  in  default  of  appoiutment, 
'the  objects  an  joint  tenants,  or  the  gift  is  to  a  class,     [  169  ] 
of  course,  the  decease  of  any  object,  even  in  the  tes- 
tator's lifetinTe,   as  it  does  not  occasion  any  lapse,  leaves  the 
power  wholly  unaffected. 

It  may  be  observed,  that  as  an  appointment  cannot  be  made 
in  ia.yoi  of  a  deceased  child,  whose  share  under  the  gift  over  had 
vested,  the  only  mode  by  which  the  testator's  bounty  caa  be 
made  to  reach  his  representatives  is  to  leave  a  portion  of  the 
fund  unappointed ;  in  which  case  the  representatives  of  the  de- 
ceased child  will  take  his  share  (but  of  oonrse  onij/  his  share)  in 
the  unappointed  portion.  Lord  Eldou,  it  is  true,  expressed  his 
disapproval  of  this  "  device,"  in  Butcher  v.  Butcher,  (a)  but  his 
Lordship  appears  to  have  objected  to  it  as  proceeding  upon  the 
erroneous  notion  that  it  was  necessary  to  enable  the  donee  to 
appoint  the  remainder  of  the  fiind  to  the  surviving  objects; 
whereas,  according  to  Bovle  v.  Bishop  of  Peterborough,  his 
power  extended  over  tke  whole  fund.  It  may  be  observed,  that 
to  avoid  all  such  questions,  powers  should  always  be  &amed  so 
as  to  authorize  an  exclusive  appointment  to  one  or  more  of  the 
objects,  notwithstanding  the  recent  enactment  {b)  which  ena- 
bles the  donee  of  a  power  of  distribution  to  appoint  nominal 
shares  to  any  of  the  objects.  It  must  not  be  forgotten  that  the 
omiasioa  to  give  a  share  to  each  object  would  atill  be  fatal  to 
the  appointment. 

revarki  of  ihe  prescot  writer  in  liis  volame  appended  to  llie  third  edition  of  Powell 
on  Deviiea,  p.  374,  which  hmarks  ho  has  not  bere  T«peited ;  for  thonKh  he  ii  iiill 
■nable  to  diwoTer  uij  solid  i^nnd  for  the  >llexed  difference  of  eflbct  in  regard  to 
the  power,  where  the  partial  failure  of  the  g;ift  takei  plaoe  ie^rt,  and  when  it  ocean 
afltr  the  death  of  the  to*t&tor,  yet  %e  the  caiea  commeated  on  br  the  diatingnished 
writer  ia  qaeetion  teem  lo  faTor  «uch  a  doctrine,  and  a»  It  ii  tnuly  of  more  impor- 
taoce  that  the  mia*  on  inch  pointa  ihould  be  certain,  than  that  they  ihoqld  be  decided 
'a  the  manner  moat  conaiitent  with  principle,  he  hu  not  fall  diapoied  to  revive  the 


Digitized  bvGoO^^IC 


CHAPTER  XXXIV. 

E8TATB8   m  FBB,  WITHOnT  WOEDB  OP  LIMITATrOIT. 

L  What  estate  patset  by  am  inde/hale  devise  wider  wills  made 

be/ore  1838. 
IL  When  enlarged  to  a  fee  bg  a  charge  of  debts,  legacies,  or 


in. by  a  devise  over  in  ease  of  death  of  prior  devisee 

under  age,  4*c. 
IV.  Effect  of  words  "  Estate,"   « Property,"  "  Beat  EffeeU," 

*<  AAentawce,"    "  Remainder^'  "  Reveraifm,"    "  BUerest," 

"  Part,"  "  Share,"  "PerpetutU  Advowson,"  SfV. 
V.  Effect  of  recent  enactment  as  to  Wilis  made  or  republished 

since  1837. 

Dbvibb  withoDt  worn*  of  Umiuiion  ander  old  law. 

Groanda  for  enlarging  indefiniu  deiisa  loa  fee,  (p.  171.] 

Charge  of  a  grou  aam  on  ihe  dsTisee,  [p.  171.] 

Ai  w  contingent  chwgei,  [17S  ] 

Ai  to  devisee  bcinj;  &)so  executor,  inS-l 

Express  estate  for  life,  or  estate  tail,  not  enlaived,  {p.  173.] 

No  enlargement  where  the  charge  is  upon  ibelind  merelj,  [p.  173.] 

Aa  to  ftnnaal  charge*,  [p.  173.] 

As  to  current  income  eiceeding  aouuily,  [p.  17*.] 

Whether  anunlcj  enlarna  estate  of  dsvisee,  or  ceasea  at  his  death,  [p,  174.] 

Aa  to  annaitiea  charg^  on  land.  [p.  175.] 

Enlargement  to  a  fee  b7  the  effect  of  a  deTiae  orer,  [p.  179.] 

Eitent  of  the  rule,  [p.  175.] 

Devise  over  mlargei  the  pnor  devUe,  when,  [p.  176.] 

Devise  to  A  In  fee,  In  tnul  fbr  B  indefinitely,  [p.  177.] 

Whether  cestui  que  trust  calce«  an  interest  coextensive  with  legal  eatue,  [p.  ITS.] 

Fee  implied  frr — >  ■-^--■-  — ......     -  •.   ■.        .-.-.     r     ,_.  ■ 

What  words  CI 

Word  esliKa  carries  a  f^,  when,  [p.  181.] 

"Estates, "  |p.l81.] 

Not  restiBined  by  words  poin^ng  at  locality,  [p.  ISI.] 

Or  other  expressions  applicable  to  corpaa  onlj,  [p.  182.] 

Befereuce  to  occupancy  not  restrictive  of  word  eiate,  [p.  183.] 

"  Estates,  that  is  to  say,  my  lands,"  aitnate,  &c.  [p.  183.) 

Fetliward  v.  Preacott  overruled,  [p.  tS3.] 


Ip.  183.1 

4  to  state  be! 


iipntptrlji  "  held  not  to  pass  the  fee,  [p.  183.] 


makea  words  of  locality  inoperative  to  reatrain    "  estate,"   defended. 


being  elsewhere  used  in  an  express  devise  for  life,  [p.  lU.] 
ur  lu  an  express  devise  fn  fee,  immaterial,  [p.  184.) 
Preceding  grounds  ocmtriag  conjointly,  inoperative  to  nentraliie  eS'ect  of  word 

"estate,"  [p.  185,1 
"Estate  DBcd  aa  a  word  of  reference,  [p.  ISS,] 
Held  not  to  be  restricted,  [p.  18fl.] 

ictorv^ ,  ^^. , 

ledevbe,  [p.  18T.] 
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BBTATEB  HT  FEB,   WITBOUT  WORDS   07  LIUITATION.  l2o 

Force  of  the  word  "estKtt  "  not  cammniiiaited  [o  other  wordi  bj  which  tahject  of 

gift  was  anbaeqacntlT  described,  [p,  188.] 
"Bbuis"  reatniineci  bj  the  conlext  {p.  819. | 
"Prapen;,"     "RealefffcM."    "Inheritance,"  [p.  190.] 
"Land!  oT  inheriunce."     [p.  190,  note.] 
"  Hereditaroeols."    "  Remainiler."    "  Revertion,"  [p.  191.] 
Bemwk  on  Peibon  v.  Baoki,  and  Bailis  t>.  Gale,  [p.  19S.] 
"  Rifiht  and  title."    "  Intereal,"    "  Part,"  "  ihaie,"  '[p.  192-] 
Wo^  "  >baie  "  held  to  pus  the  fee,  but  with  aid  Trom  contAxt,  [p.  193.] 
RenlBit  on  Parii  v.  Miller,  Ip.  193] 
Effect  of  re«eat  enactment,  (I  Vict.  c.  IS,  t  SB.)  [p.  194.] 
A  dcTJse  without  wordi  of  limitation,  to  pass  the  fee,  [p.  194.] 
Bemaita  on  new  rule,  [p.  194.] 

L  Nothing  ia  better  settled  than  that  a  devise  of  mesBtiages, 
landfi,  tenements,  or  hereditaments,  (not  estate,)  without  wOTds 
of  limitation,  occmrina;  in  a  will  whicB  is  not  subject  to  the 
newly  enacted  rales  of  testamentary  construction,  confers  on  the 
devisee  an  estate  for  life  only,  (a)  notwithstanding  the  testator 
may  have  commenced  his  will  with  a  declaration  of  his  inten- 
tioQ  to  dispose  of  his  whole  estate,'  (6)  or  may  have  given  a 
nominal  legacy  to  his  heir,  (c)  or  may  have  declared  an 
intention  wholly  *  to  disinherit  him,  or  the  will  may  [  171  J 
contain  an  antecedent  devise  to  the  heir  for  life  of  the 
testator's  property,  which  is  the  subject  of  dispute,  (d)  or  the 
devise  in  question  mav  be  to  a  class,  embracing  the  heir,  as  to  the 
testator's  children,  (e)  or,  lastly,  notwithstanding  there  may,  la 
another  part  of  the  will,  or  in  the  immediate  context,  be  a  de- 
vise expressly  for  life,  affording  the  argument,  therefore,  that  the 
testator  meant  something  more,  or  at  least  different,  by  an  inde- 
finite devise;  {/)  though  any,  or,  it  is  conceived,  the  whole  of 
these  circamstancea  concur  in  the  same  will,  it  is  indisputably 
clear  that  such  a  devise  will  confer  only  an  estate  for  life.' 

(a)  Tajlor  e.  Hodges,  i  Ch.  Bep.  87 ;  Deacon  v.  Hanh,  Moort,  594 ;  Bollock  v. 
Bnllock,  B  Vin.  Ah.  93S,jJ.  10  i  Boed.Kirt>y  t<.Eoln]ea,a  Wils.SOi;  Doe  d.  Bowes 
».  BlackeU.  Cowp.  939 ;  Doe  d.  CruuhBeld  v.  Pearce,  I  Pri.  3S3. 

{b)  Denn  v.  Gaikin,  Cowp.  6&7 ;  S.  C.  Dong.  731  ;  Doe  d.  Child  b.  Wr%ht,  8 
Dnra.  ft  E.  64 ;  Doe  d.  Small  t>.  Allen,  ib.  497. 

(c)  Boe  d.  Callow  v.  Bolton.  >  Bi.  1045 ;  Bigbt  v.  Sidebotham,  Doug.  730 ;  Boe  d. 
Peter  n.  Daw,  3  Han.  &  Belw.  518. 

Id)  Awse  t>.  UeDinbh,  1  B.  C.  C.  519 ;  Bight  d.  Complon  v.  Compton,  9  Bast, 
M7.  • 

(f)  Diekioa  r.  Harahal,  Cro.  El.  330, 

If)  Ooodiitle  d.  Uicliards  v.  Edmonds,  7  Dom.  k  East,  633 ;  Awse  v.  Melhuiih, 
IB.  C.  C.  S19;  Doe  d.  Brisloe  t>.  CUrke,  a  New  Rep.  343;  Doe  d.  Viner  v.  Ere,  6 
Adolpb.  &  Ell.  817 ;  Silvej  o.  Howard,  6  Adolpb.  &  Elt.  353. 


I  See  Varaey  v.  Steveni,  SS  Maine,  331. 

*  IT  there  be  a  deviie  to  one  j^oerall;  of  freehold  and  pereonal  estates,  withoni 
»Bj  word*  of  limitation,  he  will  take  an  estate  for  life  only  in  the  freehold,  but  ihe 
penonal  proper^  absolulel;.  Newton  b.  Griffith,  1  Uarr.  &  Gill,  111;  Uawley  c 
Noitluanptan,  8  Haas.  3 ;  Bailey  ■,  Duncan,  4  Monroe,  257  ;  Jones  e.  Doe,  1  Scam. 
376;  Jackson  b.  Wells,  9  Johns.  SSS;  Jackson  c.  Em  bier,  14  Johns.  198;  Jadc- 
•OB  B.  Bnll,  10  Johns.  148  ;  Conowaj  b.  Piper,  3  Barring.  483  ;  Whaaton  v.  Andress, 
33  Wendell,  4» ;  Halt  n.  Ooodwyn,  4  M'Cotd,  443 ;  SeauUa  v.  Porter,  1  Bailej, 
11  • 
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This  role  of  consbiiction  is  entirely  technical,  as,  accoiding  to 
popular  notions,  the  gift  of  any  sabject  wmply,  compreheiidB  all 
the  interest  therein.  A  conviction  that  the  nue  is  generally  sub* 
yeteive  of  the  actnal  intention  of  testators,  always  Indoced  the 
Courts  to  lend  a  wilting  ear  whenever  a  plausible  pretext  for  a 
departure  from  it  could  be  suggested.  Hence  have  arisen  the 
various  cases  in  which  indefinite  devises  have  been,  by  implica- 
tion, enlarged  to  a  fee  simple,  which  cases  fonu  the  next  subject 
of  consideration. 

IL  It  has  been  long  settled  that  where  a  devisee,  whose  estate 
ia  undefined,  is  directed  to  pay  the  testator's  debts  or  legacies,  or 
a  specific  sum  in  gross^e  takes  an  estate  in  fee,  on  the  ground 


48T ;  Wriglit  d.  Denn,  10  Wfaut.  204.  Unlssi,  in  reipecc  to  ibe  reai  eMmte,  there  be 
a  manifeat  intention  to  give  a  fee.  Wail  v.  Belding,  24  Pick.  139,  133  ;  Cook  o. 
Holmes,  II  Mass.  528,631;  i  Eent,  (5th  ed.)  9,  6,  T  ;  Harris  u.  Harris,  8  Johns,  141) 
Jackson  V,  Wells,  9  Johns.  333;  Jaeluon  s.  Embler,  14  Johns,  t9S;  Ferris  v.  Suilh, 
17  Johns,  331  ;  Morrison  a.  Semple,  S  Binn.  94  ;  Steele  e.  Thompson,  14  Seig.  &  R. 
84;  Wright  V.  Denn,  10  Wheat.  304 -,  Beall  d.  Holmes,  6  Hair.  &  Johns.  309,  310. 
Bnt,  if  SQch  intention  is  manifest,  a  fee  simple  estate  will  p&ss,  without  words  of  limi- 
tation or  perpetuity,  lb. ;  Johnson' v.  Jobnson,  I  Munf.  949 ;  Waring  v.  Middlelon, 
3  Desous.  349;  Clark  e.  Miksll,  3  Desaus,  168;  Whalej  i>,  Jenkins,  3  Dbwus.  SDj 
Engle  I'.  Bums,  5  Call.  463;  BraiUford  v.  Hcyward,  2  Desaus,  290;  Josselyo  u, 
Hutchinson,  21  Maine,  340;  Godfrev  v.  Humphrey,  18  Pick.  S39;  Jackson  v.  Bab- 
cock,  13  Johns.  389;  Fo^n.  Clark,  1  K.  Hamp,  153;  Butler  v.  Little,  3  Oreeol.  339: 
Bradslreet  e.  Clarke,  12  WendeU,  602  ;  Baker  v.  Bridge,  12  Pick,  27 ;  4  Kent,  (5lh 
ed,)  5,  6,  7  ;  lb,  536,  ctt^.,-  Beall  v.  Holmes,  6  Harr.  ft  Johns,  305;  Johnson  u.  John- 
son, 1  McMullen,  34S  ;  Sargent  r.  Towne,  10  Maes,  303 ;  Jenkins  tt.  Clement,  StaU 
£q.  Rep.  TS;  Dunlap  i>.  Crawford,  2  M'Cord,  171 ;  Dice  D,  Sheffer,  3  WatU&Serg. 
419;  Areson  v.  Areson,  b  Hill,  410  ;  Cordry  v.  Adams,  1  Harring.  439;  Russell  v. 
Elden,  19  Maine,  193;  Smith  u.  Berry,  8  Ohio,  3GS  ;  Porker  r.Parker,  3  Melcolf,  134  i 
Pox  B.  Phelps,  17  Wendell,  393  ;  Den  v.  Bowna,  3  Harr.  210  ;  AUen  «.  Hoyt,  5  Met- 
calf,  324 ;  Pattison  v.  Doe,  7  Indiana,  283 ;  Pran  a.  Leadbetter,  38  Maine,  9 ;  Lnm- 
maa  v.  MitcheU,  34  N.  Hamp.  39.  The  words,  "  1  give  ray  Uodg ;  "  ■'  oil  tbe  rest, 
residne  and  remainder  of  my  real  estate ; "  "  all  my  c«al  estaie,"  hove  been  held 
severally  to  pass  a  fee  without  olher  words  of  limitation  or  inheritance.  Smitli  t>. 
Berry,  S  Ohio,  365 ;  Parker  v.  Parker,  5  Hetcalf,  IM ;  Godfrey  c.  Humphrey,  18 
Pick.-537.    See  Josselyn  v.  Hutchinson,  21  Maine,  339, 

If  an  estate  be  given  Co  a  person  generally,  or  indeAnitely.  with  a  power  of  disposi- 
dou,  it  carries  a  fee,  unless  tbe  testator  gives  to  tbe  first  l^er  an  aslate  for  life  otily, 
And  annexed  to  it  a  power  of  disposition  of  the  revenion.  See  4  Kent,  (Sib  ed.)  535, 
&36:  Jackson  r.  Coleman, 2  Johns. 391 ;  Henick  v.  Babcock,  12  JobnB,3B9  ;  Jackson 
».  Robins,  16  Johns,  587,588;  Fliutham's  caA,  11  Serg.  &R.  16;  De  Peyaler  d.  How- 
land,  8  Cowen,  277;  Den  v.  Humphreys,  1  Har,  29  ;  Moore  s.  Webb,  9  B.  Monroe, 
283 ;  Ramsdell  v.  Bomad^U,  31  Maine,  28S ;  Cnlbertson  v.  Dnlj,  T  Walu  &  Serg. 
195  ;  luman  v.  Jackson,  4  Greenl,  237. 

By  statale  in  Virginia,  Kentucky,  Mississippi,  Missouri,  Alabama,  and  New  York, 
and  probably  in  olber  Slates,  the  word  "heirs,"  or  other  word*  of  Inheritance,  am 
no  longer  necessary  to  ersate  or  convey  an  estate  in  fee ;  and  every  grant  or  daUe 
of  real  estate,  made  subsequent  to  the  statute,  passes  all  the  interest  of  the  grantor 
or  testator,  unless  the  intent  to  pass  a  less  estate  or  interest  appeus  in  expreas 
terms,  or  by  necessary  implication.  See  4  Kent,  (9th  ed.)  7,  3 ;  Fuller  v.  Oates,  S 
Paige,  335. 

In  New  Jeraey,  Maryland,  North  Carolina,  Sonth  Carolina,  Tennessee,  and  HaiiB. 
chnsetts,  it  has  been  declared,  by  statute,  that  tKUmat  of  lands  shall  be  coDStmed  to 
convey  a  fee  simple,  unless  it  appears,  by  express  words  or  manifest  Intent,  that  a 
lesser  estate  was  intended.  4  Kent,  (9th  ed.)  8 ;  lb.  537,  538,  and  notes ;  I  Harr.  & 
Gill,  Rep-  138,  note ;  Denn  u.  Smilcber,  S  Green,  53 ;  Fay  v.  Fay,  1* Cashing,  93. 
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that  if  he  took  an  estate  for  life  only,  he  might  be  dam- 

nified  by  the  determination  of  his  interest  *  before  re-     [  172  } 

imbnTsement  of  bis  expenditure ; '  and  the  fact  that 

actual  loss  is  rendered  tughlv  improbable  by  the  diBparity  in  the 

amount  of  the  sum  charged  relatively  to  the  value  of  the  land, 

does  not  prevent  the  enlargement  of  uie  estate,  (a) 

For  the  same  reaeon  the  future  or  contingent  nature  of  the 
charge  '  does,  not,  aa  sometimes  contended,  prevent  it  from  en- 
larging the  estate,  (i)  In  the  cases  of  Abrams  v.  Winshnp  (c) 
and  Doe  v.  Phillips,  {d)  the  charge  was  contingent  in  effect, 
thongh  not  in  express  terms,  (being  liable,  under  the  general 
rule,  (e)  to  Mlnre  in  the  event  of  the  devisee's  dyiil^  before  ma- 
jori^,)  and  no  attempt  was  made  to  found  a  distinction  on  this 
circumstance,  which  indeed  seems  precluded  by  the  principle 
that  makes  the  possibility  of  loss  the  ground  of  the  enlargement 
of  the  estate,  as  such  possibility  evidently  exists  as  well  where 
the  charge  is  contingent  as  where  it  is  absolute.  So  it  is  wholly 
immaterial  whether  the  devisee  is  directed  to  pay  simply,  or  to 
pay  out  of  the  land.  (/) 

Where  a  devisee,  who  is  dijected  to  pay  the  testator's  debts, 
is  also  appointed  executor,  the  injunction  is  considered  to  have 
relation,  not  to  his  duty  as  execntor  to  discbarge  the  debts,  but 
to  his  character  of  devisee  of  the  land,  in  which,  therefore,  he 
takes  a  fee.  {g) 

The  role  under  consideration,  however,  is  confined  to  indefi- 
nite devises  ;  for  where  the  diieotion  to  pay  is  imposed  on  a 
person  to  whom  there  is  given  an  express  estate  for  life,  (h)  or 
an  estate  tail,  (whether  limited  in  express  terms,  or  arising  con- 
fa)  Moone  i>.  Heaiem&n,  Wilki,  440;  Doe  v.  Holmei,  8  Darn.  &  Es4t,  ] ;  Qood- 
tltls  V.  Muideni,  i  East,  496. 

lb)  Herson  v.  Blackmore,  2  Atk.  341 ;  Doe  v.  Allen;  S  Dam.  &  Eul,  49T. 

jej  3.ItDM.  3H). 

\d)  3  Barn.  &  Adolpfa.  T53. 

\t)  AaVB,  Tol.  I.  p.  796. 

(/)  Doe  B.  SnelliDg,  b  East,  ST. 

Sq)  Dolion  B.  Hewer,  6  Mtdd.  9 ;  alio  Doe  o.  Phillipi,  3  Bam.  ft  Adolph.  759. 
k)  Goodtitle  D.  Edmonda,  T  Dnm.  &  E.  639.   See  also  Witllav.  Lacaa,  IP.  W.474, 


1  Where  the  char^  is  on  the  Mtate,  and  there  are  do  words  ot  limitation,  the  derlsee 
tak«8  an  eitau  for  life  atiVj ;  but  wbere  the  dm^e  is  on  the  person  of  the  devisM  in 
reniect  to  the  eatnW  in  his  hands,  he  takes  a  fee  bj  impliracion.  Jackson  v.  Bull,  10 
Johns.  148;  Jackson  v.  Martin.  IB  Johns.  31;  JacltBon  ti.  Merrill,  6  Jolins,  IBST; 
Spraker  e.  Van  Alslyae,  18  Wendell,  200;  HaniB  v.  Fly,  7  Paige,  4!l ;  M'Lollan  v. 
Tmner,  IS  Maine,  436  ;  Gibson  v.  Horton,  5  Hbit.  ft  Juhna.  177  ;  Beall  r  Holmes  6 
ib.  SOB  ;  Lithgow  u.  KaTenagh,  9  Mass.  161 ;  10  Wheat,  331  :  Gardner  v.  Gardner,  a 
Mason,  309,  313;  Cook  i>.  Holmes,  II  Maas.S26;  Bowers  c.  Porter,  4  Pick.  I9B,  203: 
Wait  r.  Beldlug,  34  Pick.  139;  Dunlap  «.  CrawTord,  3  M'Cord,  Ch.  177;  Parker  v. 
Parker,  5  MMcalf,  134 ;  Fox  p.  Phelpu,  17  Wendell,  398 ;  Lindsay  v.  M'Cormack,  S 
A.  K.  Marsh,  333  ;  Ferguson  o.  Zepp,  4  Wash.  C.  C.  645  ;  Tanner  u.  Livingston,  13 
Wendell,  83 ;  JackKin  v.  Hoasel,  17  Johns.  381. 

*  A  conlingeni  rharge  on  the  estate  devieed  will  not  carry  a  fee.    Jai-kson  n.  Harris, 
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[  173  ]      Bbuctively  by  implication  from  *  words  introducine  the 
devise  over,)  (a)  the  chaige  is  inoperative  to  enubiige 
Bnch  estate  for  life  or  estate  tail,  to  a  fee  simple.^ 

It  is  well  established,  too,  th^  tbe  mere  imposition  c^  a  bur* 
den  OB  the  land  (without  sayinff  by  whom  it  is  to  be  borne) 
has  not  the  effect  of  enlarging  we  estate  of  any  devisee;  *  aa 
where  lands  are  devised  to  A,  after  debts  and  legacies  are  paid, 
or  subject  to  or  charged  with  tbe  payment  of  debts  or  legacies, 
which,  in  a  will  that  is  subject  to  the  old  law,  confers  only  an 
estate  for  life,  (b)  And  though  undoubtedly  two  cases  may  be 
adduced,  (c)  in  which  devises  seeming  to  belong  to  this  class 
were  held  to  carry  the  fee,  yet  one  of  uiese  cases  professedly  re- 
cognized, while  it  actually  departed  Irom  (d)  the  principle,  which 
distinguisheB  between  charges  on  the  land  m^ely,  and  charges 
on  the  devisee  in  respect  of  the  land ;  and  in  the  other  case,  the 
Lord  Chief  Justice  (Best)  broadly  laid  it  down  that  every  charge 
on  the  land,  without  distinction,  converted  an  indefinite  devise 
into  a  gift  of  the  fee ;  a  position  which  stands  directly  opposed 
to  the  general  doctrine  of  prior  cases,  and  is  also  irreconcilable 
witii,  and  must,  therefore,  be  cone^dered  as  overruled  by  a  more 
recent  adjudication,  (e). 

The  same  principle  applies  to  annual  sums  charged  on  real 
estate,  which,  if  directed  to  be  paid  by  the  devisee  of  an  unde- 
fined estate,  will  enlarge  that  estate  to  a  fee  simple,  whether  tbe 
will  directs  the  annual  sum  to  be  paid  by  the  devisee,  without 

mcve,  or  by  ihe  devisee,  out  of  the  land.  (/) 
[  174 }  *  And  it  is  immaierial  that  the  current  income  of  the 

'  property  exceeds  the  annual  sum  charged,  unless  such 
sum  ceases  with  the  estate  of  the  devisee,  because,  leaving  out 
of  consideration  possible  HuctuationB  in  value,  the  devisee  might, 
notwithstanding  such  eiccese,  be  damnified,  if  the  annuity  should 
happen  to  endure  beyond  his  life  estate. 

Where  the  annuity  and  tbe  estate  of  the  devisee  are  both  in- 
d^nite,  the  alternative  presented  itself  either  to  restrict  the  annu- 
ity to  tiie  life  of  tbe  devisee  of  the  land,  or  to  enlarge  the  estate 
of  the  devisee  of  the  land  to  a  fee ;  and  the  latter  hypothesis 
•was  adopted,  as  being  most  consistent  with  probable  intention. 

{a)  DeDQ  D.  Slater,  G  Dnrn.  ft  E.  G35i  Doe  d.  Owena,  I  Bam.  ft  Adolph.  3tS. 

ji)  Dena  v.  Moor,  9  Dum.  A  E.  SSS;  S.  C.  in  Dom.  Proc.  1  Boi,  ft  Fnll.  S47. 
See  also  Fairfax  b.  Heron,  Prec.  Ch.  67. 

(c)  l>oe  K.  Richardi,  3  Darn,  ft  E.  35G  ;  Gollf  d.  Bijhop  of  Bxelsr,  IS  Moon,  SSI. 

id)  Bnt  see  1  Cromp.  ft  Men.  41. 

(>1  Doe  d.  Clark  v.  Clark,  1  Cromp.  ft  Meea.  3i. 

if)  SpicerD.  Spicer,  Cro.  Jac  537;  Baddeleyir.  Leapingwell,  S  Bnrr.  1533;  Jen- 
kin*  V.  Jenkins,  Willes.  550 ;  Goodright  v.  Stocker,  5  Dun.  ft  Baat,  93  ;  Wgbt  «. 
ComploD,  9  £a<t,  255,  oTermling  Anilej  a.  Chapman,  Cro.  Car.  157- 
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Where  the  devise  is  to  a  person  expressly  for  life,  he  paying  an 
annnity  to  another  also  expressly  for  life,  the  direction  to  pay 
the  annuity  is  inoperative  (as  we  have  seen  the  charge  of  a  gross 
som  is  Qoder  similar  circamstances)  to  enlarge  the  devisee's 
estate ;  and  in  snch  case,  it  seems,  that  the  annuity  continnes  a 
burden  on  the  land  daring  Xiie  life  of  the  annuitant,  even  after 
the  determination  of  the  eBtat«  of  the  devisee,  who  was,  in  the 
first  instance,  made  the  medium  of  payment  (a)  These  posi- 
tions, it  will  be  observed,  leave  open  the  question  as  to  the  effect 
of  directing  a  person,  who  takes  an  express  estate  for  life,  to  pay 
an  annuity  to  another  indefinitely.  There  would  seem  to  be 
some  ground  in  such  a  case,  to  contend  that  the  annuity  was 
intended  to  be  coextensive  only  with  the  estate  of  the  person 
who  ia  directed  to  pay  it,  and,  consequently,  ceased  on  the  death 
of  the  payer,  being  in  fact  an  annuity  for  the  joint  lives 
of  himself  and  the  'annuitant;  but  the  writer  ia  not  [173] 
aware  of  any  decision  on  the  point 

In  consistency  With  the  {principle  which  applies,  as  we  have 
seen,  to  charges  of  gross  sums,  the  imposition  of  an  annuity  on 
any  devised  lands,  in  terms  which  do  not  make  its  payment  the 
personal  daty  of  any  devisee,  leaves  the  estate  created  by  the 
will  wholly  nnenlarged  and  unaffected ;  (b)  which  doctrine  is  so 
well  settled,  that  the  difficulty  of  reconciling  every 'decision  (c) 
does  not  cast  the  slightest  shade  of  doubt  over  the  principle. 

III.  The  fee  simple  is  also  held  to  pass  by  an  indefinite  devise, 
where  it  is  sucoeeded  by  a  gift  over,  in  the  event  of  the  devisee 
dying  under  the  age  of  twenty-one  years;  such  devise  over 
being  considered  to  denote  that  the  pnoi  devisee  is  to  have  the 
inheritance  in  the  alternative  event  of  his  attaining  the  age  in 
question,  since,  in  any  other  supposition,  the  making  the  ulterior 
devise  dependent  on  the  contingency  of  the  devisee  dying  under 
tJieprescnbed  age  is  very  capricious,  if  not  absurd,  [d) 

The  force  of  this  reasoning  is  somewhat  diminished,  where 
the  devise  over  confers  an  estate  for  life  only ;  but  the  rule 
nevertheless  applies  to  such  cases,  (e)  as  it  also  does  where  the 
contingency  is  tne  dying  of  the  prior  devuee  under  any  other 
age  than  majority ;  (/)  and  it  is  not  restrained  (as  has  been 
sometimes  laid  down  by  text-writers)  to  cases  in  which 
the  prior  devise  is  to  the  children  *  of  a  devisee  for  [  176  ] 
life ;  (£■)  not  does  it  matter  that  another  contingent^  is 

(o)  Waiii  V.  Lucas,  I  P.  W.  47*. 
(t)  8«e  Doe  v.  Clayton,  8  Eue,  141. 
(c)  8«e  Andrew  u,  SoaUiooBe,  5  Dnm.  &  E.  391. 

td)  Doe  v.  Cnndall,  9  Eut,  GOO ;   Manhall  d.  Hill,  a  Msnie.  &  Selw.  608  ;  Doe  e. 
Coleman,  e  Price,  179,  orerrallng  Fowler  t>.  Blaokwell,  1  Com.  393. 
M  See  Frogmonon  v.  UolidaT.  3  Burr.  lAIS. 
(/)  See  Doe  v.  Coleman,  6  Price,  179. 
[^)  Doe  V.  Cundall,  9  Eait,  600.  • 
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aasociated  with  that  of  death  under  the  prescribed  age :  for  in- 
stance, an  indefinite  devise  would  be  enlarged  to  a  fee  simple  by 
means  of  a  devise  over  to  take  effect  on  the  prior  devisee  dying 
under  eee,  and  vntkout  leaviitg  lawful  issue,  (a)  In  fact,  the 
implication  may  be  plausibly  contended  for,  even  where  the  con- 
tingency with  which  death  is  associated  does  not  relate  to  the 
age  of  the  devisee  at  all;  as,  in  the  case  of  a  devise  to  A,  and, 
if  he  dies  without  leaving  issue  living  at  his  decease,  then  to  B 
in  fee.  (b)  However  this  may  be,  authority  forbids  the  extenaion 
of  the  doctrine  to  cases  in  which  the  devise  over  in  fee  arises  on 
a  collateral  event  wholly  unconnected  with  the  decease  of  the 
prior  devisee  ^  for,  in  a  case  where  lands  were  devised  to  the 
testator's  wife,  with  remainder  to  A  and  B  ob  tenants  in  com- 
mon, and  the  testator  provided  that  in  case  C  should  disturb  bis 
said  wife  in  the  enjoyment  of  the  premises,  the  faame  should 
go  to  D  in  fee ;  it  was  held,  that  A  and  B  took  estates  for  life 
only,  (c) 

u  is  also  abundantly  clear,  that,  where  an  indefinite  devise  is  to 
take  effect  in  derogation  of,  or  in  substitution  for  a  pre- 
[  177  ]  vious  devise  in  fee,  (being  the  converse  of  the  *  cases 
just  mentioned,)  no  enlargement  of  estate  takes  place. 
Thus,  if  lands  are  devised  to  A  and  his  heirs,  and,  in  the  event 
of  his  dying  under  the  age  of  twenty-one,  and  without  issue,  to 
B,  B  will  take  an  estate  for  life  only.^  {d)  Indeed,  the  seeming 
absurdity  that  a  testator  should  mean  to  defeat  an  estate  in  fee 
for  the  purpose  of  substituting  a  mere  life  interest,  (which  would 
be  the  gist  of  the  argument  for  expanding  the  second  devise  to  a 
fee  simple,)  is  wholly  avoided  by  holding  that  the  second  devise 
defeats  the  first  pro  tanto  only,  whibh  appears  to  be  the  sound 
construction,  (e) . 

It  has  been  sometimes  laid  down,  that  where  lands  are  devised 


,  ___  J.  HeasemBii,  WiUm,  138;  also  Hnlchinson  v.  Stephana,  1  Kee. 

In  thii  case,  thon^h  it  U  difficult  to  diicorer  anr  other  ground  for  die  dodf- 
ion  tban  inch  u  ii  fumiabed  b7  the  docirine  aaggeited,  jet  the  judgment  of  Lord 
La^gdnle,  M.  B.,  does  not  diElincllj  recoguize  that  doctriiw. 

Tae  seversl  pointit  Tally  itated  in  the  i«xt  will  be  found  verj  fullj  discussed  in  Iho 
miter'i  TOlnme  appciided  to  the  3d  edition  of  Powell  on  Deviiai,  p.  399,  i(  ttq, ;  bat 
u  Buidi  point!  cannot  arise  under  wills  ma4e  or  republished  since  the  year  tS37,  and 
maj,  therefore,  DeTer  arise  at  all,  the  writer  has  thought  the  space  occupied  hj  the 
discussion  may,  in  the  present  work,  be  more  nsefull;  appropriated  Co  the  considera^ 
tion  of  questions  of  more  enduring  utility. 

(e}  Bob  v.  Btackett,  Cowp.  aSB. 

\d)  MiddletoTu.  Swain,  Skinn.  339;  Beriston  d.  Hnsae;,  ra.  aes;  Fairfax  ». 
Heron,  Pre,  Ch.  67;  Doe  v.  Holmes,  S  Wils.  fO. 

{e)  As  to  the  subeiiinied  devise  for  life  defeating  the  prior  fee  pro  tanto,  vide  aota, 
vol.  1,  p.  7aa. 


1  Where  lands  *t«  devited  in  ht,  with  a  limitation  over,  to  which  no  words  of  In- 
heriiance  are  annexed,  the  ulterior  devise  will,  noiwitlutaoding,  be  in  fee.  Jackson 
n.Staati,  II  Johns.  337.  * 
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to  farUBtees  in  fee,  in  trust  for  a  person,  without  any  words  of 
limitafion,  tiie  cestni  que  trust  takes  an  equitable  interest  coex- 
tensive with  the  legal  estate  of  the  trustees,  ire,  a  fee. 

The  case,  however,  commonly  cited  as  an  authority  for  this 
proposition,  contains  other  circumstances  by  which  the  determi- 
nation of  the  Court  may  have  been  influenced ; — a  testator  (a) 
devised  to  A  and  B,  am  their  heirs,  all  that  estate  he  had  l&tely 
purchased  of  H.,  called  L.,  in  the  parish  of  9.,  in  trust  for  Joan, 
the  wife  of  P.,  and  James,  her  son  ;  one  moiety  of  the  profits  to 
be  applied  to  the  separate  use  of  Joan,  and  the  other  moiety  to 
be  laid  up,  or  otiierwise  improved,  till  James  should 
*  arrive  at  twenty-one ;  and  if  Joan  should  die  during  [  178  ] 
the  minority  of  James,  then  the  trustees  were  to  lay  up 
the  profits  for  the  benefit  of  her  son,  and  after  the  decease  of 
Joan,  to  permit  James  to  enter  upon  and  enjoy  the  whole,  as  soon 
as  he  attained  ttventy-one.  In  a  case  out  of  Chancery,  the  qaee- 
tion  was,  what  estate  James  the  son  took.  It  was  contended, 
that  he  had  an  estate  in  fee,  not  only  on  the  ground  that  the  legal 
inheritance  was  given  to  the  trustees,  but  also  inasmuch  as  the 
devise  of  "  the  whole  "  had  relation  to  the  word  "  estate  "  in  the 
former  part  of  the  devise.  (6)  On  the  other  side,  it  was  said  that 
the  beneficial  interest  was  not  to  be  measured  br  the  estate  of  the 
trustees,  and  that  the  word  "estate"  was  applicable  only  to  the 
devise  to  them,  the  expression  "the  wAo/e"  merely  referring  to 
both  moieties.  The  Court  certified  that  James  the  son  took  a 
fee,  but  on  which  of  these  grounds  does  not  appear. 

Possibly,  however,  the  case  of  Bateman  i'.  Iloach  (c)  may  be 
referred  to  this  ground ;  the  devise  there  having  been  simply  to 
tnutees  and  thetr  heirs,  in  trust  for  J.  and  S.  for  their  lives,  re- 
mainder to  the  children  of  the  said  J.,  and  to  the  children  of  the 
said  S.,  by  her  then  husband ;  they  to  receive  the  profits  thereof 
when  they  came  of  age.  The  only  question  raised  was  as  to 
admission  of  the  representatives  qI  children  born  subsequently 
to  the  will ;  and  the  Court*was  of  opinion,  that  they  were  en- 
titled, and  that  the  children  took  a  fee  as  tenants  in  common.  It 
is  as  difficult  to  find  a  ground  for  their  taking  a  fee,  unless  the 
one  au^eated  be  admitted,  as  for  their  taking  as  tenants  in 
commOB. 
*It  should  be  observed,  moreover,  that,  in  the  case      [  179  J 


(o)  Challenger  v.  Sbeppttrd,  8  Dnrn.  AiEui,  SST.  See  alao  HatebintOD  r.  Ste- 
pbent,  1  Kee.  -iM;  bal  Ibe  cue  coDt^oed  other  ciicamsuuicei,  and  no  nteinpt 
(anna  to  hnTe  been  mide  to  intti^n  tb«  constnictloa  that  the  deriw  took  an  equi- 
table estate  in  fee  simple,  on  the  gronnd  that  the  deviie  to  the  tmsteea  embraced  the 
legal  fee,  and  that  the  intcreat  of  the  eettnii  que  trust  was  intended  to  b«  coezien- 

{b)  At  to  the  operation  of  the  word  otote,  we  next  leclion. 

(c)  9  Mod.  I(M — a  book  of  doab^ul  anthorit;,  and  containing  in  thit  rerj  rol- 
itme  a  cnie  in  which  the  fee  woi  held  to  pan  on  gronnds  that  are  clearly  nnteuble;' 
Carpenur  ■>.  Chapman,  9  Hod.  9i. 
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of  Newland  v.  Shephard,  (a)  Lotd  Macdeefield  faeld,  that,  ondet 
a  devise  by  a  testator  to  trustees  in  fee,  npon  trust  to  pay  the 
produce  and  interest  to  such  of  his  grandchildren  as  should  be 
living  at  the  time  of  his  decease,  until  they  should  come  to  the 
age  of  twenty-one  years,  or  be  married,  the  grandchildren  took 
the  fee,  his  Lordship  reasoning  much  on  the  testator's  having 
vested  the  fee  in  the  trustees,  and  riven  the  "produce"  to  the 
children ;  though  it  appears  by  the  Register's  book  (b)  that  the 
word  "  produce'*  was  not  in  the  wilL  In  either  case,  the  con- 
struction was  altogether  unwarranted,  and  the  aotmdness  of  the 
decision  has  been  denied  by  Lord  Hudwicke.  (c) 

Upon  its  authority,  however,  Lord  Keeper  Henley,  in  Peat  c. 
Powell,  {d]  held  that  where  a  testator  gave  all  bis  r^  and  per- 
sonal estate  to  bis  executors,  in  iTUst  for  his  younger  son  G.  till 
he  should  attain  twenty-one,  and  thea  the  trust  to  cease,  G.  took 
the  whole  beneficial  interest ;  his  Lordship  observing,  tiiat  the 
trust  onitf  was  to  continue  during  the  minori^,  and  that  the  caae 
of  Newland  v.  Shephard  was  much  stronger. 

IV,  The  proper  and  technical  mode  of  limiting  an  estate  in 
fee  simple  is  to  give  the  property  to  the  devisee  and  his  heira,  ox 
to  him,  his  heirs,  and  assigns  forever;'  bnt  sneh  an  estate  may, 
even  under  wills  made  before  1838,  be  created  by  any 
[180]  ^pressions,  however  informal,  'which  denote  the  in- 
tention. Thus,  the  inheritance  in  fee  was  held  to  pass 
by  a  devise  to  A  in  fee  simple,  (e)  or  to  A  forever,  (/)  or  to  him 
and  his  ass^nx  forever,  fg-)  but  not  to  a  person  and  his  assigns 
simply,  which  gives  an  estate  for  life  only,  (A)  or  to  A  and  his 
successors,  (t)  or  ta  A  et  san^ini  stio;  (k)  to  two  et  heredHnut 
omitting  sois) ;  (I)  to  a  man  and  his,  and  to  do  what  he  toill  with 


{a)  aP.  W.  1»4;  S.  C.  3  Eq.  Ca.  Ab.  339,  pL  4.  Mr,  Cmiw,  G  Dig.  641,  bu 
inoccaratcly  Btated  this  c#M  to  hare  boen  rccognbed  Id  Cballeneer  v.  Shepuard,  8 
Dam  Ji  E.  697,  anle,  1T7.  * 

(i)  Soe  Mr.  Cox'i  n.,  3  P.  W.  194. 

(cj  In  Fonerenu  o.  Fonereaa,  3  Atk.  316. 

((/)  Amb.  367 ;  S.  C.  1  Ed.  479. 

[t)  Br.  DcTiae,  pi.  31 ;  Baker  v.  Rajinond,  And.  SI  ;  8  Tin.  Ab.  1106,  pi.  B. 

(/)  Co.  LiLC  9  i|  Wbiiing  n.  Wencini;!,  S  Via.  Ab.  30fi;  1  Bolit.  £19  i  3  Lord 
Bajm.  I ISB.     See  aiso  Heath  v.  Heath,  1  B.  C.  C.  148. 

(a)  Co.  Lin.  9  b. 

(i)  Id. 

(i)  Webb  n.  Herring,  RoU.  Rep.  399,  pi.  35;  S.  C.  B  Vin.  Ab.a09,  pi.  1. 


«9aTT  to  devise  a  fee.  JackMii  v.  Babcock,  13  Johns. 
389.  The  words  "I  devise  mj  lands,"  in  a  wiD,  are  (alGdent  to  poM  an  estate  of 
inheriCaoce.  Smith  d.  Bert?,  B  Ohio,  ass.  So  the  words  "  I  irill  and  bequeath  to 
mv  son  B.  one  hair  of  my  pUntalion  whereon  I  now  lire."  Dnnlap  v.  CrairTord,  I 
bfCotd,  Oh.  ITT.    See  ante,  1S4,  135,  note. 
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U,  (a)  and  even  to  him  aitd  kit  simply;  (b)  to  A  to  give  and 
tell;  {e)io  A  to  give  and  tell,  and  do  therewith  at  hit  vnll  and 
pteatwe  ;  (<Q  or  to  s  person  to  her  own  use,  to  give  awaj/  at  her 
death  to  whom  the  pleatet ;  (e)  or  to  be  at  the  diteretion  of  a. 
person.  (/) 

And  in  a  recent  ease,  (g)  where  a  testator,  after  giving  to  bis 
wife  and  her  heirs  and  assigns  forever,  all  the  residue  of  bis  per- 
sonal eatete,  made  her  "  full  and  whole  executrix  of  a  fireebold  " 
house,  it  waa  held  that  the  fee  passed  to  the  wife. 

But  it  has  been  decided  titat  a  devise  of  lands  to  a  person  by 
her  ^freely  to  be  potsetted  and  enjos/ed,"  (A)  passes  only 
an  *  estate  for  life ; '  though,  in  an  earlier  case,  similar  [  181  ] 
words  were  held  to  give  a  fee,  (t)  but  there  were  other 
ffronnds  for  the  constmctioii,  paiticnlaily  an  annuity  to  be  paid 
og  the  deviieet  ont  of  the  estate ;  (A)  which  charge,  in  the  opinion 
of  Lord  Mansfield,  also  showed  uiat  the  word  "&eely"  coold 
not  refer  to  exemption  from  incumbraaoes ;  and  to  this  Lord 
EUenborongh  also  adverted  in  Ooodrigbt  v.  Barron. 

It  baa  been  long  established,  that  a  devise  of  a  testator's  estate 
includes  not  only  the  corpua  of  the  proper^,  but  the  whole  of 
bis  interest  therein;^  (/)  and  the  same  effect  has  been  given 
to  the  word  "  estates  "  in  the  plural  number,  (tn)  notwithstand- 

\d\  Idtcb.  St. 

rs  eopjboldi  *i«  so  limited. 
■  ■ .  S06,  pi,  8. 
...  Dev.  pi.  39;  I   Leon.  1S8;  8  Tln.Ab.  S34,  pi.  %; 
Jennor  v.  Hardy,  Id.  \  L«on.  SS3. 

{e)  TineweU  v.  Pciklna,  1  Atk.  IDS.  When  inch  ■  phnu  fa  added  to  an  o^nwi 
Mtate  Tor  life,  it  confarB  a  power  only.    See  Tomliaaon  v.  Dighton,  i  P.  W.  149. 

(/}  Wliuton  V.  CleycoD,  1  Leon.  1S6 ;  S  Vin.  Ab.  135,  pi.  7.  Sec  also  Goadtida 
V.  Otiray,  S  Will.  t. 

{g)  Doe  d.  Hickman  v.  Hailewood,  6  Adolph.  k  Ellii,  167. 

{k)  Goodright  d.  Drewry  r.  Barron,  11  Eait,  330. 

It)  LoTcacna  d.  Mndgo  v.  Blight,  Cowp.  392. 

\k)  Ante,  p.  173. 

tl)  aLer.  91;  3  Eeb.  ISO;  1  Uod.  Up;  3  H^d.  iS,  138;  3  Kab.  49;  4  Mod.  89; 
1  Show.  S49,  896 ;  1  8»lk,  MB,  239  j  T  Com.  337 ;  S  Vern.  690 ;  Pre.  Ch.  364  ;  9 
Vera.  564  ;  13  Hod.  694  ;  2  Lord  Raym.  1334  |  3  P.  W.  S24  ;  I  Eq.  Ca.  Ab.  178.  pi. 
IB;  SP.  W,  194;  Can.  Temp.  Talb.  157;  Amt.  ISl :  3  Atk.  SB,  103;  3  Atk.  1S6; 
I  Vei.  Sen.  10 ;  3  Id.  48  ,-  3  Bl.  938 ;  1  H.  Bl.  323  ;  Willei,  396  ;  Llofft,  9S,  100  ;  4 
D.  &E.  89;  1  Bo*.  &FnU.  NewBep.SSS;  11  East,  SIS;  SBrod.  &Biug.  89;  S  Sim. 
364. 


Jackion  t.  Merrill,  fl  Johni.  18S;  Jarkaon  v. 
Delancy,  13  Johni.  537 ;  Jackaon  v.  Babi^ock,  IS  Johns.  389  ;  Jackaon  v.  Delancj, 
U  Jahna.S8i;  Joaeelyn  v.  Hntcbinaon,  21  Maine,  340;  OodrreT  r.  Humpbrey,  18 
Fic^  639;  Hangerford  v.  Andenon,  4  Day,  368;  Brown  v.  Wood,  IT  Hasa.  68; 
Fraier  v.  Hamilton,  3  DeHani.  973 ;  Cingea  v.  Heyward,  9  Desana.  493 ;  Haxt^  e. 
BrcKiman,  1  Bra.  C.  C.  (Perfcint'a  ed.)  437.  notea ;  Hodgken  v.  Lloyd,  3  lb.  539, 
note  [*) ;  ChnrduU  c.  Dibben,  9  Sim.  447 ;  Tnrbett  v.  Tarbett,  3'Teatea,  187  ;  Moi^ 
riion  V.  Sample,  6  Binn.  97  ;  Whaley  v.  Jenkina,  3  Deeaua.  80;  4  Kent,  (Sih  ed.) 
635;  KellogK  v.  Blair,  6  Melcslf,  333;  Campbell  v.  Canon,  13  Serg.  &  B.  54; 
Donghly  v.  Browne,  4  Teatea,  179. 
VOL.  n.  IS 
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ing  the  doabts  expressed  by  Lord  Haidvi<^e,  in  (^oodwyn  v. 
Goodwyn.  (a) 

And  it  is  now  settled,  that  the  word  estate  will  carry  the  in- 
beritance,  though  it  be  aocompanied  by  words,  of  locality,  or 
othei  expressions  referable  exclualvely  to  the  corpus  of  the  prop- 
erty. Thus,  the  fee  has  been  held  to  pass  by  a  devise  of  **  my 
estate,"  or  " my  estates," {b)  " at  A."  or  " m  A."  (e)  (for  the 
idle  distinction  between  at  and  in  wonld  not  now  be 
[  182  ]  endured,)  or  "  my  estate  of  'Asktott,"  (d)  or  (which 
it  was  said  would  have  been  the  same  in  cdnsimc- 
tion)  "  my  Askton  estate,"  (e)  and  so  of  "  all  my  estate,  lands, 
Sue,  called  or  known  fr$>  the  name  of  the  OocU  yard,  m  the 
parish  of  St.  Oties,  London,"  (/)  or  of  "  all  that  estate  I  bought 
of  A."  (g) 

So  in  the  oaae  of  Gardner  v.  Harding,  (A)  it  was  held  that  a 
devise  to  Q.  of  "  my  freehold  estate,  consisting-  of  thirty  acres 
of  land,  more  or  less,  with  the  dwelling-house,  and  all   the 

erections  on  the  said  farm,  sitnate  at ,  in  the  county  of 

,  now  in  the  occupation  of  G."  vested  in  O.  an  estate  in 

fee  simple. 

So  where  (t)  a  testator  gave  to  his  wife  H.  all  his  real  and 
pasonal  estates  whatsoever,  that  is  to  say,  his  land,  houses,  and 
all  other  buildings  situate  in  Stamford  Bridge,  in  the  counti/  of 
York,  upon  his  eitate,  and  likewise  all  his  household  furniture 
and  stoick  in  trade  unto  the  said  H.,  it  was  decided  that  H.  took 
the  fee  in  the  real  estate. 

The  preceding  cases  seem  to  overrule  Pettiward  v.  Prescott,  (ft) 
where  Sir  W.  Grant,  M.  B.,  held,  that  a  devise  to  IL  P.  of  the 
testator's  "  copyhold  estate  at  PiOney,  consisting  of  three  tene- 
ments, and  now  wider  a  lease  to  A.  B.  iot  a  term,"  &c.,  conferred 
an  estate  for  life  only,  his  Honor  being  of  opinion  that  the  tes- 
tator did  not  mean  to  speak  of  the  quantity  of  interest,  but 
merely  of  the  corpus  or  'snbjeq^  of  disposition.  The  M.  R. 
relied  upon  the  dic^m  of  Lord  Kenyon,  in  Fletcher  v.  Smi- 
ton,  (/)  who  cited  Lord  Hardwicke's  observatjon  in  Goodwyn 

{a)  1  T«s.  Sen.  BSfi. 

(b)  Uuaree  v.  Tall,  Amii.  181. 

(e)  IbbeUoD  v.  Betkwiih,  Csa.  Terop.  T«!b.  157 ;  Bwry  v.  Edaeworth.  i  F.  W. 
523 ;  Talliicll  v.  Vise,  ^  Atk.  37 ;  8.  C.  Burn.  Ch.  Bep,  » ;  Holdftut  d.  Cowper  v. 
Mkneo.  1  Dam.  JeE.  411;  Ulhwattp.  Bryant,  6  Taanr.  317,  Mstad  infra. 

Id)  Cbiche«Eeri'.0xeadeD,4Tuuit.  176;  B.  C.  ou  Appeal,  t  Dov.  93. 

[/]  Siw  d.  Child  r.  Wright,  7  EaBt,359;  nod  eee  Frico  f.  Gibson,  3  Ed.  IIS; 
Stewart  v.  Qarrect,  3  Sim.  398. 

{a)  Bailis  i>.  Gale,  i  Ves,  Ben.  4S. 

{k]  3  J.  B.  Moore,  S65.     Se«  alio  Farii  v.  Milter,  5  Man.  &  8.  40B ;  bat  vide  infn. 

|i)  Denn  d.  Richardioii  v.  Hood,  7  Tannt.  3S. 

{k)  7  Vea.  941.  See  also  Charlloa  v.  Tajlor,  3  Vea.  &  Boa.  160,  where  bi*  Honor 
avoided  deciding  wbethor  a  reftrenM  to  the  occnpation  reitrained  the  operation  of  the 
word  "  eitate." 

(t)  9  Dam.  ft  B.  6S8. 
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nr  ns  bimplb,     *  *    1S5 

0.  CSoodwyn,  (a)  that  *no  case  had  oocnrred  in  which  [  183  ] 
it  had  been  held  that  a  fee  paaeed  by  the  devise  of  an 
estate,  if  the  testator  added,  m  the  occupation  of  ana/  partictf 
lar  tenant;  bat  Ixird  Kenyon  omits  the  eabsequent  remark 
of  thb  great  lawyer,  that  there  toaa  no  reason  why  such  words 
should  restrain  it  more  than  locality,  which,  he  observed,  would 
not. 

Id  stnne  recent  cases,  too,  a  doctrine  has  been  advanced  which 
seems  to  be  scarcely  reconcilable  with  the  preceding  cases.  Tbas 
in  the  case  of  Doe  r.  Clarke,  (i)  where  the  devise  was  in  the 
following  words :  "  I  also  give  and  beqneath  to  my  brother, 
Bichard  Clarke,  all  that  dwelling-house,  malt-kiln,  stable,  and 
garden,  with  all  lands  appertaining  to  the  same,  lately  in  tiie 
possession  of  Joha  Steele,  of  Wybnobary,  or  his  mortgagee ;  the 
aaid  propertjf  lying  and  being  in  the  township  of  "Wybmibmy." 
One  of  the  gronnds  on  which  it  was  contended  that  this  devue 
passed  tfae  fee,  was,  that  the  word  "  property "  occnired  in  it ; 
but  the  Conrt  observed,  that  the  word  "  properly  "  was  not  need 
there  to  describe  the  qaantnm  of  the  estate  to  be  taken,  but  tlie 
local  sitnation  of  the  premises ;  and  accordingly  the  devisee 
Was  held  to  take  only  an  estate  for  life. 

The  role  which  reads  the  word  "  estate,"  as  comprising  the 
testatoi's  interest  in  the  land,  though  acoompaoied  with  words 
referring  to  locality,  has  sometimes  been  considered  as  going  too 
Car ;  bnt  the  censure  seems  mijost.  The  additional  expressions 
only  show  that  the  testator  bad  the  corpos  of  the  land  in  bis 
contempbitioD,  to  describe  which  is  nnqnestioaably  always  one 
ot  the  offices  of  the  term  estate  so  nsed.  The  interest  cannot 
be  included  withont  the  locality,  bat  the  locality  may  without 
ilie  whole  interest.  Why  then  shonld  the  word  be  deprived  of 
the  larger  meaning  by  expressions  showing  that  the  testator  had 
the  other  in  his  view  7 

*  It  is  clear  that  the  word  esU^e  is  not  prevented  ftota     [  184  ] 
canying  the  fee,  by  the  clroametaDce  of  the  testates 
having  used  the  same  word  in  another  devise,  where  it  can  have 
DO  snch  operation,  becaoee  the  devisee's  interest  is  there  ex- 
pressly confined  to  his  life. 

Thns,  in  Randall  v.  Tachin,  (c)  where  a  testator  devised  to 
his  niece  J.  foarteen  dwelling-hoases,  with  their  appurtenances, 
(minutely  describing  them,)  all  which  estateSf  bemg  copyhold, 
and  held  of  the  manor  of  K.,  he  devised  to  the  said  J.,  for  her 


(a)  I  Vce.  9«n.  338. 

(t)  1  Cromp.  &  M«M.  99.  8m  klfO  Dob  p.  Tncker,  3  Barn.  &  Adolph.  4T3,  gttted 
po«t,  186. 

(c)  6  Taont  410,  Bod  Ibbetson  v.  Beckwitk,  Cai.  Temp-  Talb.  157.  Bat  see  the 
oUenretioa  of  Wille^  C.  J.,  in  Hooue  v.  HeaMmaa,  Wulea,  138,  in  regard  to  the 
woid  "  iDberituice,''  which  a  inconiiatont  with  the  priaciple  of  then  Mid  nuui;  other 
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eeparate  nse,  for  her  Hfe,  and  after  her  decease  to  her  bod  M.  ;  , 
it  was  held,  that  M.  took  the  fee  by  force  of  the  word  estates; 
which,  it  was  considered,  was  farther  strengtitened  by  a  direc- 
tion introdaced  into  the  devise,  tbat  so  long  as  W.  shonld 
choose  to  live  in  a  cntain  bonse,  (part  of  tjie  devised  property,) 
and  sbonld  keep  the  same  in  repair,  he  shotdd  not  be  charged 
more  than  hie  present  rent,  (a) 

By  parity  of  reason,  too,  it  is  dear  that  where  ibe  word  estate 
occmi  elsewhere  in  the  same  will,  in  company  with  express 
words  of  limitation  in  fee,  its  operation  to  confer  the  ioheritanoe 

ja  not  thereby  restrained,  (b) 

[  180]         'And  as  neither  the  association  of  theword  "estate" 

with  words  of  locality,  nor  its  being  nsed  elsewhere  in 

conjunction  with  express  words  of  limitatioB  prevents  it  from 

.  passing  the  fee,  so  those  circumstances  conjointly  occnrring  in 

the  same  will,  are  equally  inopeiative  to  produce  this  effect. 

Thiu  where  (c)  a  testator  devised  a  rent-oharge  to  the  issDiag 
oat  of  all  his  real  estate,  lands,  tenements,  and  hereditaments  in 
P.,  and  then  devised  his,  said  estate,  lands,  Sec.  to  M.,  her  heirs 
and  assigns  forever;  bntin  case  she  shonld  die  under  twenty- 
one,  and  without  lawfnl  issue,  then  he  devised  his  said  estate, 
lands,  &C.,  onto  A.  during  her  life,  and  after  her  decease  the  tes- 
tator devised  all  his  said  estate,  kc.,  to  the  children*  of  H.  as 
tenants  in  common :  Lord  Clifford,  M.  B.,  held,  that,  notwith- 
standing the  connection  of  the  word  estate  with  locality  and 
words  of  limitation,  it  was  sufficient  to  carry  a  fee  to  the  chil- 
dren of  H.  His  Lordship,  however,  hesitated  to  compel  a  par- 
chaser  to  take  a  title  depending  on  that  construction ;  bat  the 
Sirehaser  consented  to  a  case  being  sent  to  the  Court  of  King's 
ench,  and  that  Court  being  of  opinion  that  the  children  of  H. 
took  the  fee,  a  specific  performance  was  decreed. 

So  where  (d)  a  testator  devised  the  moiety  of  the  rents  of  his 
estate  named  Islington  and  Cove's  Penn,  in  the  parish  of  St 
Mary,  Islington,  to  be  divided  equally  among  his  grandchildren  j 
the  other  moiety  of  the  rents  of  his  said  estate  and  Peon  he 
devised  to  his  son,  R.  Stewart,  and  his  heirs  forever;  Sir  L. 
Shadwell,  V.  C,  held  that  the  grandchildren  took  the  fee,  on  the 

(a)  Tbe  cues  stated  in  the  text  Mem  lo  OTemile  Awm  v.Helhuiah,  1  B.C.  CGI  a, 
where  Mr.  Baron  Eyre  held,  that  u  devise  by  ■  teglator  of  aU  bis  Mt«tes  aod  effects, 
landa  and  hereditimena,  to  A  and  B,  during  tbeir  joint  liven,  and  to  ihe  mruitmr  of 
fAaii,  did  not  earrj  a  fee  tothatarrivor.baMiiBethe  lamewordi  were  n»ed  in  dovnhig 
the  expreai  estate  during  ibe  jobt  liTes.  But  tee  Doa  v.  GiriUim,!  Mb*.  &Maii.U7, 
Blatcd  post,  p.  188. 

(6)  Uthiratt  n.  BrjanI,  6  Tamil.  31T,  itated  infra,  S««  also  Ihb«t»OB  o.  Beckwith, 
Ca».  Temp.  Talb.  1ST,  ciicd  bj  Mr.  Cox,  in  liis  note  to  ChesVr  v.  Painter,  S  P.  W. 
336,  u  overruling  that  raao;  bat  the  word  alate  does  not  oecnr  in  the  devise  in 
fee  in  the  former  case.  The  principle  itaied  in'tbe  text  extendi  to  atl  words  bar- 
ing the  foree  of  including  tUe  inlcreft.  Norton  v.  Lndd,  1  Latw.  TBS,  tnfn,  post, 
p.  191. 

(i)  Wilkinson  v.  Chapman,  3  Bms.  U5, 

\d)  Steurt  D.  Qarreit,  3  SiiD.  398. 
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gronnd  that  the.  devise  of  the  lenta  of  the  estate  waa  the  same 
88  a  deviae  of  tiie  estate  itself. 

*,It  has  been  aometimes  thought  that  the  wwd  ettate     [  186  ] 
if  used  as  synoDymoiiB  with,  and  as  referential  to,  an 
antenor  term  of  description,  not  capable  of  carrying  the  fee,  is 
equally  restricted  in  its  operation. 

TbtiB  where  (a)  a  testator  devised  to  his  danghter  £20  a-year 
out  of  the  jvofits  of  his  estate  or  lands  at  Eaton,  and  then  devised 
to  his  grandson  B.  his  messuag^e  at  Eaton,  with  the  houses  ond 
kereiUlaments  thereunto  belonging,  and  certain  parcels  of  land  at 
Eaton;  and  he  declared  his  fmther  will  to  be,  that  B.,  when  he 
arrived  at  the  age  of  twen^-one  years,  should  enter  upon  and 
enjoy  the  above-mentioned  estate,  with  the  hereditaments  there- 
unto belonging,  situate  at  Eaton  aforesaid.  Bat  he  provided 
that  if  B.  should  run  away  &om  his  profession,  all  his  right, 
title,  and  claim  to  the  estate  of  lands  and  houses  devised  to  him 
should  devolve  and  descend  to  his  brother  M. ;  it  was  held,  that 
the  word  estate,  being  by  its  reference  restricted  to  the  ante* 
cedent  words  of  devise,  did  not  pass  a  fee,  as  those  antecedent 
words  would  not  do  so ;  though  the  Court  decided  that  other 
expreaaions  in  the  will  had  that  effect  (6) 

In  Randall  v.  Tnchin,  Gibbs,  C.  J.,  referred  to  this  case  as  de- 
cided on  the  principle,  that  the  word  estate  was  merely  used  as  a 
word  of  reference,  and  meant  no  more  than  the  expression  to 
which  it  referred.  In  opposition  to  such  a  principle,  however, 
may  be  adduced  the  case  of  Boe  d.  Allport «.  Bacon,  (c)  where 
a  testator  devised  his  lands,  messuages,  and  tenements,  to  his 
wife  for  her  life,  and  after  her  decease  then  all  tiie  *'  laid  estates" 
to  be  divided  among  his  sons,  J.,  G.,  H.,  and  P.,  and  Ma  son-in- 
law  C,  share  and  share  alike ;  and  it  was  held,  that  the  sons 
and  son-in-law  took  the  fee. 

*  So  in  the  case  of  Uthwatt  v.  Bryant,  (d)  where  a  [  187  ] 
testator  devised  ail  his  freehold  lands^  tenements,  tithes,  • 
hereditaments,  and  premises,  in  the  parish  of  B.,  to  certain  per- 
sons for  life,  with  remainders  over,  and  on  a  given  event  devised 
his  said  freehold  estate  in  the  parish  of  B.  to  ha  daughters,  as 
tenante  in  common ;  and  in  case  such  his,  said  children  should 
die  in  the  lifetime  of  his  wife,  then  he  deVised  all  his  said  free- 
hold estate  in  the  parish  of  B.  to  his  wife  and  her  heirs  forever: 
It  was  contended,  that  inasmuch  as  the  testator  bad  twice  de- 
scribed the  subject  of  devise  by  words  not  capable  of  carrying 
the  fee,  when  he  afterwards  devised  it  by  the  term,  "  the  said 
freehold  estate  in  the  parish  of  B.,"  he  thereby  gave  only  the 
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same  tiling  as  he  had  befoie  given,  and  that  therefore  the  daugfa* 
tera  took  eetates  for  life  only ;  bat  the  Coivt  certified  that  they 
took  the  fee. 

It  ia  established  that  the  word  ettaU,  occurring  merely  in  the 
introductory  clause  in  the  will,  by  which  the  testator  profeBses 
in  the  usual  manner  hia  intention  to  dispose  of  all  hia  woridly 
and  temporal  estate,  will  not  have  the  effect  of  enlarging  the 
subsequent  deTises  in  the  will.'  (a)  As  where  a  testator  sayii 
"  As  to  all  my  worldly  estate,  I  dispose  thereof  as  follows ; "  and 
then  proceeds  to  devise  his  real  estate  by  a  description  w^icfa 
will  not  include  the  interest,  as  "lands,  tenement,  heredita- 
ments," &c 

Questions  frequently  arise  whether  the  word  eitate,  occnrring 
in  a  devise  which  gives  an  express  life  estate  only,  can  be  ex* 
tended  by  impUcafion  to  a  subsequent  limitation  of  the  same 
property,  wherein  the  subject  of  devise  is  described  by  some 
other  term.  On  this  point  it  has  been  decided,  (6)  that 
{ 188  ]  where  a  testator  devised  to  his  wife  *  E,  all  bis  freehold 
;and  leasehold  messuages,  houses,  lands,  and  tenements, 
and  aU  hit  estate  and  itUerett  therein,  for  her  natural  life,  and 
after  her  decease  he  devised  Am  said  messuages,  houses,  lands, 
and  tenements,  to  S.  and  M.  as  tenants  in  common,  the  latter 
devisees  took  estates  for  life  only,  the  words  estate  aad  interest 
being  left  out  in  the  devise  to  them. ' 

So  in  the  case  of  Doe  v.  Tui^er,  (c)  wbere  a  testator  devised 
"  unto  my  dearly  beloved  wife  Jane,  my  freehold  etiate,  'called 
Pouncetta,  during  her  natural  life,"  and  then  after  bequeathing 
his  stock,  good^  and  chattelB  to  her  for  life,  he  added,  ^'  Item,  • 
all  the  Above  bequeathed  lands,  goods,  and  chattels,  I  give  and 
devise  "  to,  6cc,  mentioning  his  children,  without  words  of  limi- 
tation. The  question  was,  whether  a  fee  passed  by  the  devise 
to  the  children,  and  it  was  decided  in  the  negative. 

A  nice  question  of  this  nature  occiined  in  the  case  of  Doe  V. 

(a)  Ibbetran  t>.  Beckwith,  Cu.  Tamp.  TaJbot,  157 ;  FNgmoiton  a.  Wright,  1  BL 
SH9 ;  LoTeacrcB  d.  Madge  v.  Blight,  Coirp.  3S4 ;  Denn  d.  Quklo  o.  Gukia,  Id.  6ST ; 
Wrighl  D.  RnneU,  cited  Cowp.  S61  -,  Doe  d.  Small  if.  Allen,  S  Dam.  &  E.  903 ;  bnt 
lee  Grayaon  u.  A^inaon,  I  Wils.  333, 

lb]  Roe  d.  Bowei  i>.  Blackett,  Cowp.  135. 

(e)  S  Barn.  &  Adolph.  473.  Bee  ihia  case  referred  to,  7  Adolph.  &  Ell.  !06 ;  and 
aeo  aome  remarka,  i  Uaj.  &  Jann.  Cone.  Willa,  (3d  ed.)  840. 

I  Whalef  V.  ireDkina,  3  Dasana.  SO.  Introdiiclarj  worda  lo  a  will  cannot  itij  the 
coaMraciion,  ao  aa  to  enlarge  the  aatate  to  a  fee,  nnleia  there  be  worda  in  the  deriae 
ilee!r»affldent  u>  carry  the  inier«tt.  Bnch  iutrodaciOTj  worda  are  like  a  preamble  to 
a«utaK,  (o  be  naed  oal;  aa  a  key  to  diacloie  the  teatator'a  meaning.  4  Kent,  ( Kth  ed.) 
MO,  Ml  ;  Beall  ■.  Holmes,  6  Uarr.  &  Johni.  20S ;  Finley  a.  iSog,  3  Peieiv,  946 : 
Barheydt  u,  Barhejdt,  30  Wendell,  576. 

The  worit  temporal  goodi  maybe  borrowed  from  Ihepraambleofa  wilt,  and  eoapled 
with  a  devisin);  claiue,  lo  enlarge  a  life  cBtato  into  a  fee  limple.  Qoodricb  v,  Hanl- 
ine,  3  Band.  S80.  See  Wataon  r.  Powell,  3  Call,  365 ;  Daviea  v.  Miller,  I  Call,  1S7 ; 
Wincheaier  v.  Tilgbman,  I  Uar.  ft  McHen.  49S. 
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QwilliiD,(a)  where  Hie  testator  thas  expressed  himself:  "As  . 
toochiag  such  worldly  eitate  wherewith  it  has  pleased  Ood  to 
blesa  me,  I  sive,  demise,  and  dispose  of  the  same  in  the  follow- 
ing manner.''  He  then  gave  the  whole  of  hie  eitatet  and  chat- 
tels to  his  wife  during  her  widowhood,  adding,  "  but  demeatly 
to  go  to  my  dear  children  as  I  have  appointed  and  disposed  to 
them,  in  lots  and  in  money :  Second,  to  my  son  J.,  1  leave  ten. 
pounds  out  of  my  goods  and  chattels  to  be  paid  him  :  Thirdly, 
to  my  son  H.,  I  l^ve  the  pece  of  gtound,  called,  &c.,  to  him, 
his  lawful  aires  forever,  and  if  no  aires,  to  his  next  brother  and 
hie  lawful  aires  forever;  Fourthly,  to  my  son  G.,  I  leave  the  pece 
of  ground,  &ic  [similar  deviees  to  other  sons,  with 
words  of  inheritance] ;  also,  to  my  *  son  J.,  1  leave  my  [  189  J 
dweUing-hotue  and  nail-shop,  and  tider-miUf  stables  ana 
pign:ot,  garden,  breahouse,  and  the  pece  ofgrownd  adjoining  it ; 
also  my  gooda,  and  chattels,  and  living  stock  that  I  aball  leave ; 
also  to  my  daughter  M^  I  leave  the  house  called,  &c.  and  to  her 
son  H.  and  her  lawful  aires  forever."  The  Conri  of  King's 
Bench  held,  that  J.  took  an  estate  for  life  only  in  the  dwelling- 
house,  nail-shop,  Sec  ;  the  Court  relying  chiefly  on  the  circum- 
stance, that  t&e  testator  had  need  words  of  limitation  in  every 
other  instance ;  and  one  learned  Judge  ezpresaed  bis  indiaposi- 
tion  to  carry  the  efiect  of  the  word  "  estate  "  further  than  had 
been  done  already. 

But  it  cannot  be  doubted  that  where  a  testator  devises  an 
estate,  with  or  without  words  of  locality,  to  A  for  life,  and  then 
gives  "  the  same  "  to  B,  the  latter  deviae  would  carry  the  inherit> 
ance.  (&}  In  the  case  of  Wight  v.  Leigh,  (c)  indeed  the  con- 
trary seems  to  have  been  t^en  for  granted;  but  the  point 
underwent  no  discuaaion,  and  was  probably  overlooked. 

Of  course  the  operation  of  the  word  "  estate  "  to  confer  an 
estate  iu  fee,  may  be  controlled  by  the  context  Aa  where  (d) 
the  testator  devised  to  bis  nephew  G.  all  his  estates,  lands,  tene- 
ments, and  hereditaments  in  H.,  with  a  general  limitatioD  over 
in  case  any  of  his  nephews  died  under  twenW-one,  (e)  and  in  a 
subsequent  part  of  his  will  declared  it  to  be  his  intent  to  prevent 
waste  by  making  his  nephews-^non^  for  life  only: 
and  authorized  tnem,  iu  *  case  they  married,  to  make  [  190  ] 
settlements  upon  their  wives,  and  diepoae  of  their  es- 
tates among  the  issue  of  such  marriages :  it  was  held  that  G. 
took  only  an  estate  for  life. 

la)  B  Btun.  ft  Adolph.  ISS ;  8   C.  S  Nct,  ft  Man.  24T. 

\b)  See  QullaDger  c.  Shippard,  B  Dam.  ft  E.  M7,  ante,  I7T. 

(O  IB  Vm.  m.  Htaud  po«t. 

{d)  Brace  v.  BaiDbridge,  b  Moore,  I ;  S.  C.  3  Brod.  ft  Bing.  ISS.  The  principle 
•bore  itated  seenis  to  be  the  crae  ground  of  ihi«  deciiion,  (bough  it  was  much  urged 
M  tuimngoD  theeffect  of  tJje  word  "  ijune."  In  the  davise  in  qoealion,  bonever,  4he 
meotioD  of  iune  ocean  onlj  in  the  power. 

(«)  That  tfaii  would  alio  have  given  the  devisee  an  implied  fee,  eee  ante,  p.  ITS. 
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Bnt  it  has  been  held,  (a)  that  the  mere  circamstance  of  the 
testator's  subjecting  the  property  to  a  certaia  annuity  during  the 
life  of  the  devisee,  vtith  a  connderable-  at^mentation  of  it  afier 
her  decease,  did  not  evince  an  intention  to  give  hei  only  an  es- 
tate for  life,  under  a  devise  of  all  his  property  frotA  reiU  and  per* 
sonal  forever. 

This  leads  to  the  remark,  that  the  word  property  ^  is  equiva- 
lent to  eitate,  in  its  operation  to  pass  the  interest  as  well  as  the 
land ;  {b)  and  the  same  construction  has  also  been  given  tp  a 
devise  of  the  residue  of  the  testator's  "  real  effects ;"  (c)  thoogh 
it  will  be  remembered  that  tke  word  ^ects  will  not,  unaided  by 
the  context,  comprehend  land,  {d)  which,  of  course,  is  always  a 
preliminary  inquiry.* 

And  here  the  reader  is  referred  to  a  former  chapter,  for  many 
instances  in  which  the  fee  has  been  held  to  pass  by  very  infor- 
mal expressions,  aucb  as  "  all  I  am  worth,"  and  other  similar 
phrases,  which  were  adjudged  not  only  to  embrace  real  estate, 
(this  being,  in  fact,  the  principal  point  of  contest,)  but  also  to 
confer  on  the  devisee  an  estate  of  inheritance. 
''It  is  clear,  that  the  word  inheritance  wilt  cany  the  fee ;  (e)  and 
Lord  Holt  seems  to  have  considered  the  Vord  heredita- 
[  191  ]     ments  (/)  to  be  *  equivalent ;  but  it  is  now  established 
that  a  devise  of  hereditaments  carries  only  an  estate 
for  life,  {g)     A  devise  of  "  all  my  copyhold  in  the  said  hamlet 
of  H.,  has  received  a  similar  construction.  (A) 

It  has  been  held,  that  a  remainder  in  fee  will  pass  ny  the 
word  remmnder.*  Thus,  in  the  early  case  of  Norton  v.  iMod,  (») 
A  having  the  remainder  in  fee,  subject  to  a  life  estate  iu  his 
mother,  devised  the  lands  to  his  sister  for  life  after  the  decease 

(a)  Dm  d.  Ladj  Dacre  v.  Baper,  II  Euc,  51S. 

jt)  Koe  d.  Shell  v.  Putenoii,  16  East,  S31 ;  NichoUs  o.  Bntdwr,  IS  Tm.  IM; 
PattoD  V.  lUndall,  1  Jftc.  &  Walk.  189. 

(c)  HoMn  c.  JackMn,  Cowp.  399 ;  S.  C.  in  Dom.  Proc ;  3  B.  P.  C.  (Toml.  «d.  t 
ass,  atatea  ante,  rol.  I,  p.  666.  See  ^o  Grajaon  d.  AtkinioD,  3  Will.  333,  itated 
anle,  vol.  1,  p.  667. 

Id)  Ante,  ToL  1,  p.  668. 

{*)  FnrefOT  d.  Rogera,  S  Sannd.  38S  &;  Widlike  u.  Eaiding,  Hob.  Sj  S.  C.  nom. 
WfaiLlock  V.  Harding,  Moore,  S73,  Ca.  IS18.  Acoording  M  the  report  in  Moore,  the 
expresBJOD  iru  "  my  lands  of  iaheri  lance,"  which  it  ii  pretlj  dear  would  not  now  be 
held  to  confer  mois  tiiaa  an  estate  for  lite,  aa  the  word  "  inheritance  "  ii  merely  U> 
identify  ibe  lands,  Aa  to  the  exprauion  ''tniatees  of  iofaer' 
rJiRiif^r.    Jl£  tn  [he  urm  ^^inhenl."  iwn  RahB  n.  Twvfnrd.  nl  P 


Small  V.  Allen,  8  Dnrn.  &  £.  503. 
Ih)  Doe  d.  Winder  v.  Lawet,  7  Adol.  Ell.  195. 
(ij  1  Lntt  7SS. 
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of  his  mother,'  then  he  to  give  J.  C  the  iehote  remainder  of  all 
those  Itmds  be  had  devised  to  bU  sister,  If  he  should  survive  his 
uster ;  but  if  be  died  before  his  sistei,  then  hia  will  was,  that  the 
whole  remainder  and  reversioo  of  all  the  said  laods  should  be  to 
the  use  of  his  sisters  and  their  heiis  forever.  It  was  contended, 
that  J.  C.  took  only  an  estate  for  life,  for  that  these  w^ords  re- 
feired '  merely  to  uie  remaiodei  of  the  lands,  and  not  of  the 
interest ;  bat  the  Court  said  that  could  not  be,  as  the  whole  of 
the  lands  had  been  before  devised.  It  referred  to  the  residue  of 
the  estate  undisposed  of  to  hie  sister,  and,  consequently,  a  fee 
passed  to  J.  C. 

So,  in  the  case-  of  Bailis  v.  Gale,  (a)  a  reversion  tn  fee  was 
held  to  pass  under  a  deviee  of  the  **  reversion"  of  certain  tene- 
ments. But  in  the  anterior  case  of  Peiton  v.  Banks,  {b)  (which 
was  not  cited  in  Bailis  v.  Gale,)  where  a  man  devised  lands  to 
bis  wife  for  liQ^  and  as  to  the  said  lands,  he  gave  ^e 
reversion  to  A  and  B,  to  be  'equally  divided  betwixt  [  192  ] 
them ;  it  was  held,  that  A  and  B  were  tenants  in  com- 
mon for  life  only ;  and  Sergeant  Maynard,  at  the  bar,  said  he 
remembered  a  stronger  case,  in  which  a  man  having  «ven  lands 
to  his  wife  for  life,  devised  the  reversion  to  A  and  B,  A  bemg 
his  heir  at  Uhb;  yet  it  was  adjudged  that  B  took  an  estate  foe 
life  only. 

The  only  distinction  between  these  cases  and  Bailis  v.  Gale  is, 
that,  in  the  latter,  the  testator's  estate  consisted  of  a  reversion, 
whereas  in  the  two  cases  just  stated,  the  subject  to  which  the 
word  "  reversion  "  was  applied,  was  the  interest  remaining  wnde- 
visedt  after  the  limitations  cveated  by  the  wilL  This  circura- 
stance,  ^owever,  seems  not  to  vary  the  principle,  and  it  is 
probable  that  the  word  reversion  would  now  be  held,  on  the 
authority  of  Bailis  v.  Gale,  to  pass  a  fee,  even  in  cases  of  the 
latter  class. 

But  though  the  words  remainder  and  reversion,  applied  to 
property  of  this  description,  will  pass  the  testator's  entire  interest 
therein,  yet  it  is  clear  that  the  terms  residue  and  remainder,  as 
ordinarily  used  in  reBidnary  danses,  wil!  not  have  such  effect 

It  has  been  held,  that  a  devise  of  freehold  lands,  with  all  right 
and  tiOe  to  the  same,  carries  the  fee,i  (c)  and  the  word  "  interest," 
would  unquestionably  have  the  same  effect  (d)  Whether  the 
word  part  or  share  ^  is  to  be  deemed  inclusive  of  the  testator's 


t.  SonthoDSG,  5  Dnm.  &  E.  S9t. 

» A  derite  of  all  one's  li^t  caniw  a  tee  siniple  lo  the  dvrUet.    Newkii*  v.  New- 
kiik,  2  Caines,  349 ;  4  Kent,  [Stb  edit.)  93S. 
*  S«e  RichardaOQ  v.  "Sajta,  3  Mms.  36. 
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interest,  eeeras  to  be  vexata  qnieatio.  In  Bebb  v:  Feooyte,  (a)  A 
and  B.  being  seized  in  fee  of  an  estate  in  ondivided  moietiea,  A 
devised  to  B  his  half  part.  As  B  was  the  testator's  heii  at  law, 
it  was  not  necesaary  to  determine  the  qnantnm  of  his  estate 
tiiidei  the  devise ;  but  Loid  Ellenboiongh  .  tbonght 
[  193  3  "that  the  words  were  sufficient  to  carry  a  fee,  and  intima- 
ted his  dissent  &om  the  case  of  Pettiwood  ti.  Co<^.  (6) 
His  Lordship,  however,  as  elsewhere  noticed  in  regard  to  another 
le&rned  judge,  (c)  misconceived  this  case ;  the  original  devise 
giving  an  estate  tail,  and  not  the  fee  simple,  as  was  repre- 
sented at  the  bar.  The  CEise  of  Middleton  v.  Swaine  (d)  wan 
more  immediately  in  point,  but  was  said  to  be  distliigaisbable,  in- 
asmuch as  the  word  "  share"  referred  to  the  corpus  of  the  8ul> 
ject,  which  consisted  of  New  River  shares.  In  the  subsequent 
case  of  Paris  v.  Miller,  (e)  a  testatrix  devifed  as  follows :  "  I 
devise  and  bequeath  my  share  of  the  Bastile,  aq^  other  ettateg, 
situate  at  C,  and  now  in  the  occupation  of  Mr.  T.,  &C.,  to  my 
sister  W. ; "  and  W*  was  held  to  take  the  fee ;  Itord  SUenboi^ 
ongh  observing,  that  the  words  "  my  share"  were  used  as  denot- 
ing the  interest ;  those  which  follow,  the  thing  devised,  and  its 
locality ;  and  the  latter  words,  which  described  the  odcupation, 
related  to  the  last  antecedent,  namely,  the  estates,  and  not  to  the 
word  "  share," 

But  if  the  word  "  share"  be  capable  proprio  vigore  of  carrying 
the  fee  as  being  descriptive  of  the  testator  s  interest,  there  seems 
to  be  no  reason  why  it  should  be  restrained  by  words  of  locality, 
or  other  expressions  applicable  to  the  corpus  of  the  land,  s^ing 
that  the  word  "  estate"  (/)  is  not  neutralized  by  such  an  associa- 
tion. Although,  however,  in  the  case  of  Paris  v.  Miller,  the 
Court  appears  to  have  thought  that  the  word  "  share"  would  pass 
the  fee,  yet  it  cannot  safely  be  considered  as  an  aauior- 
[  194  ]  ity  for  this  position,  for,  independently  of  such  'reason- 
ing, ^ere  was  strong  ground  to  contend  that  the  devisee 
took  the  inheritance  by  force  of  the  word  "  estates." 

V.  Perhaps  there  was  no  one  of  the  old  roles  of  testamentary 
constntctioD  which  so  directly  clashed  with  popular  views,  as 
that  which  reqaire(t  words  of  limitation,  or  some  equivalent  ex- 
pression, to  pass  the  inheritance ;  and  hence  the  attention  of  the 
framer  of  the  recent  act  of  1  Vict  c.  26,  was  naturally  directed 
to  the  abolition  of  this  technical  doctrine.  Accordingly,  by  sec- 
tion twenty-eight  it  is  enacted,  "  That  where  any  reei  estate 
shall  be  devised  to  any  person  without  any  words  of  limitation, 
such  devise  shall  be  construed  to  pass  the  fee  aimple,  or  other 


[a]  11  Eatt,160. 
'"1  Cro.  El.  63. 

ISee  Moone  v:  Heuenuin,  Wilea,  143  i  mod  remark  3  Jarm.  Fow.  409,  n. 

Woodward  v.  Glaabrook,  3  Tern.  388. 
(d)  Skinn.  339.        (>)  &  Vaa.  &  S.  40S.'       (/)  Vide  ante,  ISl. 
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the  whole  estate  or  interest  which  the  testator  had  power  to  dis- 
pose of  by  will  in  such  real  estate,  unless  a  contztury  intention 
shall  appear  by  the  wilL"' 

The  efiect  of  the  enactment,  it  will  be  observed,  is  not  wholly 
to  preclude,  with  respect  to  wills  made  or  republished  since  the 
year  1837,  the  question,  whether  an  estate  in  fee  will  pass  with- 
out words  of  limitatioa,  but  merely  to  reverse  the  rule.  For- 
merly, nothing  more  than  an  estate  for  life  woold  pass  by  an  in- 
definite devise,  unless  a  contrary  intention  coold  be  gathered 
£rom  the  context  Now  an  estate  in  fee  will  pass  by  such  a  de- 
vise, "  unless  a  oontraiy  intentdon  shall  appear  by  the  will." 
The  onus  probandi  (so  to  speak)  will,  nnder  the  new  law,  lie  on 
Uioee  who  contend  for  the  restiicted  constmction  ;  but  as  that 
oonstruction  rarely  accords  with  the  actual  intention  of  a  testa- 
tor, it  will  probably  not  often  occur,  that  the  Courts  will  be  called 
on  to  apply  the  proviso,  which  saves  the  effect  of  a 
Vestrietive  context ;  so  that  there  seems  no  ntason  to  [  195  ] 
apprehend  that  the  newly  enacted  rule  will  be  so  pro- 
li&i  of  qualifications  and  exceptions  as  that  doclxine  which  it 
has  superseded.  Upon  the  whtue,  the  enlargement  of  the  opera- 
tion of  an  indefinite  devise,  may  be  regarded  as  one  of  tlie 
most  salata^  of  the  new  oanons  of  int^retation  which  have 
emanated  from  the  legislature. 
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ESTATES  OF  TRUSTEES.' 

Whbthbr  deviaei  are  within  the  Statute  of  Usea. 

Principle  which  detennines  whether  peTMiia,  uipanntl;  bo,  ok  tnutwt,  [p.  198.J 

Words  VM  uid  tnat  used  indiSerentlj,  [p.  199.] 

EStet  of  changinc  lanenage  of  Uiaitations  by  introdadng  word!  of  direct  gift,  [p.  199.] 

Restrictive  apenttion  of  words  of  gift,  [p.  SOO.] 

DcTise  of  copjfaoldE  "  tci  be  tnuisferred    to  A  U  m^joritj,  [p.  SOO.] 

Tnulee  takes  legal  estate,  when  dincled  to  apply  the  rents,  [p.  300.] 

Direction  to  pay  taxes  and  repairs,  [p.  SOI.] 

To  applj  renis  for  muntenance,  or  ceslni  qua  trust,  [p.  201.] 

Triut  to  pa;  rents  to  a  perwiD,  [p.  203.) 

To  permit  beneficial  devisee  to  receive  tents,  [p.  203.] 

Effect  where  both  e^tpressioos  are  used,  [p.  SOH.] 

Tmst  to  preaerre  contingent  remainders,  [p.  S03.) 

To  permit  feme  wvert  lo  receive,  |p.  203.| 

Receipw  with  the  approbation  of  tmsleea  to  be  good,  [p.  303.] 

To  permit  A  to  receive  net  reota,  [p.  203,] 

pirection  to  wU  or  conv^,  [p.  304.] 

Remut  on  Bagshftw  v.  Spencer,  [p.  SOS.] 

Lands  being  charged  with  debts  and  legadei  will  not  Teat  the  eetue  in  tbe  tnuteei, 

[p.  209,) 
To  paj  debts  in  aid  of  pertonalE^,  Jp.  306.] 

Whether  trastees  take  an  estate  m  toe  or  onl^  a  povrer  of  sale,  [p,  306.] 
Trustees  held  to  lake  ibe  fee,  notwithstandinj;  expressions,  apparently  confemng  a 

power  only,  [p.  807.] 
Devite  to  tmstsM  aod  tba  snrriTOT  and  his  hein,  [p.  SO7,  note.] 
Authority  to  grant  leases  when  it  confen  the  fee,  fp.  208.] 
Sale  to  lie  mMe  dnring  the  continuance  of  Irtut,  [p.  298,  note.] 
Indaflnlie  powmof  leadog,  [p.  310.] 
Power  to  lease,  with  direction  to  pay  laiea,  [p.  31 1.] 
Remarks  on  Ackland  v.  Lntley,  [p.  313.1 
Effect  of  appointing  persons  "  trustees  or  Inberiunee,"  [p.  3IS.J 
Principle  which  regnlates  the  qmniUs  at  estate,  {p.  213. J 
Indefinite  devises  10  the  uw  of  trtisiees  ausceptitile  of  eolargetnent  or  restriction, 

[p.  2U,] 
Role  as  to  appointments  under  powers,  [p,  2U,] 
As  to  devises  of  copyholds,  [p.  214.] 

Indefinite  devise  of  copyholds  limit^  by  nature  of  trust,  [p.  215.]         • 
Requests  of  leaseb olds,  how  hi  influenced  bv  nature  of  troat,  [p.  316.] 
Inconvenience  of  leaseholds  for  years  not  being  within  Statute  of  Uses,  [p.  216,  note.] 
Elfect  wheie  teatator  who  apparently  createa  a  trust,  haa  an  eqnitable  mtereat  only, 

Jp.  217,] 
Deviaea  to  pay  debts,  lencies,  ftc.,  [p.  SIS.] 
ludoflnite  term  of  years  held  to  be  created,  [p.  218,] 
Trust  to  raise  a  sum  of  monev,  [p.  219,1 
Trustees  held  to  lake  a  chattel  interest,  [p.  220.) 
Lepalative  abolitioaof  doctrine  of  cases  just  stated,  (p.  321.] 
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^nutMa  bcld  lo  take  •  (ke  ^loagb  iha  axigende*  of  the  tnuj  w«n>  not  itrictly  cotn- 

meiuante,  [p.  sai.] 
Lotd  Eldon't  Binctores  on  Barton  t>.  Bvton.    Remnrk  thereon,  [p.  322.] 
Fower  to  liimi  an  estMctu  a  jointure,  [p.  S23.] 
Beaiark»bla  dJTcrsitj  of  jadicial  opioion,  [p.  aa«.] 
As  to  deriaei  to  truelcei  for  pivscrving  coatia;(enl  retnainden,  [p,  334.] 
Btnnarkt  od  Do«  d.  Compere  b.  Hicka,  [p.  335.] 
Bawmitkiii  of  power  of  sppoiatment  beld  >  ground  for  giving  tnutera  the  be, 

[p.  236.] 
Rcmaib  on  doctrine  of  Venablea  v.  Morrii,  [p.  aaS.J 
Whether  the  crcMuni  of  oontiiigeiit  remainder  ii  a  p'onnd  for  gtving  tnuteei  die  fte, 

[p.  927.] 
When  devise  inclndea  other  property  is  to  which  trniteei  Mice  the  legal  eitate,  [p.  338,] 
General  remark  npon  the  cawit,  [p.  936.) 
Stat.  I.  Vict.  e.  3G,  >ec».  3U,  31,]p.  339] 
Estate  of  tmitees,  if  not  eiprcBaly  limited,  to  be  Biibar  freehold  or  an  atEate  in  be, 

[p.  239.] 
Kemarka  npon  Stat.  I  Vict,  c  36,  lecti.  SO  &  SI ,  [p.  S30.) 
Foniti  not  exdaded  bjr  the  Act,  [p.  331.] 

Tbb  question  whether  a  devise  to  nses  operates  bjr  virtae  of 
the  Statntes  of  Wills  alone,  or  by  force  of  those  statatee  con- 
cnnently  with  the  Statute  of  Uses,  baa  been  the  subject  of  much 
learned  controveray.  (a)  The  prevailinc,  aud,  it  is  conceived,  the 
better  opinion,  is  in  favor  of  the  latter  liypotliesis ;  the  only  ob> 
jection  to  which  seems  to  be,  that,  aa  the  Statute  of  Uses  pre- 
ceded the  Statutes  of  Wills,  uses  created  under  the  testamentary 
power  conferred  by  the  latter  statutes  could  not,  at  the  time  of 
the  paaaing  of  the  Statute  of  Uses,  have  been  in  the  contempla- 
tion of  the  legislature.  The  futility  of  this  objection  has  been 
so  often  exposed,  that  it  is  not  intended  here  to  revive  the  discus- 
sioD,  more  especially  as  the  point  has  not,  in  general,  any  practi- 
cal inflaeoce  on  the  construction  of  wills ;  for  even  those  who 
assert  that  the  Statute  of  Uses  does  not  apply,  admit,  and  the 
authorities  conclusively  show,  (fr)  that  a  devise  to  A  and  his 
heirs,  simply  to  the  use  of  B  and  his  heirs,  would  vest  the  fee 
simple  in  B,  if  not  by  force  of  the  statute,  yet  in  order  to  give 
effeck  to  the  manifest  intention  of  the  testator. 

*  Such  intention,  however,  seems  to  be  apparent  only  [  197  J 
when  examined  through  the  medium  of  the  Statute  of 
Uses.  We  must  suppose  the  testator  to  be  acquainted  with  the 
effect  of  that  statute,  in  order  to  gather  from  such  a  devise  an 
intentioD  to  confer  the  legal  estate  on  the  ulterior  devisee.  On 
the  other  hand,  it  la  clear,  that  a  devise  to  the  use  of  A  and  his 
heirs  in  trust,  for  or  for  the  use  of  B  and  hie  heirs,  would  vest 
the  legal  inheritance  in  A  in  trust  for  B,  and  not  carry  it  on  to  B. 
Either  this  must  be  by  the  effect  of  the  Statute  of  Uses  forbid- 
ding the  limitation  of  a  use  upon  a  use,  or  supposing  that  statute 
not  to  operate  upon  wills,  it  most  be  (as  in  the  former  case)  the 

(a)  1  Sand.  Um«,  199 ;  3  FonbL  Treat.  Eq.  24 i  aod  1  Sngd.  Fow.  (ethcd.)  ITS. 

(ft)  Sjnuon  D.  Toraer.I  Eq.  Ca.  Ab.  SB3,  pi.  1,  note  (aj:  Harris  v.  Pngh,  IS 
MoM«,  571.  And  see  Hawkin*  ».  Luecombe,  I  Swaait.  S»9 ;  Doe  v.  Field,  S  Bam. 
k  Adol.  564. 
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result  of  presuniiag  the  testator  to  intend  hj  the  devise  ia  qnes* 
tion  to  produce  the  same  efTect  as  such  limitation  introduced 
into  a  deed  .would  have  done  by  force  of  that  statute.  It  is  evi- 
dent, therefore,  that,  in  such  cases,  the  question,  whether  the 
Statute  of  Uses  applies  to  wiUs,  does  not  arise.  And  in  prac- 
tice little  or  no  attention  seems  to  have  been  paid  to  the  diffi- 
culty suggested  by  an  eminent  writer,  (a)  that,  under  a  devise 
to  A  and  nis  heirs,  to  the  use  of  B  and  hia  heirs,  if  A  should 
die  in  the  testator's  lifetime,  the  devise  to  B  might  possibly, 
under  the  Statute  of  Uses,  fail  at  law  for  want  of  a  seisin  to 
serve  the  use.  Indeed,  the  writer  in  question  himself  observes, 
in  solution  of  bis  own  difficulty,  that,  as  every  testator  has  a 
power  to  raise  uses  either  by  the  joint  operation  of  both  stat- 
utes, or  by  force  of  the  Statute  of  "Wills  only,  possibly  the 
Courts  would,  in  favor  of  the  intention,  construe  the  devise  as 
a  disposition,  not  afTected  by  the  Statute  of  Uses,  but  as  giving 
the  fee  to  B  immediately.  Perhaps,  however,  there  would  be 
some  difficulty,  in  principle,  in  adopting  this  construc- 
[  198  ]  tion  ;  "  for,  if,  in  the  event  of  A  surviving  the  testator, 
the  use  would  have  been  executed  by  the  operation  of 
the  Statute  of  Uses,  to  hold  the  result  to  be  difierent,  in  conse- 
quence of  the  death  of  A  in  the  lifetime  of  the  testator,  would 
be  to  make  the  construction  of  the  devise  dependent  on  events 
sabsequent  to  its  inception.  Supposing  the  devise  to  be  void 
at  law,  it  is  clear  that  equity  would  compel  the  heir  to  convey ; 
but  probably  the  Courts  would  struggle  hard  against  adopting 
a  construction  which  would  invalidate  it  even  at  law.  The 
occurrence  of  the  question  may  of  coarse  be  easily  avoided  by 
devising  the  estate  immediately  to  uses,  and  not  to  a  devisee  to 
uses,  {b) 

Where  property,  in  which  a  testator  has  an  estate  of  freehold, 
is  devised  to  one  person  in  trust  for  or  for  the  benefit  of  another, 
the  question  necessarily  arises,  whether  the  legal  estate  remains 
in  the  first-named  person,  or  passes  over  to,  and  becomes  vested 
in,  the  beneficial  or  ulterior  devisee.  If  the  devise  is  to  the  use 
of  A,  in  trust  for  B,  the  legal  estate  (we  have  seen)  is  vested  in 
A,  even  though  no  duty  may  have  been  assigned  to  him  which 
requires  that  he  should  have  the  estate.  Where,  however,  the 
property  is  devised  to  A  and  Ms  heirs,  to  the  use  of,  or  in  trust 
for,  B  and  his  heirs,  the  question,  whether  A  does  or  does  not 
take  the  legal  estate,  depends  chieily  on  the  iact  whether  the  tes* 
tator  has  imposed  upon  him  any  trust  or  duty,  the  performance 
of  which  requires  that  the  estate  should  be  vested  in  him.  If  he 
has  not,  the  legal  ownership  passes  to  the  beneficial  devisee ;  and 

(a)  1  Siud,  Pow.  (6th  ed.)  175. 

[b)  See  mnher,  on  thU  EabjectiSagd.  Pow.  (Ith  ed.)  173,  where  it  ij  Bhown.thBCaii 
iinportAnt  qoeMloD,  on  the  coiutniciion  of  powen  created  bj  vill,  depends  upon  thti 
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the  first-named  person  is  regarded  as  a  mere  devisee  to 

nsea,  filling  the  eame  passive  office  as  a  releasee  to  *  ases     [  199  ] 

in  an  ordinary  conveyance  by  lease  and  release.     And 

the  fact,  that  the  testator,  in  a  eeries  of  limitations,  employs 

sometimes  the  word  use,  and  sometimes  the  word  trust,  is  not 

considered  to  indicate  that  be  had  a  different  intention  in  the 

respective  cases. 

ThoB,  where  (a)  a  testator  devised  lands  to  A  and  his  heirs  in 
tmst,  and  for  the  several  nses  and  pmposes  after  mentioned, 
viz '.  to  pay  the  rents  to  certain  persons  for  the  life  of  B,  and, 
after  her  decease,  to  the  use  of  C  and  D  during  their  lives  and 
the  life  of  the  longest  liver,  remainder  to  the  use  of  A  and  his 
heirs  daring  the  lives  of  C  and  D,  and  the  life  of  the  longest 
liver,  to  preserve  contingent  remainders  ;  and,  after  the  several 
deceases  of  C  and  D,  ^en  in  tmst  for  the  heirs  male  of  the 
bodies  of  C  and  D ;  remainder  to  the  use  of  T.  in  fee.  After 
B's  death,  C  and  D  suffered  a  recovery,  which  was  contended 
-  to  be  void,  on  the  ground  that  the  limitation  to  the  heirs  male 
of  their  bodies  was  equitable,  and,  therefore,  did  not  make  them 
tenants  in  tail  (a  point  which  is  discussed  in  a  future  chapter) ; 
but  Lord  Ellenborough  observed,  that  the  testator  employed  the 
words  "use"  and  "trust"  indiffetently,  and  both  were  within 
the  operation  of  the  statute.*  (b) 

So,  it  ia  clear,  that  the  mere  change  of  language,  in  a  series 
of  limitations,  by  substituting  words  of  direct  gift  to  the  per- 
sons taking  the  beneficial  interest,  for  the  phrase  "in  tnist  tor" 
will  not  clothe  such  persons  with  the  legal  estate,  if  the  purposes 
of  the  will,  in  any  possible  event,  require  that  the  legal  estate 
should  be  in  the  trustees,  (c) 

But  the  Courts  strongly  incline  to  give  the  devise 
such   a  construction  *  as  will  confer  on  the   trustees      [  200  ] 
estates   coextensive  with  those   interests  which    are 
limited  in  the  terms  of  trust  estates,  if  the  other  parts  of  the 
will  can  by  any  means  be  made  consistent.  ' 

Thus,  where  (d)  the  testator's  real  estate  was  devised  to  trus- 
tees, their  survivors  or  survivor,  and  their  or  his  heirs,  &c.,  to 
secure  a  life  annuity,  (which  was  to  be  paid  out  of  the  annual 
income,)  and  then  in  tmst  for  the  testator's  children,  until  they 

la)  Doe  d.  Collier  o.  Teirj,  1 1  Eait,  377. 

(6)  It  ii  evident,  ibet«lbr«,  lliftt  bi*  Lonbhip  concnrred  in  the  doctrine,  that  nies 
oeMcd  b;  will  are  within  the  Statute  of  Ubbb. 

(c)  Doe  d.  TomkTns  v.  Willon,  2  Bam.  t  Aid.  84 ;  Murthw^U  v.  Jenkinson,  a 
B.  &  C.  3S7.     See  tliii  Sandfbrd  f .  Trbr,  3  Barn.  &  Aid.  6S4. 

14)  Doa  d.  Badden  v.  Hairia,  9  Dowl.  &  BjL  36.  8ae  alio  Goodtille  d.  Bsyward 
V.  WhitbT,  1  Bdit.  236 ;  Edwudt  v.  Svmoni,  6  Taant.  Stil :  Ackland  v.  Lutler.  9 

Adoi.  &  Ell.  eeo.  ' 

u  befora  the  8tamt«  of  TJsei.    Fiahar  r.  Fields, 
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should  attain  twenty-one,  "and  then  unto  and  among  tinem, 
share  and  share  alike,  as  tenants  in  common,  and  not  as  joint 
tenants  ;"  and  the  will  contained  clanses  empowering  the  tras* 
tees  to  grant  leases  of  the  estates,  and,  if  they  should  think  it 
advisable,  to  sell  any  part  thereof  at  any  tine  after  kis  (the 
testator's)  decease.  It  was  held,  notwithstanding  this  expres- 
sion, that  the  estate  of  the  tmstees  was  confinwl  to  the  mi- 
nority of  the  ohildrea,  being  eo  restricted  by  ttie  express  devise  to 
them. 

A  devise  of  copyhold  lands  in  tmst  for  a  minor,  and  fo  bt 
transferred  to  him  at  twenty-one,  has  been  held  to  give  to  the 
traatees  a  chattel  interest  only,  determinable  at  the  majority  of 
the  cestui  qne  trust ;  the  .Court  thinking  that  the  words,  "  to  l>e 
transferred,"  did  not  refer  to  a  legal  transfer  of  the  estate  by  sur- 
render, (in  which  case  the  tmstees  must  have  taken  the  fee  to 
enable  them  to  make  such  sarreuder,)  but  merely  to  the  delivery 
of  posBession,  and  admission  on  the  roUs  of  the  manor,  (a) 

Where  the  person  to  whom  real  estate  is  devised  for  the  bene- 
fit of  another,  is  intrusted  with  the  application  of  the 
'[  201  ]  rents,  he  must,  according  to  the  principle  before  'laid 
down,  take  the  legal  estate,  in  onler  that  he  may  have 
a  command  over  the  possession  and  income. 

In  the  case  of  Shapland  v.  Smith,  (b)  the  tnut  was  oat  of  the 
rents,  after  deducting  rates,  taxes,  repairs,  and  expenses,  to  pay 
such  clear  sum  as  remained,  to  S.  during  his  life,  and  after  hia 
death,  to  the  use  of  the  heire  male  of  his  body.  The  qQestion 
was,  whether  the  use  for  life  was  executed  in  S.,  who,  if  it  were, 
was  tenant  in  tail  male,  by  force  of  the  rule  in  Shelley's  case,  (c) 
Mr.  Baron  Gyre,  sitting  for  Lord  Thnrlow,  tboaght  there  was  no 
difference  between  a  Ijnst  to  pay  the  rents  to  a  person,  and  a 
trust  to  permit  him  to  receive  them,  (see  contra  in  the  sequel,) 
and,  therefore,  that  the  use,  in  this  case,  was  vested  in  6. ;  but 
Lord  TburIow>  on  resuming  his  seat,  determined,  that,  as  the 
trustees  were  to  pay  taxes  and  repairs,  the  legal  estate  during 
the  life  of  S.  was  in  them. 

In  Silvester  v.  Wilson,  {d)  the  testator  devised  that  the  tmstees 
should,  yearly,  during  the  life  of  his  son,  J.  W.,  receive  the  rents ; 
and  he  ordered  that  they  should  be  applied  for  the  maintenance 
of  the  said  J.  W.  The  Couft  thought,  that  it  was  intended  that 
tiie  trustees  shonld  hftve  a  sort  of  discretion  in  the  application 
of  the  money,  and,  therefore  that  tiiey  took  the  legal  estate. 

(a)  Flajrer  a.  NichoUa,  1  Bam.  k  Creu.  336. 

\h)  1  B.  C.  C.  74  [See  Pcrkins'i  ed.  TS,  76,  nou  (□)].  Bee  alio  Brown  p.  R>mB- 
dea,  3  Moo.  612;  Tenne;  d.  GihtM  d.  Moody,  3  Bing.  3, 

(r)  The  qaeation  whc^cr  tbc  irutlGes  take  anv  and  what  eilate,  i«  often  raised  in 
this  manner.  See  Jones  u.  Lord  Sa;&  Sele,  B  Vin.  Ab.  S6S,  pi.  19:  Silvester  d.  Lair 
V.  Wilson,  S  Burn.  4  £.  444 ;  Cnrcii  v.  Price,  IS  Vei.  SS ;  Wykham  b,  Wjkham, 
IS  Yea.  395 ;  Bi»n>e  v.  F«rkina,  1  Vee.  &  Bea.  48S. 

(if)  2  D.  &  E.  444.    6e«  also  Doe  v.  Iranmonger,  3  East,  533. 
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Indeed,  without  regard  to  the  exact  degree  of  discretionary 
power  lodged  in  the  trustees,  the  mere  fact  that  they  are  made 
agents  in  the  application  of  the  rente  is  sufficient  to  give  them 
the  legal  estate,  as  in  the  ease  of  a  simple  devise  to  A 
upon  trust  to  pay  the  rents  to  B.  And  *  it  is  imma-  [  302  ) 
tetial  in  euch  a  case,  that  there  is  no  direct  devise  to 
the  trustees,  if  the  intention  that  they  shall  take  the  estate  can 
be  collected  from  the  wiU.  Hence  a  devise  to  the  intent  that 
A  shall  receive  the  rents  and  pay  them  over  to  B,  would  clearly 
vest  the  legal  estate  in  A.  (a) 

But  where  real  estate  is  devised  to  one  person  npon  tmat,  to 
permit  and  suffer  another  to  receive  the  rents,  the  beneficial 
devisee  takes  the  legal  estate,  and  not  the  trustees,  {b) 

The  distinctioD  between  a  direction  to  pay  the  rents  to  a 
person,  and  a  direction  to  permit  him  to  receive  them,  though 
often  condemned,  cannot  now  be  questioned.  .  In  the  case  of 
Doe  cL  Leicester  v.  Biggs,  (c)  Bir  James  Mansfield  said  it  was 
miraculous  how  it  came  to  be  established,  since  good  sense 
requires  in  each  case  that  it  should  be  equally  a  trust  and  that 
the  estate  shoold  be  executed  in  the  trustee ;  for  how  could  a* 
man  be  said  to  permit  and  suffer  who  has  no  estate,  and  no 
power  to  hinder  the  cestui  qne  trust  from  receiving  ? 

Where  the  expressions  to  pay  unto  and  permit  and  tuffer  to 
receive  are  both  used,  it  seems  that  the  construction  will  (in 
conforinity  to  a  rule  diBcusBe<^in  a  preceding  chapter),  {d)  be 
governed  by  the  posterior  expression. 

Thus  in  Doe  d.  Leicester  v.  Biggs,  where  the  trust  was  "  to 
pay  unto  or  permit  and  suffer  A  to  receive  the  rents,"  it  was 
nefd,  that  the  words  "  permit  and  suffer,"  coming  last,  controlled 
the  former  trust,  "to  pay,"  and  consequently  that  the  estate 
was  vested  in  A.  (e) 

In  the  proposition  {hat  a  devise  to  a  person  upon  trust 
to  permit  another  to  receive  the  rents,  vests  the  *  legal      [  303  ] 
estate  in  the  latter,  it  is  assumed  that  no  duty  is  im- 
posed on  the  trustee,  either  expressly  or  by  implication,  requir- 
ing that  he  should  have  the  estate,  for  in  such  case  it  ia  clear 
the  trustees  will  take  the  legal  estate. 

Thus  in  Biscoe  v.  Perkins,  (/)  where  a  testator  devise^  his  real 
estate  to  bis  executors,  their  heirs,  &c,  for  the  life  of  his  son  A, 
to  the  intent  to  support  the  contingent  remainders  after  limited, 


{a)  Dm  r.  UtmdnLj,  fi  Ad.  &  EU.  106 ;  Deering  d.  Aduna,  37  Uuoe,  S64 ;  OstM 
V.  Cooke,  3  Borr.  IflSG. 

lb)  Bight  d.  PhUliiw  v.  flmith,  13  But^  4S& ;  Qregorj  n.  Hmdeiwn,  4  Tanat.  773. 

\e\  3  Tunt.  109. 

\i)  Ante,  ToL  1,  p.  41!. 

(«)  Bat  might  not  the  alternative  tenna  of  the  doTiie,  in  ench  a  esM,  have  been 
contidend  u  giving  the  tniiteei  an  option?     Thii  woold  have  avoided  the  repng- 


(/)  1  Tet.  k  Bea.  48S.    See  aI«o  White  e.  Fairer,  1  Bcott,  543. 
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put  in  trust,  neverthelees,  to  permit  and  Buffier  his  aaid  son  to  re- 
ceive the  rents  for  his  own  use  during  his  natural  life ;  and  after 
his  decease  the  testator  devised  the  same  to  the  first  son  of  A 
in  tail.  Lord  Eldon  held  that  A  did  not  take  the  legal  estate, 
as  the  purpose  of  preserving  the  contingent  remainders  required 
that  it  should  be  in  the  trustees. 

Upon  the  same  principle,  it  has  been  often  decided  that  a 
trust  to  permit  a  feme  covert  to  receive  the  rents  for  her  sepa- 
rate use,  vests  the  estate  in  the  trustees,  (a) 

And  where  (b)  a  trust  to  permit  and  snner  the  testator's  wife 
to  receive  the  reota  during  her  widowhood,  was  followed  by  a 
direction,  that  her  receipts,  teitk  the  approbaium  of  emy  one  of  his 
trustees,  should  be  good ;  it  was  held,  that  the  legal  estate  was 
vested  in  the  trustees,  it  being  clearly  intended  that  they  should 
exercise  a  controL 

And  in  a  more  recent  case,  (e)  a  similar  construction  was 
given  to  a  directioD  to  the  trustees  to  permit  the  bene- 
[  204  ]  ncial  devisee  to  receive  the  rut  rents  and  profits ;  '  this 
term  being  used,  it  was  thought,  in  contradistinction 
*to  the  ^oss  profits,  which  were  intended  to  be  received  by  the 
trustees,  and  the  surplus  paid  over  to  the  person  beneficially  en- 
titled, both  purposes  evidently  requiring  that  the  trustees  should 
-have  an  estate. 

Where  the  duty  imposed  on  the  devisee  is  to  sell  or  convey  (d) 
the  fee  simple,  he  is  held  to  take  the  inheritance  to  eoable  him   . 
to  comply  with  the  direction ;  ^  though  in  such  a  case  it  is  too 

(a)  Harton  v.  Harton^  T  Darn,  ft  E.  «9S ;  Doe  S.  Woodcock  t>.  Banbrop,  9  TaanL 
S6I.  See  also  Do«  d.  Stepbeni  v.  Scoit,  I  Moon  ft  Payne ;  a  ibniaii.  where  tlie 
direclion  ia  lo  pay  them  to  ber;  Nerille  v.  Sanders,  1  Vem.  419;  b.  C.I  £q.  Ca.Ab. 
882,  pi.  1  ;  Robinson  d.  Gray,  9  East,  1  ;  Hawkins  v.  Lnscombe.  3  Swanat  375. 

(61  Oregorj  u.  Hendenon,  4  Taunt.  773,  nhich  compare  with  Bronghion  v.  Lang- 
lej,  Salk.  G79 ;  S  L.  Rayni.  873 ;  1  Lntw.  sas,  S.  C. 

{c]  Barker  v.  Greenwood,  Exch.  34  Not.  199S,  reported  8  Jnr.  35,  S.  C.  8  Zaw 
Jonm.  N.  S.  S. 

[d]  Garth  v.  Baldwin,  9  Vei.  Sen.  E49 ;  Bo*  d.  Booth  d.  Held,  S  Barn,  ft  Adol. 
Ce4 )  Doe  d.  SheUej  d.  BdUn,  4  Adolph  &  EUii,  583. 


1 A  deTiie  of  tm  estate  generally,  or  indefinitely,  with  powar  to  conrey  in  fee,  car- 
rieaafee.  Doe  v.  Howland,  8  Cowen,  S77;  4  Kent,  (5ih  ed.)  319,  It  is  othenrite, 
if  the  power  be  to  derive  merely,    lb.    But  irtiere  the  eataie  ii  given  for  life  ooty, 

/ihete 
See  4  Kent,  (5th  ed.)  319,  3S0  ; 
11  Serg.  ftB.  le. 

In  caacs  of  ddTiaea  to  execaton,  the  earlier  deciaiona  satablished  the  distinction  tliat 
a  deviie  of  land  to  execntora  to  eel!,  passed  the  interest  in  it ;  bnt  a  devise  that  ex- 
ecuron  ihall  itU,  or  ttial  Iht  landi  Ml  be  mid  ly  Chan,  gave  them  but  a  power.  Tbla 
distinction  was  taken  as  early  as  tiic  time  of  Henry  VI.,  and  it  received  iba  sanction 
of  Littleton  and  Coke,  and  of  tho  Diodem  determinations.  Litt.  sec  IG9:  Co.  Litt. 
1 13  a,  181  A;  Bergen  v.  Bennett,  1  Chines,  Cos.  in  Err.  IS;  JackM>n  v.  Scaaber,  T 
Cowen,  187;  Fm^  n.  Henderson,  7  Yergec,  18;  4  Eeni,  (5th  ed.J  330;  Bogert  f. 
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much  to  affirm  that  the  testator's  iatestion  cannot  in  any  other 
manner  be  effected ;  for,  by  means  of  a  power,  the  tmatee  might 
be  authorized  to  convey  withoot  himself  having  an  estate,  it 
seems  to  be  a  more  reasonable  conclasion,  however,  that  the  tes- 
tator, by  devising  the  property  to  the  person  who  is  directed  to 
make  the  conveyance  or  sale,  intended  not  merely  to  make  him 
the  medinm  or  mstmment  throngh  which  to  vest  the  estate  in 
the  beneficial  devisee,  bnt  that  be  should  take  an  estate  com- 
mensurate with  the  duty  which  was  assigned  to  him ;  and  the 
ground  for  this  constructiou  is  obviocaly  strengthened,  when 
there  are  other  purposes  requiring  that  the  tmstee  sboold  have 
some  estate. 

In  Bagshaw  v.  Spencer,  (a)  a  devise  to  trustees  and  their 
heirs,  upon  trnst  out  of  the  rents,  or  by  sate  or  mortgage,  to 
raise  so  much  as  should  be  sufficient  for  the  payment  of  debts, 
legacies,  and  funeral  expenses,  and  then  as  to  one  moiety  upon 
trust  for  and  to  the  nse  of  B,  for  Ufe,  remainder  to  trustees  to 
preserve  contingent  uses,  ice,  was  held,  by  Lord  Hardwicke,  to 
vest  the  fee  in  the  trustees,  as  they  were  "  to  sell  the  lands  "  by 
virtue  of  their  estate. 

*  In  this  case  the  testator  evidently  intended  the  trus-  [  206  ] 
tees  to  take  the  inheritance,  as  they  were  to  raise  the 
money  either  out  of  the  rents,  or  by  sale  or  mortgage  of  the  es- 
tate, and  the  former  purpose  could  not  be  answered  by  a  mere 
power;  though  it  is  observable  that  the  constructioa  adopted  by 
the  Court  rendered  nugatory  the  trust  for  preserving  contingent 
remainders. 

The  mere  fact,  that  the  devised  property  is  charged  with  debte 
or  legacies,  will  not  vest  the  legal  estate  in  the  Irnstees,  unless 
they  are  directed  to  pay  them,  or  the  will  contains  some  other 
indication  of  an  intention  to  create  a  trust  for  the  purpose. 

Thus,  where  (b)  the  testator,  as  to  his  real  and  personal  estate, 

(a)  1  Vei.  Sea.  143.  Sae  abo  Qibion  n.  Bogcrt,  Amb.  93 ;  BawforJ  v.  Irb;,  3 
Bam.  &  Aid.  664;  Doe  v.  Ediin,  4  Adol.  &  E.  5B3;  Doe  v.  Wooilhaiu«,  4  T.  R,  89; 
Aotboaj  ■>.  Red,  S  Cromp.  ft  Jerr.  7S ;  but  u«  Haiiler  o.  Hawker,  3  Bam.  &  Aid. 
M7. 

(i)  Kenrick  e.  Lord  Beanclerk,  3  Bob.  &  FolL  ITS. 


Rertdl,  4  HQI,  4S2;  Greenongh  v.  WellM,  10  Ciuhing,  971  ;  Fay  c.  Faj,  1  Ciuh- 

A  deriM  of  land  to  b«  loM  bj  the  execatora,  oonfbn  a  power,  and  does  nnt  give 
mj  ioter«»i.  Ferebea  v.  Proctor,  3  Dev.  &  Ban.  439  j  S.  C.  Dct.  &  Batt,  Kq.  Ca. 
4BS;  4  Kent,  (9th  ed.|  SSO,  notra.  Bui  when  the  power  to  adl  is  conncrtcd  wiih 
directiona  to  applj  At  proceeds  upon  trcsu,  the  power  is  then  in  tbe  nature  oT  a  tnist, 
and  becomea  imperatiTe  apon  the  executors.  •  The;  must  rsII  and  apply  the  proccedii 
according  to  the  directions.     Greenouffh  v.  Welles,  10  Gushing,  S71,  576  ;  Gibba  v 

Marsh,  2  Metcalf,  S43,  SSI.    If,  however,  there  is  only  a  direction  tc    '         ■ 

sell  and  apply  ihe  proceeds  in  a  paiticuiar  manner,  and  there  ai 


deTolved  upon  th«iti,  which  rendeni  it  necessary  to  imply  a  icnxnt  of  the  lc;tal  es 

"'""'"" law  woold  take  the  legal  estate,  sabiect  to  be  divested  immodiately  i 

n  of  the  power.    Greenoogh  v.  Welles,  10  Cushini^,  971,  577,  GTS. 
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subject  to  his  debts,  legacies,  and  funeral  expenses,  deviaed  the 
same  as  follows,  that  la  to  say :  unto  M.  and  W.  and  theif  ^eirs, 
upon  trust,  and  to  and  for  the  several  uses,  &c.,  following,  that 
ia  to  say :  to  the  intent  that  they  the  said  M.  and  W.,  or  the 
survivor  of  them,  or  the  heirs,  executors,  or  administrators  of 
such  survivor,  should  in  the  first  place  apply  the  testator's  per- 
sonal estate  in  discharge  of  debts,  funeral  expenses,  and  such 
legacies  aa  he  might  direct;  and  as  to  his  real  estates,  subject' 
.to  bis  debts  and  sucb  charges  as  he  might  then  or  thereaJFter 
think  proper  to  make,  he  gave  and  devised  the  same  unto  P.  for 
his  life,  with  remainders  over.  The  Court  held  that  the  estate 
was  executed  in  P.,  for  his  life.  Lord  Alvanley,  C.  J.,  said, 
unless  it  appeared  manifestly  that  the  testator  intended  that  the 
tmstees  should  be  active  in  paying  the  debts,  the  legal  estate 
would  not  vest  in  them.<  The  question  was,  whether  there  were 
such  apparent  intention  on  the  face  of  this  will.  It  would, 
indeed,  be  much  more  convenient  that  the  legal  estate  should  be 
vested  in  trustees  for  the  payment  of  the  debts,  than 
[  306  ]  that  the  trust  should  be  *  executed  by  the  devisee  under 
the  direction  of  a  Court  of  Equi^;  for  a  Court  of 
Equity  could  not  enable  the  devisee  to  make  a  complete  title 
to  the  estate,  (a)  But  this,  his  Lordship  added,  was  only  an 
argument  ah  inconvenienti,  from  which  we  cannot  constme  the 
testator  to  have  said,  what,  in  fact,  he  heiB  not  said. 

Here  it  may  be  observed  that  where  real  estate  is  devised  to 
trustees  for  the  payment  of  debts  and  legacies,  though  the  prop- 
erty becomes  applicable  only  in  case  of  the  deficiency  of  the 
personal  estate,  the  trustees  teke  the  legal  estate  instanter,  inde- 
pendently of  the  fact  of  the  personalty  proving  deficient.(6) 
But  it  is  otherwise  where  the  devise  is  in  terms  made  contingent 
on  this,  event,  (the  language  of  the  will  being,  ■'  in  case  my  per- 
sonal estate  shall  not  be  sufficient  to  pay  debts,  &c.,  then  I  de- 
vise," &c.)  But  even  in  such  case,  the  trustees,  on  the  happen- 
ing of  the  contingency,  take  an  absolute  fee  simple  in  the  whole, 
which  continues  ia  them,  as  to  the  residue  of  the  property,  after 
they  have,  by  a  sale  of  part  of  the  estate,  raised  sufficient  money 
to  answer  the  chaive.  (c) 

In  the  case  of  Hawker  v.  Hawker,  (d)  where  an  estate  was 
made  salable  by  trustees,  in  the  event  of  the  proceeds  of  anotiier 
estate  proving  deficient  to  pay  the  testator's  debts,  it  appears  to 
have  been  considered,  that  having  regard  to  the  terms  in  which 
the  estate  was  given  to  the  benenciaf  devisees,  in  the  event  of 
its  being  wanted,  (such  devises  being  framed  in  the  manner  of 

(a)  This  deficiBncy  it  now  supplied  bj  enactment,  I  Will.  IV.  c  47, 4  13. 
(i)  Murthwsite  o.  Jonkinsoii,  3  Bbfu.  ft  Creu.  3ST.     See  bUbo  Doe  d.  Field,!  Bam. 
ft  Adojpfa.  564. 

(c)  Doed.  Cadogui  i>.  Eirut,  T  Adolpb.  &  Ellis,  636. 
id]  3BuD.  &  Aid.  B37, 
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re^ar  and  foimal  limitationa  of  the  legal  estate,  indndiiig  oae 
to  trastees  for  preserving  contingent  remainders,)  the  trustees 
bad  a  power  of  sale  only,  and  did  not  take  the  fee.' 

•  As,  however,  the  estate  wae  in  the  first  instance      { 307  ] 
actually  given  to  the  irastess  and  their  heirs,  thepoint 
seems  to  have  been  one  of  great  nicety  and  difficulty,  and  the 
propriety  of  the  decision  has  been  questioned  by  an  emiiient 
writer,  (a) 

A  different  constmctioa  prevailed  in  the  recent  case  of  Doe 
d.  Cadogan  v.  Ewart,  (b)  where  a  testator  devised  to  A,  B,  and 
C,  and  the  survivors  and  survivor  of  them  and  the  heirs  of  sach 
snrvivor,  (c)  all  his  real  estate  charged  with  the  payment  of  a 
life  annuity  and  so  much  of  his  debts,  legacies,  feneral  expenses, 
and  the  costs  of  proving  his  will,  as  his  personal  estate  should 
not  extend  to,  upon  the  trusts  following;  upon  trust  to  pay  the 
rents  to  his  wife  during  widowhood,  and  after  her  decease,  <w 
marriage  again,  upon  trust,  to  apply  the  rente  for  the  mainten- 
ance of  his  daughter  J.,  until  she  should  attain  twenty-five,  and 
after  her  attaining  that  age,  upon  trust,  charged  as  aforesaid,  for 
her,  and  her  heiis  and  assigns ;  but  in  case  she  should  die  with- 
ont  leaving  issae,  lawfully  begotten,  then  the  testator  gave  the 
said  real  estate  to  D  and  B,  their  heirs  and  assigns  forev^. 
And  the  testator  ordained  that  the  trustees,  for  the  perforinanoe 
of  his  will,  in  order  to  raise  money  for  the  payment  of  his  debts, 
Ameral  expenses^  and  legacies,  should,  witji  all  convenient 
speed,  after  his  decease,  in  case  the  residue  of  his  personal 
estate  should  be  insufficient  for  that  purpose,  bargain  and  tell, 
and  aUen  in  fee  simple,  any  part  of  hit  freehold  lands 
before  mentioned;  for  *  the  doing  whereof  he  gave  to  { 208  ] 
his  tmstees  and  the  survivors,  &c.,  and  the  heirs,  &c., 
fhU  power  and  authority  to  grant,  alien,  bai^in,  and  sell,  con- 
vey and  assure  the  same  premises,  or  any  part  thereof,  to  any 
person  or  persons  and  their  heirs  forever,  in  fee  simple,  by  all 
such  lawful  ways  and  means  in  the  law  as  to  them  ehonld  seem 
fit  And  the  tes^tor  authorized  the  trastees  and  the  survivors, 
Ate.,  and  the  heirs,  bc/c,  to  give  receipts  for  the  purchase  money ; 
and  did  commit  the  management  of  the  estates  and  f<»tune8  of 
his  daughter  to  his  tnutees  and  execntors,  until  she  should 

{a)  S  Sngd.  Fdw.  (filh  «dO  13T. 

(b)  7  Adol.  &  EU.  636.    Bnt  see  Doe  ir.  ShoUer,  8  Adol.  k  EU.  905. 

[c]  Theie  wordi  might  eeem  to  m^ke  the  tni9te«g  joint  tenants  for  life,  wilb  a  con- 
ttngent  remainder  to  (ho  enrrJTora,  and  a  mntingent  remainder  in  fee  to  the  Burrivor, 
(a  conitnictiDii  which  vould  be  obviously  iocoiiTenieiit,)  but  it  hM  hern  dedded  that 
vbera  real  sslato  ia  deTued  to  several  pereona,  and  the  anrvivora  and  aurviror  of  them, 
aad  the  heira  of  anch  Burrivor,  apoa  certain  tn»U  commeiiBarate  with  the  fee  simple, 
die  deTiaaes  in  tnut  an  joh)t  tenants  in  fee.  Doe  d.  Yonng  v.  Sotherton,  3  Bam.  & 
Adolpb.  sas. 

1  Ante,  149,  note  (>). 
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attain  twen^-five.  The  testator's  widow  died  in  his  lifetime. 
The  personal  estate  proved  insufficient  to  pay  the  debts,  and  it 
was  held,  that  in  this  event  the  trustees  took  an  absolute  fee  in 
the  real  estate,  and  not  (as  had  been  contended)  a  mere  estate 
of  freehold,  tntil  the  testator's  daughter  attained  twenty-five, 
with  a  power  to  sell  for  the  payment  of  debts  and  legacies,  (a) 

An  authority  to  grant  leases  of  an  indefinite  duration  has 
been  in  some  cases  considered  to  supply  an  agreement  for  hold- 
ing trustees  to  take  the  inheritance,  scarcely  less  cogent  than  a 
direction  to  sell- 
Thus  in  the  case  of  Doe  d.  Tomkyns  v.  Willan,  (A)  where  a 
testator  devised  to  trustees,  their  heirs,  executors,  administrators, 
and  assigns,  all  his  real  and  personal  estates,  in  trust,  to  let  the 
freehold  estetea  for  any  term  they  should  tkirA  proper,  at  the  beat 
improved  yearly  rent,  and  to  pay  one  third  of  the  rents  of  the 
freehold  estates  to  the  testator's  wife  for  life,  and  to  pay  the  rents 
of  the  other  two  thirds,  and,  after  the  death  of  the  wife, 
[  209  ]  the  *  remaining  third  to  his  daughter  E.  Longman, 
for  her  separate  use,  and  after  her  death  the  testator 
devised  his  freehola  and  two  thirds  of  his  personal  estate  to  his 
daughter's  children,  to  be  equally  divided  amongst  them,  and  to 
be  paid  them  at  their  respective  ages  of  twenty-one  years ;  and 
if  his  daughter  died  without  leaving  issue,  then  the  testator  de- 
vised his  freehold  estates  to  his  wife  for  life,  and  after  hei  death 
to  his  heir  at  law,  as  if  he  bad  died  intestate.  It  was  contended 
that  the  trustees  took  an  estate  determinable  at  the  decease  of  the 
daughter,  when  the  purposes  of  the  trusts  were  satisfied ;  and  that 
the  authority  to  make  leases  for  any  term  conferred  a  power,  and 
waa  not  a  measure  of  their  estate.  It  was  held,  however,  that 
the  tmutees  took  the  fee.  Mr.  Justice  Bayley  observed,  "  There 
are  no  words  here  which  distinctly  create  a  power  in  the  trus- 
tees ;  and  it  se£ms  to  me,  that  when  an  estete  is  devised  upon  a 
tmst,  and  the  trustees  are  to  demise  for  any  term  they  think 
TOoper,  (althongh  at  the  best  improved  rent,)  the  true  construction 
IS,  that  they  are  to  create  a  term  out  of  their  interest ;  and  if  so, 
they  must  have  a  reversion  after  that  term  entirely  ceased."  The 
learned  Judge  next  adverted  to  the  trusts  respecting  the  applica- 
tion of  the  rents  during  the  lives  of  the  testator's  wife  and  daugh- 
ter, and  proceeded  to  remark,  "  Then  comea  a  limitation  to  her 
(the  daughter's)  children,  and  it  is  said,  that  that  limitation  gives 
to  them  the  legal  estete,  and  that,  in  that  part  of  the  will  there  is 


(a)  Someliines  a  trasC  for  a  power  of  ule  is  to  be  exercised  daring  the  coDtinn- 
■Dce  of  the  unsts.  and  the  qnestion  arises  as  to  what  is  tn  be  deemed  a  "  contiea- 
aoce"  thereof.  It  is  clear  that  the  mere  fkct  of  the  estate  being  outstanding  in  the 
tnutees  by  reason  of  their  neglect  to  conTej  at  the  proper  period,  does  not  prolong 
their  power.  Wood  d.  White,  3  Kee.  664 ;  but,  as  to  this  case,  see  4  Mjl.  &  Craig. 
460. 

(6)  a  Bam.  &  Aid.  M. 
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a  chaDge  of  langnage,  which  shows  that  at  that  period  of  time  all 
the  former  pmposee  of  the  trust  were  to  cease.  The  language 
there  used  is  not  so  clear  as  to  satisfy  my  mind  that  that  was 
necessarily  the  intention  of  the  testator.  That  the  interest,  if 
defeasible,  woald  continue  until  the  death  of  E.  liongman,  and 
would  not  end  when  her  first  husband  died,  seems  to 
me  to  *  receive  some  confirmation  from  this,  that  if  E.  [  210  ] 
Longman  had  no  child  by  her  first  husband,  the  limita- 
tion to  her  children,  as  far  as  it  regarded  children  by  a  future 
marriage,  would  have  been  a  contingent  remaind^,  and  if  the 
trustees  did  not  take  an  interest  coextenaive  with  her  life,  but 
one  which  might  determine  on  the  death  of  her  first  husband, 
that  contingent  remainder  might  have  been  defeated  by  the  acts 
of  E.  Longman  in  her  lifetime,  (a)  The  estate,  therefore,  to  the 
trustees,  Beema  necessary  for  the  purpose  of  protecting  the  inter* 
ests  of  the  children ;  and,  inasmuch  as  the  words  '  to  them  and 
their  heirs,'  are  calculated  to  give  them  the  fee,  I  am  not  pre- 
pared to  say  that  they  took  less  than  the  whole  legal  estate." 

So  in  the  case  of  Doe  d.  Keen  v.  Walbank,  (6)  where  a  testator 
devised  lands  to  trustees  and  their  hein,  upon  trust  to  permit  his 
daughter  to  enjoy  the  same,  and  take  the  rents  during  her  life, 
exclusively  of  her  husband ;  and  after  her  decease,  upon  trust  to 
the  use  of  such  child  or  children,  and  for  such  estate  as  she,  no1> 
withstanding  her  coverture,  should  by  any  deed  or  will  appoint ; 
and  for  want  of  such  appointment,  then  to  the  use  of  the  neirs  of 
her  body ;  and  for  default  of  such  issue,  to  his  own  right  heirs 
forever.  Then,  after  several  other  devises  to  the  trustees  in  the 
like  terms,  the  testator  concluded  thus :  "  And  I  hereby  will 
jtc,  that  the  said  trustees,  and  each  of  them,  shall,  may,  and  do, 
in  every  respect,  give  receipts,  pay  money,  and  demise  the  afore- 
taid  premises,  or  any  part  thereof,  as  shall  be  conustent  with 
their  duty  and  trust,  or  otherwise."  It  was  held,  that  the  trus- 
tees took  the  fee  simple  in  the  lands  devised  to  them.  Ixird 
Tenterden,  C.  J.,  observed,  in  answer  to  the  argument  that  the 
words  might  be  held  to  confer  a  power  of  leasing,  that  the  lan- 
guage of  the  clanse  was  unlike  that  of  any  clause  by 
*  which  a  leasing  power  had  been  given,  and  that  it  [  211  ] 
specified  no  limit  or  qualification  as  to  duration,  rent,  or 
other  matter,  but  seemed  intended  to  authorize  any  lease  that 
would  not  be  considered  yi  a  Court  of  Equity  as  a  violation  of 
the  duty  of  a  tmstee. 

And  where  the  authority  to  lease  ia  accompanied  by  a  direc- 
tion to  discharge  taxes  or  o,ther  outgoings  out  of  the  rents  and 
(ffofits,  the  ground  for  giving  to  the  tzustees  the  legal  estate  is 
still  more  conclnsive. 
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Thus,  in  the  case  of  White  v.  Park^  (a)  where  a  testatw  de- 
vised property  to  two  trastees,  io  trust,  aa  to  three  fotirth  parts, 
to  pay  or  permit  and  suffer  his  wife  and  two  daoghters  respec- 
tively to  receive  each  one  fourth  of  the  clear  yearly  rents  and 
profits,  to  theii  respective  sole  and  separate  uses ;  aud  aa  to  the 
other  fourth,  in  tnut,  to  pay  to  or  permit  and  suffer  his  son  to 
receive  the  clear  yearly  rents  and  profits,  with  a  contiogeat 
remainder ;  aad  tke  trustees  were  empowered  to  demise  the  prem- 
ises, reserving'  the  best  rent,  and  were  directed  out  of  the  rents 
and  [ffofits  ^  pay  and  discharge  all  outgoings  for  taxes  or 
othenirise,  in  respect  of  the  premises,  and  to  keep  the  premises 
in  repair.  It  was  he^  that  the  legal  estate  in  the  whole  vested 
in  the  trustees. 

But  in  the  recent  case  of  Acland  v.  Lutley,  (b)  where  a  tes- 
tator devised  lauds  to  A  and  B,  upon  trust,  that  they  and  their 
heirs  did  aud  should  set  and  let  the  premises,  and  out  of  the 
rents  and  profits  in  the  first  place  pay  a  debt  owing  by  the  tes- 
tator to  M.,  and,  in  the  next  place,  pay  certain  legacies,  whi^ 
were  to  be  paid  as  soon  as  the  clear  rents  and  profits  would 
admit  thereof;  and  fiom  and  after  the  debt  and  legacies  were 
paid  and  discharged  the  testator  gave  the  same  to  C,  bis  heirs 
and  assigns  forever.  It  was  contended  that,  according 
[  313  ]  to  the  recent  authorities,  *  the  indefinite  power  of  leas- 
ing coostitnted  a  ground  for  the  trustees  taking  the 
fee ;'  but  the  Court  decdded,  that  the  estate  of  the  trustees  ter- 
minated on  the  discharge  of  the  debt  and  legacies. 

It  does  not  appear  from  the  judgment  whether  the  Court  con- 
sidered  this  case  to  be  distinguishable  ixom  Doe  v,  WiUan  (c) 
and  Doe  v.  Walbank,  (d)  or  that  those  cases  had  gone  too  ba. 
la  Doe  V.  Willan,  {as  here,)  the  disposition  in  favor  of  the 
beneficial  devisees  waa  in  the  langnage  not  of  a  trust  but  of  an 
independent  devise ;  bnt  there  were  other  pnrposes  besides  the 
power  of  leasing,  requiring  the  trustees  to  take  some  estate 
(and  it  would  seem  an  estate  per  autre  vie,  the  trust  being  for 
the  separate  use  of  a  woman)  which  did  not  exist  in  tiie  case 
jnst  steted.  The  same  remark  applies  to  Doe  v.  Walbank.  In 
this  state  of  the  aathoritieg  it  seems  too  much  to  affirm  that 
the  giving  to  trustees  an  indefinite  power  to  grant  leases  coo- 
stitutee,  of  itself  an  adequate  ground  tot  holding  them  to  take 
the  fee.  , 

The  case  of  Trent  v.  Hanning  («)  is  remarkable  for  the  differ- 
ence of'opinion  which  prevailed  in  regard  to  the  effect  of  some 
very  ambiguous  words.    Ttie  will  ^v^as  in  the  following  terms : 

(o)  1  Scott,  543. 

(£)  9  AdoIph.&£U.  879. 

ic)  Ante,  SUS. 

id)  Ante,  210. 

it)  1  Bos.  ftPolLNawBep.  Il6i  10  Vet.  496;  T  Eut,  QS,  S.  C. 
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*<  I  do  hereby  ^ve  onto  my  wife  ;£200  per  aDDom  during  her 
natural  life  in  addition  to  her  jointure,"  (which  was  an  annuity 
flecwed  to  her  before  marriage,  out  of  his  real  estate,)  "  my  just 
debts  being  previouely  paid,  and  I  do  give  unto  my  younger 
children,  £6000  each,  to  be  paid  when  they  severally  come  to 
the  age  of  twenty-one ;  and  I  do  appoint  B,  C,  and  X>,  as  trus- 
tees of  i-ttheriismct  ios  the  execution  thereof."  The  Court  of  C. 
F.  on  a  case  from  Chancery,  held,  that  the  truBteee  took  no  es- 
tate and  had  no  power  to  create  any ;  but  Lord  Eldon 
being  *  dissatisfied  with  this  opinion,  and  considering  [  313  ] 
that  upon  this  point  turned  the  question,  whether  the 
annuity,  debts,  and  portions,  were  a  charge  upon  the  real  estate, 
sent  a  case  to  the  King's  Bench,  three  of  the  Judges  of  which 
(Ellenborougb,  Grose,  and  Le  Blanc,  diseentiente  Lawrence) 
certified  that  the  Irustees  took  an  estate  in  fee ;  they  being 
of  opinion  that  the  words  "  trustees  of  my  (a)  inheritance," 
meant  "  trustees  to  inherit  my  estates  for  the  execution  of  this 
my  wilL" 

The  reader  will  have  perceived  (though  the  position  has  not 
hitherto  been  distinctly  advanced)  that  the  same  principle  which 
determines  whether  the  trustees  take  any  estate,  regulates  also 
the  nature  and  duration  of  that  estate ;  ue  established  doctrine 
being  (subject  to  certain  positive  rules  of  construction,  lately 
propounded  by  the  legislature,  and  which  will  be  presently 
considered)  that  tmstees  take  exactly  that  quantity  of  interest 
which  the  purposes  of  the  trust  require ;  and  the  question  is  not 
whether  the  testator  has  used  words  of  limitation,  or  expressions 
adequate  to  carry  an  estate  of  inheritance ;  but  whether  the 
exigencies  of  the  trust  demand  the  fee  simple,  or  can  be  satis- 
fied by  any,  and  what  less  estate,  (ft) 

Thus  in  the  case  of  a  devise  to  a  trustee  and  his  heirs,  upon 
trust  to  pay  and  apply  the  rents  for  the  benefit  of  a  person  for 
life,  and  aJ^r  his  decease  to  hold  the  lands  in  trust  for  other 
persons ;  the  direction  to  apply  the  rents,  being  limited  to  tlie 
cestui  que  trust  for  life,  the  estate  of  the  trustee  will 
terminate  at  his  decease,  (c)  And  it  seems  *  that  a  [  214  ] 
limitation  to  trustees  and  their  heirs  may  be  restrained 
by  implication  to  an  estate  per  autre  vie  even  in  a  deed,  {d^ 

And  though  (as  we  have  seen)  where  the  devise  is  to  the  vse 

(a)  Batthe  word"  mj''doM  not  occar  in  the  mil  uitaudtn  the  report. 

m  BVin.Ab.a6a.  pi.  19;  3  B.  P.  C.  {Toml.  ed.)  *S7j  1  Eq.  C«.  Ab.  388^1.  4  j 
3  Twm.  Sae,  and  Fmu  C,  B.  M,  Bntl,  n. ;  Locu,  Kep.  583  i  a  Stra.  798;  WJUm, 
MO;  Cm.  Temp.  Talb.  M5;  1  Vei.  Sen.  48S;  3  Bnrr.  18S4;  S  Dnrn.  &E.  «4;  7 
Id.  433,  65a ;  3  East,  533  ;  9  EftaC,  1  ;  1  Ves.  &  Bea.  485 ;  3  Swann.  S75  ;  3  Bingh. 
IS;  5  J.  B.  Hoora,  IS3  )  1  Bam.  &  Cieu.  721 ;  7  Id.  a06. 

(c)  Doe  d.  Eallen  o.  Ironmonger,  3  £ui,  S33 ;  RobioMn  b.  Qxbj,  9  Eul,  1.  The 
ea»e  of  Fanner  v.  Frandj,  9  Moore,  310,  Menu  contra,  but  the  attention  of  the  Conn 
WM  directed  excloairely  to  another  point. 

id)  Venablei  v.  Morrii,  7  Dom.  A  E.  348,  and  437  j  Blacker  v.  Ansntmbe,  1  Boa. 
&  Poll.  New  B^.  S5  i  Ctmie  r.  Price,  13  Tei.  69. 
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of  tbe  trastees,  thejr  take  the  legal  estate  independently  of  the 
eyidence  of  intention  supplied  by  the  natnre  of  tiie  Ixust ;  and 
though  by  a  necessary  consequence  of  this  principle  the  ext^it 
of  their  estate  must,  if  the  will  is  clear  and  express  on  the  point 
in  like  manner  be  regulated  by  the  terms  of  the  will;  yet 
if  the  testator  has  affixed  no  express  limit  to  its  datatioo,  such 
estate  will,  as  in  other  cases,  be  measured  by  the  exigencies 
of  the  tmst  or  duty  (if  any)  which  is  imposed  on  the  devi- 
sees, (a) 

And  here  it' is  proper  to  obBeire  that  where  a  will  takes  effect 
as  an  appointment  under  a  pow«r  to  appoint  the  use,  any  devise 
which  it  contains  will  vest  the  legal  estate  in  the  devisee,  irpe- 
spectirely  of  any  purpose  or  duty  requiring  that  he  should  have 
the  estate,  as  such  devise  amounts  to  a  mere  declaration  of  the 
use  of  the  inatrament  creating  the  power,  ii>  other  words,  a  mere 
nomination  of  the  cestui  que  use ;  consequently  any  limitation 
engrafted  on  the  devise  operates  only  on  the  equitable  interest, 
though  it  be  in  terms  to  the  use  of  the  person  or  persons  intended 
to  take  the  estate  beneficially. 

And  the  result  is  the  same  in  the  case  of  devises  of  copyhc^ 
lands,  {b)  as  wills  of  ench  |»operty  take  e£Eect  merely  as  inatru- 
ments  directory  of  the  uses  of  the  previous  surrender  to  tbe  nae 
of  the  will,  which  was  formeriy  essential  to  the  validity 
(  215  ]  of  the  devise,  and  the  operation  of  •  which  is  now,  by 
the  statntes  dispensing  with  the  necessity  of  such  sni^ 
render,  (c)  transferred  to  the  will  itself.  It  is  dear,  therefore, 
that  a  devise  of  copyhold  lends  simply  to  A  and  his  heirs,  in 
trust  for  B  and  his  heirs,  would  vest  the  legal  inheritance  in  A 
for  the  benefit  of  B,  in  fee.  (d)  Stall,  however,  it  should  seem, 
according  to  the  principle  just  stated,  in  regard  to  devises  of 
freehold  lands  to  the  use  of  trustees,  that  the  extent  and  duration 
of  an  estate  conferred  by  an  imdefimte  devise  of  copyhfdds 
would,  like  that  of  a  devisee  cestui  que  use  of  freeholds,  (whoee 
estate  is  undefined,)  depend  upon,  and  be  regulated  by,  the 
natnre  of  the  trust  reposed  in  the  devisee. 

But  in  the  case  of  Houston  v.  Hughes,  it  was  argued  at  tbe 
bar,  and  assumed  by  the  Court,  that  as  the  copyholds  included 
in  the  devise  were  not  within  the  Statute  of  Uses,  the  trastees 
neceesarily  took  the  entire  fee;  ho'wever,  this  point  doee  not 
appear  to  have  been  much  canvassed,  and  the  doctrine  is  not 
only  irreconcilable  with  the  principles  of  the  analogous  cases 
just  stated,  but  is  in  direct  opposition  to  the  case  of  Doe  d. 
Woodcock  17.  Bartbrop,  (e)  which  was  not  cited,  and  is  as 

(a)  Sm  Curtii  v.  Price,  la  Vm.  89,  whero  ihe  limiUUoiu  wsra  in  •  deed,  vhich 
nuikes  tbe  case  itronger. 
{b)  See  HoDBton  c.  HnghM,  6  Bam.  &  Cnm.  408. 
fc)  59  Geo.  m.  c.  195,  and  1  Vict.  c.  36,  f  4 
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follows :  A  devised  copyhold  landa  to  B  &  C,  snd  their  beits, 
Id  trast  to  permit  D  or  her  aesigns  to  occupy  the  same,  or  to 
pay  to,  or  permit  her  or  h&  awi^s  to  receive  the  rents,  for  her 
natural  life,  for  her  separate  use,  and,  sabject  to  such  estate  and 
interest  of  D,  the  testator  devised  the  premises  to  such  uses  as 
D  should,  by  her  will,  appoint,  and  la  de&nlt  of  appointment, 
to  her  right  heire ;  it  was  held,  that,  under  the  limitation  to  B 
and  C  and  their  heira,  though  not  restricted  in  terms  to  the  life 
of  D,  the  estate  was  vested  in  B  and  C,  and  their  heirs 
for  'the  life  of  I>  only,  on  whose  decease  the  legal  es-  [  216  ] 
tale  vested  in  the  appointee  of  S,  (who  exeroised  her 
power,)  and  such  appointee  accordingly  recovered  in  ejectment 
against  the  persons  cilaiming  under  the  surrenderee  of  the  trus- 
t^s. 

The  same  queation  may  arise,  and  the  same  principle,  it  is 
conceived,  would  apply,  with  respect  to  leaseholds  held  for  a 
term  of  years,  which,  it  is  well  known,  are  not  within  the  Stat- 
ute of  Uses,  (a)  Thus,  a  beqaeet  of  fvoperty  of  this  description 
to  A,  simply  in  trust  for  B,  would  unquestionably  vest  the  legal 
estate  in  A,  although  no  duty  or  office  were  cast  on  him  requir- 
ing that  be  should  nave  the  legal  ownership ;  and,  by  necessary 
conseqaence,  A  must,  in  such  a  case,  take  the  entire  term,  there 
being  nothing  to  restrict  or  qualify  his  estate.  It  does  not 
follow,  however,  that  where  a  definite  duty  or  office  is  imposed 
on  the  trustee  he  would  take  the  entire  legal  estate  in  the  term  ; 
for,  as  the  law  allows  chattel  interests  in  lands  to  be  made  the 
su^ect  of  an  executray  bequest  after  a  prior  limitation,  not 
exhausting  the  whole  term,  even  though  the  pri<»  interest  were 
an  estate  fot  Ufe,  it  seems  to  be  a  necessary  result  of  this 
doctxioe,  that  such  an  executory  bequest  may  be  made  ulterior 
to  the  partial  or  limited  estate  of  a  trustee;  and  it 
cannot  be  *  material  whether  the  restriction  of  the  [  317  ] 
traatee's  estate  was  in  express  terms,  or  resolted  from 
tiie  nature  of  the  duty  imposed  on  him.  For  instance,  if  a 
term  of  years  were  bequeathed  to  A,  until  B  should  attain  the 
age  of  twenty-one  years,  in  trust  for  the  maintenance  of  B, 
and  when  be  attained  the  age  of  twenty-one,  then  to  B, 
there  can  be  no  doubt  that  the  estate  of  the  trustee  would 
terminate  at  the  majority  of  B  from  which  time  the  property 
would  vest  in   possession   in  B.      And   it  is  conceived,  that 

(a)  Tfot  a  little  practical  inconTCuience  has  arisen  from  the  exclnalon  of  chattel 
inierMTB  in  Uitd  from  the  operation  of  the  Stamte  of  Usea,  vhaterer  may  have  been 
the  real  groand  of  that  exdnaion  ;  which  is  a  point  on  which  an  entire  coincidence  of 
opinion  appeait  not  to  txisl.  Where  leaaeholds  for  ^eart  are  to  be  traniferred  from 
A  to  A  ana  B  jointlj,  (on  the  occasion  of  the  appoinimsnt  of  a  new  trastee,  or  otlier- 
wiie,)  thia  pnrpoM  ii  ontj  to  be  accompliiheil  b;  the  circuit;  of  two  deedi ;  one 
trantfcTrinj;  the  proper»  l^m  A  to  n  third  peraon,  and  another  Iraniferriag  it  from 
nich  peraon  to  A  and  B  joinilj ;  whereaa  in  the  caao  of  freeholds,  sucb  resalt  might 
1m  attained  bj  means  of  a  (ingle  conteTance  bjAloB,  Ivfi^uHOf  binuelf  and  A. 
See  6  Jaim.  Coot.  Hi,  (9d  ed^)  bj  Sweet. 
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the  effect  wottld  be  the  same  if  the  bequest  were  in  the  follow- 
ing  terma :  "  I  give  my  leasehold  estate,  called  A,  to  B,  hia 
executora  or  administrators,  {without  any  apeci&cation  of  es- 
tate,} upon  trust  to  pay  the  rents  to  C  dnriog  his  minority,  and 
when  he  shall  attain  twenty-one,  then  I  give  tbe  same  to  C 
The  estate  of  B  would  cease  at  the  majority  of  C,  when  the 
purposes  of  the  trust  would  be  at  an  end,  although  the  bequest 
of  B  leaves  undefined  the  nature  and  extent  of  Iub  eatate. 

And  here  it  may  be  obaerved,  that  where  a  testator  haa  an 
equitable  intereat  only,  in  the  land  which  is  the  subject  of  a  de- 
vise in  trust,  and  auch  deviae  would,  if  tihe  testator  had  the  legal 
owneiship,  carry  the  dry  legal  estate  only,  unaccompanied  by 
any  duty  or  office,  the  trustee  takes  nothing  under  tiie  devise ; 
the  effect  being  the  same  as  if  tbe  land  had  been  devised  directly 
to  the  cestui  que  iruat.  Jf,  however,  the  trusteeship  created  by 
the  will  is  of  a  nature  to  involve  the  performance  of  any  office 
OT  duty,  (aa  a  trust  to  sell  or  grant  leases,)  tbe  devise,  though 
failing  so  far  as  it  purports  to  vest  the  legal  estate  in  the  trustee, 
has  the  effect  of  onerating  him  with  the  prescribed  duty  in  re- 
spect of  the  devised  equitable  interest,  no  less  than  if  the  legal 
estate  had  passed  under  it  For  instance,  supposing  the  testator 
to  devise  lands  in  which  he  has  only  an  equity  of  re- 
[218]  demotion  *to  A  in  fee  simple,  in  trust  for  B,  the  deviae 
would  not  confer  any  estate,  or  impose  any  duty  on  A, 
but  ^e  entire  beneficial  interest  would  pass  directly  to  B.  If, 
on  the  other  hand,  the  testator  had  devised  such  equity  of  re- 
demption to  trustees,  upon  trust  for  sale,  though  the  trustees 
would  not  have  acquired  any  actual  estate  at  law,  (the  testator 
himself  having  none,)  yet  the  property  would  be  salable  by  tbe 
trustees  in  the  same  manner  as  if  tbe  legal  ownership  had  be- 
come vested  in  them. 

It  is  sometimes  a  question  of  difficult  (but  which,  as  we  shall 
presently  see,  cannot  arise  tinder  wills  that  are  regulated  by  tbe 
new  law)  to  determine,  whether  a  devise  to  persons,  without 
words  of  limitation,  to  pay  debts  and  legacies,  raise  a  sum  of 
money,  secure  a  jointure,  or  the  like,  gives  them  the  inheritance 
or  a  chattel  interest  only.  In  CordalTs  ease,  (a)  where  the  de- 
viae waa  to  two  persons,  to  hold  for  payment  of  legacies  and 
debts,  and  afterwards  to  A  for  life,  with  remainders  over ;  it  was 
resolved,  that  this  was  no  fivefaold  in  them,  but  only  a  term  of 
years,  "  though  it  could  not  be  said  for  any  certain  number  of 
years," 

So,  in  Carter  v.  Barnardiaton,  (b)  where  a  testator  devised,  that, 
in  case  certain  property  should  not  be  sufficient  to  pay  his  debte 

(a)  Cro.  £1.  3IS. 

(*)  I  P.  ff.505;  S.  C.  sBq.  Ca.  Ab.  234,  pl.S.S:  Dom,  Proc.S  B.P.C.(Tolm. 
ed.)M.  ' 
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and  leoacies,  then  his  execaton  should  receive  the  profits  (a)  of 
his  real  estate  for  payment  of  his  debts  and  legacies,  and,  after 
tliose  should  be  paid,  then  he  devised  certain  lands  to  P.  for 
life  with  remaindars  over;  it  was  considered  that  the  execatore 
took  a  chattel  interest  only,'  until  the  debts  and  legacies  were 
paid.  (6) 

'  Bat  in  Gibson  v.  Lord  Montfort,  (c)  where  A  gave  [  319  ] 
all  his  real  and  personal  estate  to  trustees,  Hieu  execn- 
tors,  adnuniatxators,  and  aasigns,  in  trust  to  pay  several  annni- 
ties,  sums,  and  legacies,  oat  of  the  produce  of  the  personal 
estate ;  if  that  should  be  deficient,  then  to  pay  the  same  out  of 
the  rents  and  profits  arising  by  the  real  estate ;  and  aa  to  the 
residue  of  his  real  and  personal  estate,  after  provision  being 
made  for  payment  of  the  legacies,  jtc^  he  gave  the  same  to  the 
children  of  his  daughter ;  Lord  Htudwicke  held,  that  the  trustees 
took  a  fee ;  for  that,  if  these  pecuniary  legacies  were  not  paid, 
the  real  estate  must  be  sold  to  satisfy  them ;  that  this  was  a  pur- 
pose which  it  was  impossible  to  serve  unless  the  tmstees  bad 
the  inheritance.  He  sud.  that  the  objection,  that  the  words  of 
limitation  were  descriptive  of  a  chattel  interevt,  might  have 
had  weight,  if  there  hcul  not  been  a  personal  estate  included  in 
the  devise. 

It  will  be  observed,  that  be^  the  wnd  "  estate  "  was  adequate 
to  pass  the  fee  independently  of  the  traat ;  bat  this  was  not 
adverted  to  by  Ix)rd  Hardwicke. 

In  the  next  case,  however,  a  limitation  to  trustees  and  their 
personal  refnesentatives,  to  raise  a  sum  of  money,  was  held, 
andei  the  circumstances,  to  confer  a  cliattel  interest  oiily,  in  addi- 
iioa  to  an  estate  of  freehold  which  they  took  for  other  pnrposes. 

The  case  referred  to  is  Doe  d.  White  v.  Simpson,  {d)  where  a 
testator  devised  to  A  and  B,  and  the  sorvivor  of  them,  and  the 
executors  and  administrat<»8  of  such  survivor,  certain  lands,  and 
the  arrears  of  rents,  and  a  bond  and  judgment  given  by  C,  a 
tenant,  for  rent  due,  in  trust,  that  they,  out  of  the  rents  and  pro- 
fits and  arrears  due,  should  pay  two  life  annuities ;  and 
aftex  payment  thereof,  *  then,  in  trust,  out  of  the  residue  [  230  ] 
of  the  reots  and  profits,  to  pay  to  certain  persons  ^£800 
foe  the  children  of  W. ;  and,  after  payment  of  the  said  annui- 
ties and  the  jESOO,  he  devised  the  said  estates  to  W  for  life,  with 
remainders  over.  And  the  testator  authorized  A  and  B,  and 
the  survivor,  his  exeoators,  &0.,  to  grant  building  leases,  aa  often 
as  there  should  be  occasion,  for  any  number  of  years.  It  was 
held,  that  the  tnutees  took  the  legal  estate  for  the  lives  of  the 
oonuitants,  togetb^  with  a  term  of  years  sufficient  for  the  pur- 

(a)  Ai  to  die  qoMtioo  whether  the  moncTs  in  theae  cMee  are  mlMble  out  oT  the 
■naiwl  proflW,  oi  aalborin  a  lale,  tae  infra. 

(b)  S«e  alio  Hitehnu  v.  HitclwDB,  i  Vera.  403 ;  8.  C-  Pre.  Cb.  IM. 
\e]  1  Vea.  Seo.  485. 

[d)  5  Eaat.  ISl. 
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pose  of  raising  the  £800,  and  not  the  fee.  Lord  EUenborongh 
relied  mach  on  tbe  bond  and  judgment  being  coapled  with  ue 
landa  in  the  devise. 

So,  in  the  more  recent  case  of  Heardson  t;.  Williamson,  (a) 
where  testator  devised  to  A  and  B,  and  Uie  Bnrvivor  of  Uiem, 
and  the  executors  or  admtniBtrators  of-  snch  survivor,  ao  estate 
at  P.,  and  a  tenement  at  S.,  and  the  fixtures  of  his  shop,  io  trust 
for  sale,  and  with  tbe  money  arising  from  such  sale,  to  pay  oS 
all  sncb  sama  as  should  be  owine  upon  mortgage  of  all  or  any 
of  tbe  estates  thereinafter  devised,  and,  if  any  sttrpius  should  re- 
main, upon  trust  to  pay  such  surplos  to  his  wife  ;  and  the  testa- 
tor devised  his  other  estates  to  his  wife  during  widowhood,  sub- 
ject to  an  annuity,  and  to  the  annual  payment  of  XlOO,  until  t^ 
mortgage  debts  thereinbefore  directed  to  be  paid  by  the  sale 
aforesaid  were  discharged,  and,  after  the  decease  of  his  said  wife, 
in  case  the  said  debts  should  not  have  been  paid  ofl^  the  tes- 
tator gave  such  estates  to  A  and  B,  and  the  mrvivor  of  them, 
and  twB  executors  or  administrators  of  suck  survivor,  m  trust  to 
let  the  same,  and  applg  the  rents  in  payment  of  the  morigoffe  debts, 
if  ang  should  remain,  until  the  whole  should  be  paid  by  the  gradual 
receipt  of  the  rents;  and,  after  the  decease  or  marriage 
[  221  ]  of  his  wife,  or  the  *  liquidation  of  the  mort^^age  debts, 
(as  the  case  might  be,)  the  testator  devised  the  last- 
mentioned  estates  to  his  son  for  life,  with  remainder  to  such 
children  as  he  should  have  in  fee.  The  son  executed  a  convey- 
ance, which,  if  the  estate  limited  to  hia  children  was  a  contin- 
gent remainder,  (he  then  having  had  no  child,)  had  destroyed 
sach  remainder ;  and  hence  arose  tbe  question,  whether  the  trus- 
tees took  tiie  fee ;  if  they  did,  the  interests  of  the  children,  being 
equitable,  of  course,  were  indestructible.  Lord  Langdsle,  M.  R., 
admitted,  that  tbe  circumstance  of  the  estate  being  limited  to  the 
tmstees,  and  their  executors  or  administntois,  wxrald  not  prevent 
tbe  fee  from  vesting  in  them,  if  the  purposes  of  the  tmst  required 
it ;  but  his  Lordship  observed,  that  they  were  to  take  only  an 
estate  until  the  debts  were  paid,  and  be  did  not  see  the  least 
necessity  for  their  having  we  revCTsion  for  that  limited  pur- 
pose. 

The  coustxnction  which  gives  to  trustees  an  undefined  chattel 
'  interest,  either  with  or  without  a  prior  freehold,  has  been  oon- 
eidered  so  inconvenient  in  its  consequences,  and  so  difficult  of 
application,  that  its  exclusion  has  (as  we  shall  presendy  see) 
been  made  one  of  the  objects  of  the  recent  legislative  change  in 
the  rules  of  testamentary  construction. 

Even  under  tbe  old  law  it  was  held  that  if  the  purposes  of  the 
trust  could  not  be  satisfied  by  an  estate  pur  autre  vie,  or  by 
sach  an  estate  with  a  chattel  interest  superadded,  tbe  trustees 

(a)  1  Keen,  33. 


Digitized  bvGoO^^IC 


BBTATBS  or  TKtFSTSBS.  168 

took  the  fee,  though  the  prescribed  purposes  did  not  teqaiie  and 
could  not  exhaust  the  entire  fee  simple. 

Thus,  in  the  case  of  Harton  v.  Harton,  (o)  where  the  devise 
was  to  A  and  B,  and  their  heirs,  in  tmst  to  pc»mit  C  (a 
"feme  covert)  to  receive  the  rents  during  her  life  for  [  222  ] 
her  separate  use,  and  so  as  not  to  be  subject  to  the 
debts,  &c.,  of  her  husband,  with  remainder  to  the  use  of  her  sons 
snccessively  in  tail,  remainder  to  her  daughters  in  tail ;  and  in 
default  of  such  issue  (without  fresh  words  of  gift]  npon  trust  to 
[termit  D  (another  feme  covert)  to  receive  the  rents  for  her  sep- 
arate use,  with  remainder  to  the  use  of  her  sons  and  daughters 
in  tail  in  like  manner,  and  so  on  to  another  feme  covert  and  her 
children,  and  then  to  the  nse  of  £1  in  tail,  with  reversion  to  the 
nse  of  the  testator's  own  right  heirs.  It  was  held,  that  the  trus- 
tees took  the  fee ;  "  that  construction,"  it  was  said,  "  being 
necessary  to  give  legal  effect  to  the  testator's  intention  to  secure 
the  beneficial  interest  to  the  separate  nse  of  the  femes  covert" 

Of  this  case,  Lord  Eldon  has  observed,  that  "  there  being 
tmsts  for  the  separate  use  of  married  women,  after  various  tmsts 
not  for  married  women,  those  trusts  could  not  subsist  unless  the 
l^al  estate  was  in  the  trustees  from  the  beginning  to  the  end; 
and  they  relied  on  the  non-repetition  of  a  legal  estate,  there 
being  a  gift  to  the  wife  of  one  of  the  parties  ;  and  if  there  had 
been  a  repetition  of  the  legal  estate  after  every  trust  for  a  mar- 
ried woman,  they  would  not  have  held  the  whole  legal  estate  to 
be  in  the  trostees."  (i) 

Perhaps  it  is  not  strictly  accurate  to  say,  that  in  this  case  a 
fee  in  the  trustees  was  necessary  to  secure  the  beneficial  interest 
to  the  femes  covert ;  for  though  the  busts  in  favor  of  the  second 
and  third  women  coald  not  arise  until  the  failure  of  the  objects 
of  the  intervening  limitations  in  tail,  yet  still  they  must  inevi- 
tably take  effect,  if  at  all,  in  their  lifetime,  and  the  fact  that  in 
reaching  them  the  estate  necessarily  comprehended  the 
objects  of  the  *  intervening  limitations,  with  regard  to  [  233  ] 
whom  no  purpose  was  to  be  answered  requiring  that 
the  trosteee  should  take  an  estate,  might  seem  to  be  no  reason 
for  extending  that  estate  to  the  limitations  subsequent  to  the 
gifts  to  the  several  femes  covert  But  probably  the  Comrt 
thought  it  better  to  vest  the  whole  fee  in  the  trustees,  than  to 
create  A  particular  estate  which  might  extend  to  some  of  the 
beneficial  devisees  not  within  the  scope  of  it,  and  would  affect 
their  relative  situation,  by  preventing  the  devises  in  tail,  to 
whom  it  extended,  from  stmering  a  recovery. 

The  case  of  Wykham  ii.  Wykham,  (c)  presents  a  remarkable 

(a)  ;  Dnm.  t  K.  Gas.    8««  ktio  Hawkini  v.  Lotcombe,  3  Smuid.  391. 
(b|  See  Uawkini  d.  Liuconibe,  a  Snanit.  SSI. 

(e)  11  East,  458;  3  Tannt.  316;  18  Vw.  305,  8-  C.  Ai  lo  a  dinctton  to  Mttle, 
Mb  Knocker  v.  BanbBr;,  8  Scott,  414. 
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instaace  of  contrariety  of  judicial  opinion  as  to  the  estate  author- 
ized to  be  created  by  a  power  to  jointure.  A  devised  lands  to 
his  eldest  son  for  life,  remainder  to  that  eon's  first  and  other  sons 
in  tail  male,  with  remainder  to  the  testator's  other  sons  and  theii 
sons  in  like  manner.  The  will  contained  a  power  to  the  devi- 
sor's sons,  as  they  should  become  entitled  in  possession,  "  from 
time  to  time  to  grant,  convey,  limit,  and  appoint  all  or  any  parts, 
&c.,  to  trusteet,  npon  trust,  by  the  rents  and  profits  thereof^  to 
raise  and  pay  any  yearly  rent-charge,  not  exceeding  XIOOO,  as  a 
jointure  for  any  wife  or  wives  that  he  or  they  should  thereafter 
marry,  for  and  during  the  term  of  such  wife's  natural  life  only." 
The  devisor's  eldest  son  B,  in  exercise  of  his  power,  conveyed 
and  appointed  the  lands  so  devised  to  him,  to  fzustees  and  their 
heirs,  upon  trust  to  raise  and  pay  certain  yearly  rent-charges 
(amounting  to  XIOOO)  to  his  intended  wife  for  life  as  a  jointure. 
After  the  death  of  B,  but  during  the  life  of  the  jointress,  his 
widow,  the  next  tenant  in  tail,  who  was  let  into  possession, 
suffered  a  recovery,,  the  validity  of  which  depended  upon 
this,  whether  the  appointment  did  or  did  not  vest  in 
[  224  ]  *  trustees  an  estate  of  &eebold  for  the  life  of  the  joint- 
ress. If  it  did,  the  recovery  was  void  for  want  of  the 
immediate  freehold,  which  was,  in  that  case,  outstanding ;  but 
in  every  other  event,  i.  e.  if  the  ^pointment  passed  no  estate, 
or  a  chattel  interest  only,  or  the  fee,  it  was  good,  in  the  former 
cases  as  a  legal,  and  in  the  latter  as  an  equiteble  recovery.  The 
case  coming  on  before  Lord  Kldon,  he  directed  a  case  to  be  sent 
to  the  Cktart  of  King's  Bench,  who  certified  that  the  trustees 
took  a  fee,  (a)  The  same  question  was  then  sent  to  the  Com- 
mon Fleais,  and  that  Court  was  of  opinion  that  the  trustees  took 
no  estate,  (b)  On  the  case  being  again  brought  before  Lord  El- 
don,  on  the  conflicting  certificates,  be  held,  that  the  recovery  was 
good,  and  that  the  estate  which  the  trustees  should  have  taken, 
was  a  term  of  years,  with  a  proviso  for  cesser  of  it  on  payment 
of  the  rent-cbarge  during  the  life  of  the  jointress,  and  all  arreara 
thereon  at  the  iune  of  her  death,  as  that  would  not  have  gone  to 
disturb  any  of  the  tubsegucTU  uses. 

It  is  observable  that,  greatly  as  the  several  opinions  varied  in 
the  construction  of  the  devise,  they  all  conducted  to  the  same 
conclusion  as  to  the  recovery,  which  qoactinqae  via,  was  good. 

With  regard  to  estetes  limited  to  tvnsteea  for  preserving  con- 
tingent remainders,  it  may  be  observed,  that  although  they  may 
not  be  (as  such  estates  usoally  are)  in  terms  confined  to  the  lite 
of  the  person  teking  the  immediately  preceding  estate  of  free- 
hold, yet  they  will  be  so  restricted  in  construction,  if  the  will 
disclose  no  other  purpose,  which  reqniies  that  the  trustees  should 
take  a  larger  estete. 
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Thus,  in  the  case  of  Doe  d.  Compere  v.  Hicks,  (a)  where  a 
testator  devised  lands,  after  the  decease  of  his  wife,  to 
hia  •  &ther,  A,  for  life,  with  remainder  to  B  for  life,  and  [  225  J 
after  the  determination  of  that  estate,  unto  trustees  and 
their  heirs,  in  trust  to  preserve  continffent  remainders  from  being 
defeated,  and  to  make  entries,  and  nevertheless  to  permit  B  to  re- 
ceive the  rents  and  profits  during  his  life,  and  after  his  decease, 
unto  the  first  and  other  sons  of  the  body  of  B  in  tail  male  suc- 
cessively, and  in  default  of  such  issue,  unto  his  (testator's) 
brother,  C,  for  life,  and  after  that  estate  determined,  unto  the 
trustees  and  their  heirs  to  preserve  the  contingent  remainders  in 
manner  aforesaid,  (with  various  remainders  limited  in  a  similar 
manner.)  On  an  ejectment  brought  by  one  of  the  beneficial 
devisees,  it  was  contended  that  the  fee  was  in  the  trustees,  under 
the  unrestricted  limitation  to  them  and  their  heini.  But  the 
Court  was  of  opinion  that,  taking  the  whole  instniment  together, 
it  appeared  that  the  testator  intended  the  tmstees  to  take  only 
an  estate  for  the  lives  of  the  several  tenants  for  life,  in  order  to 
protect  the  contingent  remainders.  If  the  trustees  had  taken 
the  whole  interest  in  the  estate,  it  was  not  necessaiy  for  the 
testator  again  to  give  them  the  same  estate  after  all  tlie  subse- 
quent estates  for  bfe,' 

This  decision  has  been  noticed  with  approbation  by  Sir  W. 
Grant,  (b)  and  seems  to  be  abundantly  sustained  by  the  princi- 
ples of  analogouH  cases.  Lord  Kenyon,  in  the  course  of  his 
judgment,  however,  in  allusion  to  the  ease  of  Venables  v.  Mor- 
ris, (c)  (which  had  been  urged  aa  an  authority  for  holding  the 
tmstees  to  take  the  fee,)  suggested  that  the  result  would  be  dif- 
ferent where,  under  the  litmtationa  in  question,  any  person  had 
a  power  of  appointment,  which,  his  Lordship  considered,  would 
render  it  necessary  that  the  fee  should  be  in  the  trustees,  tnth  a 
view  to  the  possibility  of  the  donee  creating'  under  the 
power  "  contingeiU  remainders  which  might  require  pro-  [  226  ] 
teetion.  In  the  case  of  Venables  v.  Morris,  the  limita- 
tions (in  a  deed)  were  to  the  use  of  A  for  Hfe,  with  remainder 
to  the  use  of  trustees  and  their  heirs  for  the  life  of  A,  to  preserve 
contingent  remainder  to  the  use  of  B,  (wife  of  A,)  for  life,  re- 
mainder to  the  nse  of  the  same  trustees  and  their  heirs,  in  trust 
to  support  the  contingent  uses,  and  permit  B  and  her  assigns  to 
receive  the  rents ;  and  after  the  decease  of  A  and  B,  to  the  use 
of  the  first  and  other  sons  of  the  marriage  successively  in  tail, 
with  remainder  to  the  use  of  the  first  and  other  daughters  suc- 
ceasively  in  tail,  remainder  to  the  use  of  such  persons  aa  B 


>  6e«  Smiih  e>.  Dunwoodjr,  19  Ocorgi*,  338. 
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Bboald  by  deed  or  wiU,  appoint,  and  in  default  of  appointment, 
to  the  nse  of  the  right  heirs  of  B.  B,  by  a  deed  poil,  appointed 
the  estate  to  the  right  heira  of  A.  The  contest  was  between 
the  heirs  of  A  and  the  heirs  of  B,  the  fcvmer  claiming  ander  the 
limitation  in  the  appointment,  and  the  latter  ander  the  settle- 
ment. One  of  the  points  contended  for  by  the  heir  of  B  was, 
that  the  remftinder  in  fee  being  in  the  trastees,  an  equitable 
interest  only  passed  to  tiie  heirs  of  A  under  the  appointnsent, 
and  which  could  not  nnite  with  the  estate  for  life  of  A  unda 
the  settlement;  bat  the  Conrt  was  of  opinion  that  the  heir  of 
B  was  entitled  qnacunqne  via ;  for  if  the  limitation  to  the  heii 
of  B,  nnder  the  appointment,  was  a  legal  limitation,  it  united 
with  B's  estate  for  life,  ander  the  settlement,  and  conferred  the 
fee ;  bat  if  it  did  not,  then  it  was  a  contingent  remainder,  in 
equity,  to  the  heir,  and  he  took  by  parchase.  Lord  Kenyon 
snbseqaently  expressed  a  more  decided  opinion  that  the  legal 
estate  in  fee  was  id  the  trustees,  and  the  certificate  of  the 
Ck)art  (it  being  a  case  &pm  Chancery)  was  in  conformity  to 
this  opinion. 

The  ground  on  which  Lord  Kenyon  rested  the  certificate  of 
the  Court,  involveB  a  very  extensive  and  no  less  novel 
[  237  ]  doctrine,  *  and  one  which,  in  the  absence  of  any  con- 
firmatory decision,  cannot  be  relied  on.  To  hold  that 
the  mere  circumstance  of  there  being  included  in  the  limitations 
a  power  of  appointment,  by  virtue  of  which  oontingent  re- 
mainders might  be  thereafter  created,  constitutes  of  itaelf  a 
ground  for  vesting  the  fee  simple  in  the  trustees,  is  evidently 
going  much  farther  than  making  trustees  take  the  fee,  becaose 
contingent  remainders  are  actually  created  by  the  instrument 
containing  the  limitation  to  them  ;  though  even  the  latter  more 
moderate  doctrine  has  not  been  invariably  countenanced  by  the 
authorities. 

Thus,  in  the  recent  case  of  Heardson  v.  Williamson,  (a)  Lord 
Langdale,  M.  R.,  does  not  appear  to  have  regarded  the  fact, 
that  the  will  contained  a  contingent  remainder  of  the  devised 
estate,  as  a  sufficient  ground  for  holding  the  inheritance  in  fee 
to  be  in  the  trustees ;  while,  on  the  other  hand,  in  Cursham  v, 
Newland,  {b)  trustees  were  held  to  take  the  fee  under  a  will 
which  appeared  to  supply  no  other  ground  for  such  a  constmc- 
tion ;  and  in  Doe  v.  WiUan,  (c)  and  Houston  v.  Hughes,  id) 
Mr.  Justice  Bayley  considered  that  the  ciicumstance  of  coptin- 
gent  remainders  being  created  by  the  will,  favored  the  coDcla- 
sion  that  the  trustees  took  the  legal  inheritance. 

In  the  case  of  Barker  v.  Gheenwood,  (e)  too,  it  seems  to  have 
been  regarded  by  Mi.  Baron  Paike  in  the  same  point  of  view, 


)  1  Eee.  33,  ante,  S20. 

(i)  2  Moo.  &  Scott,  113 

}  a  Bam.  &  Aid.  84,  an 

«.  208.            (d)  6  Bam.  &  Cre«.  420 

(«) 

Hmm.  &W.481. 
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though  this  able  Judge  disclaimed  aoy  reliance  on  the  point ; 
beeauee  the  question  in  that  case  was  not  whether  the  trusteee 
took  the  fee,  but  whether  they  took  an  estate  pur  autre  vie,  and 
the  learned  Judge  considered  it  to  be  doubtful  whether  the  tms- 
teee  of  BDcb  an  estate  would  be  bound,  in  the  absence 
of  an  express  tmst,  to  preserve  *  contingent  remainders,  [  228  ] 
a  point  upon  which  the  writer  is  not  aware  of  any  de- 
^ion.  There  certainly  seems  to  be  much  difficulty  in  attach- 
ing any  such  obligation  to  the  tmeteeB,  seeing  that  their  estate  is 
apparently  created  diverse  intuito ;  at  all  events  it  is  clear  that 
such  express  direction  to  trostees  to  preserve  contingent  re- 
mainders, will  not  have  any  influence  on  the  construction,  if  the 
will  contains  no  such  remainder ;  (a)  nor  where  the  subject  of 
devise  is  a  copyhold  estate,  as  contingent  remainders  created  of 
each  property  are  not  destructible,  and  therefore  do  not  require 
any  limitation  of  this  nature  for  their  preservation,  (b) 

It  seems  that  where  a  wilt  is  so  expressed  as  to  leave  it  doubt 
Jul  whether  the  testator  intended  the  trustees  to  take  the  fee  or 
not,  the  circumstance  that  there  is  included  in  the  same  devise 
other  property  which  necessarily  vests  in  the  trustees  for  the 
whole  of  the  testator's  interest,  affords  a  ground  for  giving  to 
the  will  the  same  construction  as  to  the  estate  in  question,  (c) 

Here  closes  the  long  catalogue  of  decisions  respecting  the 
quality  and  extent  of  the  estate  conferred  by  devises  in  trust, 
from  which  the  reader  will  have  collected  the  principles  that 
govern  cases  of  this  description,  end  the  considerations  which 
have  been  admitted  to  influence  the  construction,  though,  as  the 
question  is  constantly  presenting  itself  under  new  aspects  and 
combinations  trf  circumstances,  difficulty  will  sometimes  occur 
in  the  application  of  the  established  doctrine.  Of  all  the  ad- 
judged points  connected  with  the  sobject,  that  which  has  been 
deemed  the  least  satisfactory,  is  the  doctrine  of  those 
decisions  (d)  which,  *  in  certain  cases,  gave  to  trustees,  [  229  J 
whose  estate  was  undefined,  a  term  of  years,  (either 
with  or  without  a  prior  estate  for  life,)  determinable  when  the 
purposes  of  the  trust  should  be  satisfied.'  To  exclude  the  appli- 
cation of  this  inconvenient  and  very  refined  rule  of  construction, 
two  enactments  have  been  introduced  into  the  statute  of  1  Viet 
c  26.  The  30th  section  provides,  "  That  where  any  real  estate 
(other  than  or  not  being  a  presentation  to  a  church)  shall  be  de- 
vised to  any  trustee  or  executor,  such  devise  should  be  construed 
to  pass  the  fee  simple,  or  other  the  whole  estate  or  interest 

U)  Nwh  V.  NHb,  S  Bam.  &  AdolpL  839. 
lb)  S«e  Doe  d.  Woodcock  v.  Bnrthrop,  5  TanoL  382. 
(ej  BoQBton  a.  HaghH,  «  Bam.  &  CreM.  403. 
(ff)  Ante,  pp.  21B,  319. 

>  8m  Ellis  B.  F■g^  7  CDihlng,  164, 169. 
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which  the  testator  fa'ad  power  to  dispoee  of  by  wilL  in  snch  real 
estate,  unless  a.  definite  term  of  years,  absolute  or  determinable, 
or  an  estate  of  freehold,  shall  thereby  be  given  to  him  expressly 
or  by  implication." 

Section  31  provides, "  That  where  any  real  estate  shall  be 
devised  to  a  trustee,  without  any  express  limitation  of  the  estate 
to  be  taken  by  such  trustee,  and  the  beneficial  interest  in  sach 
real  estate,  or  in  the  smplns  rents  and  profits  thereof^  shall  not 
be  given  to  any  person  for  life,  or  anch  beneficial  interest  shall 
be  given  to  any  person  for  life,  but  the  purposes  of  the  trust  may 
continue  beyond  the  life  of  such  person,  such  devise  shall  be 
construed  to  vest  in  such  trustee  the  fee  simple  or  other  the 
whole  legal  estate  which  the  testator  had  power  to  dispose  of  by 
will  in  such  real  estaie,  and  not  an  estate  determinable  when 
thepurposes  of  the  trnst  shall  be  satisEed." 

These  clauses  have  been  the  subject  of  much  criticiBm.  [a]  It 
is  not  easy  to  perceive  why  the  provision  regulating  the  estates 
of  trustees  should  have  been  split  into  two  sections,  and  still 
more  difficult  is  it  to  give  to  each  of  those  sections  such  a  con- 
struction as  will  preserve  it  from  collision  with  the 
[  330  ]  other.  The  design  of  the  30th  section  'would  seem  to 
be  simply  to  negative  the  construction  which,  in  cer- 
tain cases,  (b)  gave  to  a  tmstee  an  undefined  term  of  years,  for 
it  allows  him  to  take  an  estate  of  freehold,  or  a  definite  term  of 
years,  either  expressly  or  by  implication ;  bat  the  Slst  section 
takes  a  wider  range,  as  it  admits  of  neither  of  these  exceptions, 
nor  that  of  a  devise  of  the  next  presentation  to  a  church.  Its 
effect  is  to  propound,  in  regard  to  wiUa  made  or  republished 
since  the  year  1837,  the  following  general  rule  of  construction ; 
that  whenever  real  estate  is  devised  to  imstees  (and  it  would 
seem  to  be  immaterial  whether  the  devise  is  to  the  tmstees  in- 
definitely, or  to  them  and  their  heirs,  or  to  them  and  their 
executors  or  administrators)  for  purposes  requiring  that  they 
should  have  some  estate,  without  any  specification  of  the  nature 
or  duration  of  such  estate,  and  the  beneficial  interest  in  the  prop- 
erty is  not  devised  to  a  person  for  life,  or  being  so  devised,  the 
purposes  of  the  trust  may  endure  beyond  the  life  of  such  person, 
the  trustees  take  (not,  as  in  Carter  v.  Bamardiston,  an  estate 
for  years,  or,  as  in  Doe  v,  Simpson,  an  estate  for  life,  with  a 
superadded  term  of  years,  but)  an  estate  in  fee  simple.  The 
result,  in  short,  is  that  trustees,  whose  estate  is  not  expressly  de- 
fined by  the  will,  must,  in  every  case,  and  whatever  be  the  nature 
of  the  duty  imposed  on  them,  take  either  an  estate  for  life  or  an 
estate  in  fee.  It  is  observable  that  this  section  allows  the  trus- 
tees to  take  an  estate  of  freehold,  not  whenever  the  purposes  of 
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the  trust  reqaire  sncb  an  estate,  but  only  in  the  specified  case  of 
tiie  "  aurplas  renta  and  profits  being  given  to  a  person  for  life," 
making  no  provision,  therefore,  for  Uie  case  (a  possible  though 
not  a  frequently  occuiring  one)  of  a  trust  of  any  other  kind  be- 
ing created  for  a  purpose  coextensive  with  life  ;  for  instance,  a 
iruat  to  keep  oa  foot  a  policy  of  life  insurance.  Poa- 
fliUy  it  would  be  'held  that  such  a  oaae  is  excluded  [  231  ] 
&oin  the  31et  eectaOD  by  the  exception  in  the  30th  sec- 
tion, and  thus  some  effect  would  be  given  to  this  otherwise 
apparently  idleclanse  of  the  statute ;  farther  than  this,  (even  if 
so  far,)  it  is  [H^sumed  the  exceptive  part  of  the  30th  section 
could  not  be  construed  to  qualify  or  control  the  operation  of  the 
Slat  section,  but  decision  alone  can  settle  the  point. 

The  enactmenta  in  question  do  not,  beyond  the  particnlar 
cases  which  have  been  pointed  out,  interfere  with  the  general 
doctrines  of  conBttuction  discussed  in  the  present  chapter.  Even 
under  wills  made  or  republished  since  the  year  1837,  it  may  still 
be  qnestioDable  whether  truBtees  take  ontf  estate  or  only  a  power ; 
^so  whether  they  take  an  estate  limited  to  the  lives  of  the  ten- 
ants for  life  of  the  beneficial  interest,  or  an  estate  in  fee  simple ; 
and  consequently  there  should  be  no  relaxation  in  the  anxious 
eaie  of  framers  of  wills  to  preclude  ambiguity  in  this  particular. 
It  cannot,  however,  according  to  the  suggested  constiiiction  of 
the  Slst  sectiou  under  tuch  wills  become  a  question,  whether 
trustees  take  an  estate  in  fee,  or  a  chattel  interest,  in  order  to 
raise  money,  or  for  any  other  purpose. 

The  new  doctrine  would  not,  it  is  conceived,  preclude  the  con- 
stmctian  that  trustees  take  an  estate  pur  antre  vie,  with  a  power 
of  sale  over  the  inheiitanee.  The  writer  is  not  aware,  however, 
of  any  adjudged  instance  of  such  a  constrnction,  for  where  an 
estate  is  devised  to  trustees  indefinitely,  the  authorities  (with 
one  solitary  exception,  (a)  in  which  there  seems  to  have  been  an 

Sppoeing  context,)  conduct  to  the  conclusion,  that  whatever 
aty  is  subsequently  imposed  on  them,  must  be  in  virtue  of 
their  estate,  the  quaJity  and  duration  of  which  are  to  be  meas- 
ured accordingly.  The  point,  of  course,  depends  on  the  con- 
closiou  to  be  fairly  drawn  from  the  entire  will,  (b) 

(a)  See  Hawker  o.  HawUr,  3  Bun.  &  Aid.  S37. 

(A)  la  New  Jersej,  n  lutked  Cruat  estate  detcends  u>  the  oldeet  eon,  according  to  the 
law  of  primogenitore ;  auoh  estates  not  bejag  within  the  proviaions  of  the  Stawie  of 
netecnt*  in  that  State.    Wilis  v.  Cooper,  I  Dutch.  (N.  J.)  137. 
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CHAPTER   XXXVL 

WHAT  W0BD8  CREATE  AS  ESTATE  TAIL.i 

PxoPBB  termi  of  limiting  sn  estale  tail. 
What  informal  expreuions  create  ao  estate  tail. 
Ijmilation  to  "  heira  male,"  or  "  right  heirs  male,  fbrerer* 
Limitation  orer  in  defanU  of  "  male  heir,"  [p.  333.] 


I  "  Estalei  tail,"  u  it  ia  remarked  by  Mr,  Chancellor  KenI,  "were  inCrodaced 
into  llie  United  States  with  the  other  parti  of  the  Engliah  j aria pradence,  and  ihsj' 
■ablist«d  in  fntl  fierce  before  our  Revalution,  aabject  equsUj  Co  the  poww  of  being 
barred  b;  a  line  or  common  recovery."  *  Kent,  (Sth  ed.)  li,  15.  BnC  Chej  hare 
been  aboliahed  in  tnoat  of  the  United  States,  and  the  multifariooi  and  complex 
learning  connected  with  them  has  thereby  become  obiolete.  Eauites  tail  have  been 
abolished  in  Virginia,  1776— New  Jene;.  1830— New  Yort,  1783— North  Caroling, 
IT84 — Kenmckj,  1796.  So  in  Tennessee  and  Georgia.  In  South  Carolina  and 
Loniaiana,  they  do  not  appear  to  be  known  to  their  Uwb,  or  ctbt  to  bavB  exiBtftd. 
See  Den  a.  Small,  1  Spencer,  191 ;  Saonders  v.  Ujatl,  I  Hkwka,  W  ;  Br«mble  v. 
Billnps,  4  Leigh,  90  I  Thomason  i>.  Andenona,  4  iJeigb.US;  RoM  d.  Toms,  4  Dct. 
376  ;  Doe  v.  Craiger,  S  Leigh,  449 ;  Tinalej  v.  Jones,  1.3  Qrettan,  SS9. 

In.  Alabama  and  Miasiasippi,  a  man  msj  conrej  or  devise  land  to  (i  laMetalon  of 
donees  then  living,  and  to  tlie  heirs  of  the  n 

'    "         ....     ...         ..  vauaT.saa;  ..... 

„         -         .  nt,  344.)  Ohio, 

Hi^sonri,  if. an  estate  tail  be  created,  the  lint  donee  takes  a  1^  estate,  and  a  fee 
almple  reali  in  the  heira,  or  person  having  the  remunder  after  the  lif^  eataca  of  the 
grantee  or  first  dooee  in  tail.  So  in  New  Jersey.  In  Indiana,  a  person  may  be 
aeised  of  an  estate  tail,  by  devise  or  grant,  but  he  snail  be  deemed  seised  in  fee  after 
the  second  generadon. 

In  Connecticat,  there  may  be  a  ipecial  tenancy  in  tail,  as  in  the  case  of  a  devise  to 
A  and  his  isane  by  a  particular  wile. 

In  Rhode  Island,  eeiatea  rail  may  be  created  by  deed,  bnt  not  by  will,  longer  than 
to  children  of  the  deriaee,  and  they  may  be  barred  by  deed  or  will. 

Satates  tail  cxiat  in  Masaacbnsotta  and  in  Haine,  Liibgow  u.  Kavenah,  9  Maea. 
167,170,  173;  Nightingale  p.  Bnrrell,  15  Pick.  104;  Corbio  ti.  Healey,  20  Pick.  514; 
Riggee.  Sally.  15  Maine,  408;  Ide  d.  Ide,  S  Masa.  500, 50S;  Bawley  u.  Northampton. 
8  Maaa.  3  ;  Williams  u.  Hicbhom,  4  Mass.  IBS  ;  Bniton  v.  Uibridge,  10  Metcalf,  87  ; 
Coffee  V.  Milk,  ib.  366  ;  Ball  r.  Thayer,  5  Gray,  523  ;  Wight  v.  Thayer,  1  Gray,  28*. 
So  in  Delaware  and  PennsylTania  (Ei:^elberger  t>.  Bnmiti,  9  Watts.  (47  ;  Elliott  u. 
Peat»oll,  8  Watta  &  Serg.  38 ;  Shoemaker  d.  Uafitaagle,  « ib.  437) ;  aobject,  nererthe- 
less,  In  all  thete  Stales,  to  be  barred  by  deed  and  by  common  recovery,  and  in  two  of 
these  States  by  will,  and  they  are  chargeable  with  the  debts  of  the  tenant.  4  Dane, 
Abr.  S3l ;  Oauie  u.  Wiley,  4  Scrg.  &  R.  509.  See  Roach  u.  Martin,  1  Harrington, 
543  ;  Waplea  v-  Barman,  ib,  S23.  Eatatea  tail  in  Maaiacbnsetta,  aa  at  common  law, 
descend  to  the  oldest  son,  and  to  the  oldeai  aon  of  the  oldest  son.  The  law  of  do- 
acents  in  Maaaachasetts  doea  not  abrogate  the  mle  of  the  common  law  in  rq;;atd  to 
ettates  tail.  Wight  v.  Thayer,  1  Gray,  386,  per  Shaw,  C.  J.  The  law  on  this  pcdot 
seems  to  b«  otherwise  in  Coonecticnt.  Hamilton  n.  Eempatead,  3  Day,  339  ;  Allyn  d. 
Mather,  9  Conn.  132. 

In  Maryland,  estates  UiUffoitmi,  created  aince  Ststnta  of  178S,  are  now  nndentood 
to  be  virtnally  abolished,  inasmnch  as  they  descend,  can  be  conveyad,  are  devisable 
and  chargeable  with  debts,  in  the  same  manner  as  estates  in  fe«  aimple.  It  ia  equally 
nnderstood  that  eatatea  tail  tptard  are  not  afl^ted  by  the  act  of  1786.  See  Newton 
e.  Griffith,  1  Harris  &  Gill,  111;  Smith  r.  Smith,  3  Batt.  ft  Johns.  314. 
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To  A  and  "  hii  hein  bm^vUy  begaum,"  [p.  S33.] 
'  Tu  heir  oT  the  body  in  th«  •ingnlai',  [p.  233.] 
LimiialioD  to  next  or  Srat  beir  male,  [p.  SS4.] 
To  "  next  heir  male,"  with  lapendded  woida  of  limitatioD,  [p,  234.] 
To  next  heir  male  and  the  hein  male  of  hii  body,  Ip.  S3&.] 
"  To  heir  nikle  of  the  bodj,"  and  hia  hein,  [p.  a35.J 
To  A  "  et  Bamini  gno,"  or  to  A  "  and  hia  iasua,"  [p.  336.] 
Bemark  on  WiUis  v.  Hiacox,  [p.  936,  note] 

To  A  and  hia  hein,  and  if  he  shall  die  without  hdn  of  bia  body,  [p.  137.] 
Direction  lo  grant  a  fee  farm  rent  not  conFlosire  against  an  estate  tail,  [p.  237.) 
Derise  over  on  foilare  of  hein  valid,  when,  [p.  S3B.] 
As  to  limitation  orer  to  the  right  hein  of  the  devisee,  [p.  939  J 
Estate  Mil  generall;  cut  down  to  an  estate  tail  spedal  b;  impUctitioi),  [p.  S39.] 

A  LIMIT ATioN  to  a  penoii  and  the  heirs  of  his  body  creates  an 
estate  tail  general.'  If  it  be  to  faim  and  the  heirs  male  or  the 
hebs  female  of  his  body,  he  takes  an  estate  tail  special,  descend- 
ible in  the  male  or  female  line,  as  the  case  may  be.  In  the  one 
case  the  land  devolves  upon  the  male  issue,  and,  (anleas  the 
tenure  be  gavel-kind  or  Borough  Snglish,)  (a)  according  to  the 
law  of  primogeniture,  in  the  other  upon  the  females  as  copar- 
ceners. If  the  estate  tail  be  general,  it  will  run  in  this,  manner 
through  both  lines,  in  their  established  order  of  succession. 

Bat  though  these  are  the  correct  and  technical  terms  of  limit- 
ing an  estate  tail,  yet  such  an  estate  may  be  created  in  a  will 
by' less  formal  language;  indeed,  by  any  expressions  denoting 
an  intention  to  give  the  devisee  an  estate  of  inheritance  descend- 
ible to  his  or  some  of  his  lineal,  but  not  to  his  collateral  heirs, 
which  is  the  characteristic  of  an  estate  tail  as  distinguished  from 
a  fee  simple.  The  former  is  transmissible  to  lineal  descendants 
only  ;  the  latter  in  default  of  lineal  devotvea  to  collateral,  and 
now  to  ascendant  heirs. 

A  devise  to  A  and  his  bvrs  male  forever,  (b)  or  to  A  and  his 
heirs  male  living  to  attain  the  age  of  twenty-one,  (c)  or 
to  A  for  life,  and  after  his  death  to  bis  heira  *  male,  or  [  233  ] 
his  right  heirs  male,  forever,  (d)  has  been  held  to  confer 
an  estate  tail  male ;  the  addition  of  the  word  "  male,"  as  a  quali- 
fication of  "  heirs,"  showing  that  a  class  of  heirs  less  extensive 
than  heiis  general  was  intended.  And  the  same  construction 
obtains,  where  a  devise  to  a  person  and  his  heirs,  (e)  or  to  a  per- 
son simply  without  any  words  of  limitation,  (/)  is  followed  by 
a  devise  over  in  case  of  his  death  without  an  beir  male. 

(o)  See  Trash  o.  Wood,  4  Mr.  &  Cni$.  3M. 

(6)  Baker  v.  Wall,  1  Lord  Bajm.  185;  8.  C.  1  Eq.  Ca.  Ab.SH,  pi.  IS,  stated 
ante,  lol.  1. 

(ci  Uo«  d.  TiemeireD  n.  Fennewan,  3  Per.  ft  D.  3SQ. 

((/)  Lord  Ouulstone's  case,  3  SiUk.  336  ;  Doe.  d.  Earl  of  Lindsey  i>.  Colyear,  11 
East,  MS. 

(e)  Denn  d.  SUter  v.  Slater,  S  Dnm.  ft  E.  335. 

(/)  BlaxtoD  i>.  Slone,  3  Mod.  133. 


>  Hall  V.  ThajBT,  5  Gnj,  aa3. 
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It  has  even  been  decided  that  a  deriee  to  one,  et  heeredibaa 
au!B  legitime  procreatiB,  creates  an  estate  tail,  (a)  thoagh  tiie  ad- 
dition merely  describes  a  circa m stance  which  ia  included  in  the 
definition  of  heir  simply,  an  heir  being  ex  JQstis  nnptiis  procreatas. 
Such  was  the  doctrine  of  the  early  authorities,  and  it  was  recog- 
nized and  followed  in  the  more  recent  case  of  Nanfan  v.  Legh,  (b) 
where  a  devise  to  H.  when  he  should  attain  twenty-one,  "  and  to 
his  heirs  lawfully  begotten  forever,"  was  held  to  make  the  devisee 
tenant  in  tail  only.  In  the  same  will  other  property  was  devised 
to  H.  and  his  heirs  simply,  which  it  was  contended  afforded  an 
argument  in  favor  of  construing  the  devise  in  question  to  give  an 
esUite  in  tail ;  inasmuch  as  the  testator,  in  varying  the  phraae, 
must  have  bad  a  different  intention.  Being  a  case  out  of  Chan- 
cery, we  are  not  in  posseBsion  of  the  reasons  upon  which  the 
opinion  of  the  Court  was  founded ;  but  probably  it  was  consid- 
ered that  the  testator,  by  adding  the  expression  "  lawfully  be- 
gotten," intended  to  engraft  some  qualification  on  the  description 
of  heir,  and  consequently  must  have  meant  an  estate  tail. 

It  is  clear  that  the  words  heir  of  the  body  (in  the 
[  234  ]  singular)  •  operate  as  words  of  limitation,  and  conse- 
qnently  confer  an  estate  tail  Thus,  it  has  been  held, 
that  under  a  devise  to  A  for  life,  and  after  his  decease,  to  the 
heir  of  bis  body  forever,  A  is  tenant  in  tail,  (c)  and  a  devise  to 
A  and  such  heir  of  her  body  as  shall  be  living  at  hei  decease, 
has  received  the  same  construction,  {d) 

Nor  is  the  eifect  varied  by  the  word  next  or  first  being  pre- 
fixed to  «  heir."  ^ 

Thus,  in  Burley's  case,  (e)  a  devise  to  A  for  life,  remainder  to 
the  next  heir  male;  for  default  of  such  male  heir,  then  to  remain, 
was  adjudged  to  give  an  estate  tail  male  to  A. 

So  where  (/)  the  devise  was  to  M.  and  his  wife  for  their  lives, 
remainder  to  the  next  heir  male  of  their  two  bodies,  it  was  held, 
that  M.  and  his  wife  were  tenants  in  tail  male. 

Again,  a  devise  to  A  for  life,  &nd  after  bis  death  to  the  fira 
heir  male  of  his  body,  remainder  over,  has  been  adjudged  to 
create  an  estate  tail  male,  (g) 

But  though  a  devise  to  the  n«x2  heir  male,  simply  following  a 

{a)  Church  D.  WvBtr, Moore,  637;  Co.  Lin.  Soft.;  Harg.n.2. 

(61  2  Mnnh.  lOT ,'  S.  C.  T  Twot  85. 

(c)  Pawwy  V.  I«wdHle,  Sty.  249,  273.    S«e  also  WUkiu  v.  Whiting,  1  BulaL  S19 ; 

1  Itoll.  Ab.  896. 

Id)  ItichardB  n.  BBrgtkveiinj^2  Vem.  324. 

(<f|  Ciled  1  Vem.  230. 

(/)   Miller  V.  Seaerove,  Rob.  Garclk.  S6 )  Md  tee  1  Vea.  Sen.  337. 

Ig)  Trollop  i>.  Trallop,  Itob.  Gavelk.  76 :  1  Alk.  112 :  uid  lee  Goodrisht  tr-Pallrtl, 

2  L.  R«jni.  1437. 
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devise  to  the  ancestor  tot  life,  does  not  confer  on  the  heir  an 
estate  by  purchase,  (the  woida  being  construed  as  words  of  limi- 
tation,) yet  if  the  testator  has  engrafted  words  of  limitation  on 
the  devise  to  the  next  heir  male,  he  is  considered  as  indicate 
ing  an  intention  to  ose  the  term  "  heir,"  as  a  mere  descriptio 
persome ;  in  other  words,  as  descriptive  merely  of  the  individual 
who  fills  the  character  of  heir  male  at  the  ancestor's  decease ; 
the  superadded  words  of  limitation  having  the  effect 
of  converting  the  'expression,  "oext  heir  male,"  into  [  235  ] 
words  of  purchase,  an  effect,  however,  which  (as  will 
be  shown  at  large  lo  the  seqael,  does  not,  in  general,  belong  to 
8tu:h  superadded  expressions  of  this  nature.  This  rule  of  con- 
struction is  founded  on  the  authority  of  Archer's  case,  (a)  where 
lands  were  devised  to  A  for  life,  and  after  to  the  next  heir  male 
and  the  heirs  male  of  the  body  of  such  next  heir  male,  and  it 
was  ananimously  agreed  by  the  Conrt,  that  this  was  a  contin- 
gent remainder  to  the  heir,  and  that  A  was  bat  tenant  for  life, 
and  he  having  made  a  feoifmentof  the  devised  lands,  it  was  held 
that  such  contingent  remaindei'  was  destroyed. 

But  it  should  seem  that  this  construction  is  not  peculiar  to 
such  a  case  as  Archer's ;  namely,  where  the  word  '■  next"  is  pre- 
fixed, and  words  of  limitation  are  superadded  to  "  heir  male ; " 
for  a  similar  constraction  was  adopted  in  a  recent  case,  (Willis  v. 
Hiscox,)  (b)  where  the  former  circumstance  was  wanting.  THe 
devise  was  open  to  trust  for  the  testetor's  son,  W.,  for  fife,  and 
after  his  decease  for  the  heir  male  of  his  body  begotten  on  a 
European  woman,  and  the  heirs  of  such  heir  male,  and  in  case 
the  sea  should  die  without  leaving  such  heir  male  of  bis  body, 
the  trustees  were  to  pay  the  rents  equally  between  the  testetor's 
daughters,  M.  and  A.,  for  their  lives,  and  the  whole  to  the  survi- 
vor ;  and  after  the  decease  of  the  survivor  upon  trust  for  the  heir 
male  of  the  body  of  M.  and  the  heu^  of  such  heir  male,  and  in 
default  of  such  heir  male  of  her  body,  upon  trust  for  the  heir 
aale  of  the  body  of  A,  and  the  heirs  of  such  heir  male.  W.  and 
M.  both  died  without  wane,  after  which.  A,  conceiving  herself 
to  be  tenant  in  tail,  suffered  ^  recovery.  A  bill  was  filed  by 
the  heir  male  of  the  body  of  A.  to  compel  a  conveyance  from 
the  trustee ;  and  Lord  Cottenham  considered  hia  title  so 
clear  ^at  he  not  only  decided  *  in  his  favor,  but  com-  [  236  ] 
pelled  the  defendant  trustee  to  pay  the  costs  (c)  of  the 

(a)  1  Co.  66. 

(b)  4Myl,  &Cr«ie.  197. 

(e)  This  Bsema  mUior  hard  apon  Iho  imiwe,  at  there  mi  no  authority  directly  in 
point,  and  the  cases  vhich  had  decided  that  a  deiise  ta  the  heir  of  the  body  (in  the 
singDlar)  of  the  derlsce  for  life,  without  words  of  limitation  engrafted  thereon, 
operated  lo  confer  an  estate  ta.i1  [ante,  p.  334) ;  and  also  that  superadded  words  of 
lunitalion  had  no  effect  in  tnraing  heirs  male,  in  the  plural,  into  words  of  purcbase, 
afforded  an  amiDieut  in  fatot  of  the  construction  which  the  Conn  rejected,  snffl- 
cientlj  plMuibki,  one  should  hare  thotight,  to  jasljfy  ibo  trnstce's  refusal  to  convey 
15* 


Digitized  bvGoO^^IC 


174  WHAT  WORDS  CKIATB 

suit,  which  was  occasioned  by  hia  Tcfusal  to  convey  without  the 
direction  of  the  Court.  His  Lordship  said,  "  The  mother  has  an 
•  estate  expressly  for  life ;  and  after  her  death,  the  devise  is  to  the 
heir  male  of  her  body,  in  the  singnlar  number,  with  words  of 
HiDitation  to  the  heirs  general  of  such  heir,  which,  it  is  clearly 
settled,  gives  an  estate  for  life  only  to  the  parent,  and  the  ioho^ 
itance,  by  purchase,  to  the  heir  of  the  body,  as  was  decided  in 
Archer'a  case,  (a)  and  assumed  by  Hale  in  King  v.  Melling,  (fr) 
and  subsequent  cases.  If  indeecl,  that  proposition  were  doab^ 
ful  as  a  general  rule,  all  doubt  would  have  been  removed  in  the 
present  case ;  for  the  words  of  the  limitation  are  the  same  as 
those  used  in  the  prior  devise  to  the  testator's  son,  and  the  par- 
ticular desf^ption  of  the  heir  of  that  son  proves  that  be  most 
have  taken  by  purchase." 

A  devise  to  A.  et  semini  sno,  (c)  or  to  A  and  his  issue,^  clear- 
ly creates  an  estate  tail,  as  is  shown  more  at  large  in  a  subse- 
quent chapter. 

So,  where  a  testator,  in  the  first  instance,  devises  lands  to  a 
person  and  his  heirs,  and  then  proceeds  to  devise  over  the  prop- 
erty in  terms  which  show  that  he  used  the  word 
[  237  ]  "  heufl,"  in  the  •  prior  devise,  in  the  restrictcid  sense  of 
hetia  of  the  body ;  such  devise,  of  course,  confiers  only 
an  estate  tail,  the  effect  being  the  same  as  if  the  latter  expression 
had  been  originally  employed.  Thus,  if  lands  are  devised  to  A 
and  his  heirs,  and  if  he  shall  die  without  heirs  of  his  body,  or 
without  heirs  male  of  his  body,  or  without  an  heir  or  heir  male 
of  his  body,'  then  over  to  anotiier,  such  devise  vests  in  the  dev- 
isee an  estate  tail  general,  or  an  estate  tail  male,  as  the  case 
may  be.  {d) 

Indeecl,  so  well  has  this  been  settled  from  an  early  period, 
that,  to  found  an  argument  in  favor  of  a  contiary  constrnctioD, 
recourse  is  always  had  to  special  circnmstancea. 

withoai  judidal  nnctkiD.    The  tendeacy  ofiochdiiciaioiifl  ia  to  intucuethe  rdacouiett   ' 
which  is  now  Tery  commonly  felt  bj  cautious  and  well-informsd  penons  la  ondenak* 
traateeshipg,  • 

(o)  I  Co.  66, 

(61  1  Vent.  314;  and  M«  FMme,  C.  B.  p.  148. 

(c)  Co.  Lilt.  9  b. 

(d)  Brown  v.  Jerres,  Cro,  Jac.  290 ;  Chodock  v.  Cowley,  Cro.  J«c,  695 ;  T«ry  p. 
OlOTCT,  cit  3  Leon.  ISO,  pi.  183;  CaiM  v.  Jsmei,  Skinn.  1 9 ;  Doed.  Nerille  d.  Rirer*, 
TDiirn.  &£.  316;  bat  w  to  tlie  effect  of  ths  nc«nt  statate  (1  Vict,  c  36)  on  sack  do- 
riiea,  rids  poac 


KcL  104-114. 

A  deed  to  hasband  and  wife,  executed  b^>re  the  SeTised  Scatntei  oF  HBU«chn- 
■etca  took  effect,  conreying  land  lo  be  held  by  ^em  during  their  IJTes  and  the  life  of 
the  aarriror,  and  by  the  heirs  of  their  bodies,  cr««i«d  hi  eMUe  tail  in  the  gtuilMS. 
Steel  B.  Cook,  1  Melcalf,  381. 

'  See  Hawley  v.  Nonhamplon,  8  Mua.  8. 
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Thns,  vbeie  (a)  a  testator  devised  lands  to  hia  wife  for  life, 
and  after  her  death  to  J.  his  eldest  son  and  hia  heirs,  upon  con- 
dition  that  J.,  as  soon  as  the  land  should  come  anto  him  in  pos- 
session, should  grant  to  &.,  teatator's  second  son,  and  his  heirs, 
an  anneal  rent  of  £4,  and  that  tf  J.  should  die  without  heirs  of 
kia  body,  the  land  should  remain  to  S.  and  the  heirs  of  hie  body ; 
it  was  contended  that  the  intent  was  shown  that  J.  should  have 
a  fee,  otherwise  he  coold  not  legally  grant  such  a  rent,  to  have 
continuance  after  hia  death ;  but  it  waa  resolved  to  be  an  estate 
tail ;  for  being  limited,  that  if  he  died  without  issue,  then  it 
sboold  be  to  a.  and  his  heira  of  hia  body,  showed  what  heirs  of 
J.  were  intended,  viz :  heirs  of  his  body ;  and  though  he  was  to 
make  a  grant  of  the  rent,  yet  this,  being  by  appointment  of  the 
donor,  was  not  contra  formam  donationis,  but  atood  with  the 
gift,  and  it  should  bind  the  issue  in  taiL 

The  Court  evidently  considered  the  direction  to  grant 
'  the  fee  farm  rent  as  conferring  a  power,  or  rather,  per-      [  336  ] 
baps,  a  tmat  conpled  with  a'  power,  in  which  view  it 
was  couaisteut  with  an  estate  tail. 

And  here  it  should  be  observed  that  where  real  estate  is  de- 
vised over,  in  default  of  heirs  of  the  first  devisee,  and  the  ulterior 
devisee  stands  related  to  the  prior  devisee  so  as  to  be  in  the 
coarse  of  descent  from  him,  whether  in  the  lineal  or  collateral 
line  and  however  remote,  as  the  prior  devisee  in  that  case  coold 
not  die  without  heira,  while  the  devisee  over  exists,  the  word 
"  heirs  "  is  construed  to  mean  heirs  of  the  body,  and  accordingly 
the  estate  of  the  first  devisee,  by  the  effect  of  the  devise  over  is 
restricted  to  an  estate  tail,  and  the  estate  of  the  devisee  over 
becomes  a  remainder  expectant  on  that  eetate.  (&)  This  con- 
straction  is  induced  by  the  evident  absurdity  of  8up[K>aing  the 
testator  to  mean  that  hia  deviae  over  should  depend  on  an  event 
which  cannot  happen  without  involving  the  extinction  of  its 
immediate  abject. 

Bat  the  Courts  will  not  so  construe  the  word  heirs,  where  the 
devise  over  is  to  a  stranger,  however  plausible  may  be  (he  con- 
jecture that  it  was  so  intended,  and  consequently  the  devise 
over  is  void  for  remoteness ;  (c)  and  formerly  a  relation  of  the 
half-blood  or  a  parent  or  grandparent  was,  for  this  purpose,  con- 
sidered as  a  stranger,  such  persons  being  then  excluded  from 
taking  by  descent;  {d)  but  the  law,  at  least  as  to  persons  dying 

(a)  DatioD  n.  Eograin,  Cro.  Jftc  437. 

(b)  I  Koll.Ab.B36i  3LeT.  162;  Cro.  Jnc.  415,  S9S-,  1  Freem.  74;  3Eq.  Ca«.Ab. 
305,  pL  a;  SLer.  70;  2  Stra.  849  ;  Arab.  363  ;  2  Ed.  2BT  |  Cm.  Temp.  Taib.  1  ;  a  P. 
Wms.  870;  Wille*,  164;  1  P.  W.  23  ;  Willes,  161,  n.  369;  Doug.  266;  Cowp.  234, 
410,  833  ;  3  Dura.  &  E.  491,  48S,  n. ;  S  Manb.  170  ;  6  T&nnt.  489.  A  fow  earl]'  d»- 
diiouB  to  lite,  roninif,  snch  u  Heain  i>.  Allen,  Cro.  Car.  57,  are  oTemiled  bj  tbe  cur- 
no  t  of  Hathoriiie*. 

(c)  Qmrnble  p.  Jones,  9  Eq.  Ca.  Ab.  300;  pi.  15  j  II  Mod:  207 ;  Wiltes,  166,0.; 
8. C.  nom.  Aamble  d.  JoQei,  1  Sulk,  238;  Griffitha  o.  Grieve,  I  Jue.  &  Walk. 31. 

{d)  See  PreuoD  d.  Eagle  e>.  FannoU,  Willes,  164. 


Digitized  bvGoO^^IC 


176  WHAT  WORDS.  CREATE  AN  B8TATE  TAIL. 

[  339  ]  BiDce  the  Slat  of  December,  '  1833,  is  now  regolated 
by  the  statute  of  3.&  4  W.  IV.  c.  106,  which  has  ad- 
mitted relations  of  the  half-blood,  and  parents  and  other  ances- 
bal  relations  in  the  ascending  line,  to  the  heirship,  (a) 

Of  conrae,  the  limiting  of  the  estate  over,  in  aefanlt  of  heira 
of  the  body  or  ieaue,  to  tiie  right  heirs  of  the  derisee,  does  not 
vary  the  construction,  farther  than  to  give  the  devisee  the  re- 
mainder in  fee  expectant  on  the  estate  tail. 

Tbns,  where  (b)  a  testator  devised  certain  lands  unto  hia  son 
P.  and  bis  heirs  forever,  on  condition  that  he  paid  W.  X30  within 
one  year  after  the  death  of  the  testator's  wife,  and  he  gave  other 
tenements  to  other  sons,  adding  the  following  clause :  "  Item. 
My  will  and  mind  is,  that  in  case  any  of  my  said  children  unto 
whom  I  have  bequeathed  any  of  my  real  or  copyhold  estates 
shall  die  without  issue,  then  I  give  the  estate  of  him  or  her  so 
dying  unto  his  or  their  right  heirs  forever ; "  and  it  was  held  that 
the  children  took  estates  tail,  with  remainder.in  fee  to  themselves. 

Sometimes  an  estate  tail  general  is  cut  down  to  an  estate  tail 
special  by  implication. 

As  where  (c)  the  devise  was  te  the  use  of  the  testator's  eldest 
son  John  and  his  heirs  forever,  and  failing  issue  of  John,  to  the 
use  of  James  the  second  son  and  his  heirs  forever,  and  failing 
issne  of  that  son,  to  the  use  of  the  third  son  George  and  his 
heirs  forever,  and  failing  his  issue,  to  the  use  of  every  other  son 
the  testator  should  or  might  have,  according  to  priority  of  birth ; 
and  failing  his  (testator's)  issue  male,  then  to  hia  issue  female 
and  their  heirs  forever,  and  for  want  of  issue  female,  then  to 
the  use  of  his  (the  testator's)  heirs  forever;  it  was 
[  240  ]  argued  that  the  testator  *  evidently  intended  to  post- 
pone the  female  to  the  male  line  of  issue,  and  that  the 
latter  part  of  the  will  was  explanatory  of  the  devise  to  the  sons, 
showing  that  tbey  were  to  take  estates  tail  male  only ;  for  that 
the  intent  of  postponing  the  issue  female  could  not  be  answered 
without  postponing  his  granddaughters  as  well  as  daughters, 
who  were  both -comprehended  under  the  general  expression  of 
his  issue  female ;  and  of  this  opinion  appears  to  have  been  the 
House  of  Lords,  confirming  a  decree  of  the  Irish  Court  of  Ex- 
chequer, {d) 

(a)  See  1  Hayes'i  Introd.  [SOi  ed.)  p.  319. 

[b)  Brice  B.  Smiib,  Willei,  1. 

,(c)  Fitzgerald  and  Leilia,  3  B.  P.  C.  (Toiul.  ed.)  15*.  This  leems  to  be  the  eon- 
TCne  of  the  cues  of  Tack  d.  rrencham,  Moore,  13.  pi.  60 ;  S.  C.  1  And.  81  ;  and 
Doe  d.  Hanson  u.  Fyldos,  Cowp.SSS,  staled  &Dtc,  rol.  l,p.  A2b. 
.  {d)  This  chapter,  Ei  it  obiions,  does  not  exh&ail  tbegenersl  sabjectof  which  ii  pro- 
fesses to  treat.  The  nnmeronn  inalnnces  in  which  the  words  Aeira  of  flu  bodg,  Accom- 
panied by  explanatory  expressions,  and  the  words  cAildrm,  son,  ftnd  iitue,  hare  operated 
to  coofer  an  estate  toil,  are  fall;  discussed  in  enbecqacoi  cbapten,  to  which,  therclbre, 
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CHAPTER  XXXVIL 

RULE  m  SHELLEY'S  CASE.' 

L  Naivre  of  the  Rule.    Requisites  to  its  Operation;  considered 

in  Regard  to  the  Estate  of  I^eehold, — in  Regard  to  the 

Limitation  to  the  Seirs.      Questions  where  one  or  both 

of  the  Limitations  relate  to  several  Persons. 

IL  Ezecvtory  Trusts  in  Terms  tekich  would  create  an  Estate 

Taa. 
III.  Practical  Effect  of  the  Rule  considered, 

Satckb  of  the  rule. 

Cue  of  Perrin  v.  Blake,  [p.  94S.} 

Rule  nemr  infringed,  [p.  24S.] 

PreliiDinarj  quealion  of  conalmction,  [p.  243.] 

Limiuiioiw  muBt  be  craated  by  ume  inatrament,  {p.  S4S.] 

Will  and  schcdale,  [p.  SU.j 

Deeds  creaBDB  and  exercising  powers,  [p.  244.] 

Leeml  and  eqniUble  inCeresU,  [p.  244.] 

Legal  eitcaie  doctied  with  a  trust,  [p.  244.] 


,     ,       ,  The 

rule  in  ShelleVi  ease  baa  been  received  and  adopted  as  part  of  Cbe  system  of  the  com- 
iBon  law  in  tbese  United  States.  South  Carolina,  see  Dott  d.  Canningham,  I  Baj, 
453.  Carr  r.  Porler,  1  U'Cord,  Cli.  60,  iras  recentl;  decided,  after  great  coasideni- 
lion,  b;  the  Coart  of  Appeals,  upon  the  basis  of  the  anthoritj  of  the  tule  in  Shelley's 
case.  Jt  has  been  aseamed  to  be  the  mle  in  North  Carolma,  both  in  respect  to  land 
and  chattels.  Pa;De  t>.  Sale,  3  Battle.  4S5;  Davidson  c  Davidson,  1  HbwIes,  153. 
See  Swain  d.  Soscoe,  3  Iredell,  200.  In  the  case  of  Polk  v.  K«Tjs,  9  YcrKcr,  309,  after 
a  ver;  ihorongh  and  elaborate  discussion,  ibe  rule  in  Shellev's  case  was  declared  to  bo 
the  law  of  the  land  in  Tennessee.  The  rule  waa  admitted  as  binding  aathoritj  la 
Viiginia,  in  the  caae  of  Roj  v.  Gamett,  2  Wash.  S)  Moore  v.  Brooks,  12  Gmttan, 
(Va.)  135.  It  has  been  recognized  as  binding  in  Ma^land.  both  in  wills  and  con- 
Terances  by  deed.  Home  v.  Lyeth,  4  Harr.'i  Johns.  431  ;  Lyles  ii.  Digge,  6  Harr. 
&  Johns.  S64.  So  in  PennnlvanU,  James's  cUim,  1  DaU.  47 ;  Findlay  v.  Riddle,  3 
Binn.  139.  So  in  Ohio,  M'f  eely  v.  Uoore,  S  Ohio,  465.  It  was  formerlv  recognized 
in  Connecticut.  Bishop  ii.  Selieck,  1  Day,  899,  bnt  it  has  since  tioen  abrogated  by 
statnte.  The  rule  waa  abolished  in  Musacbaaetts  in  1T9I,  as  10  wills.  See  Steel  ti. 
Cook,  I  Helealf,  2B9.  And  by  the  Revised  Statute*  of  Massachusetts  it  has  been 
abolished  as  to  deeds  also.  Re*.  Stat.  c.  59,  ^  9.  Respecdng  the  Btalule  of  1T91,  it 
is  remarked  hv  Mr,  Chief  Justice  Parker,  in  Bowen  v.  Porler,  4  Pick.  206,  t!ia( 
"  without  doubt  it  was  the  intention  of  the  legislature  by  that  statute  to  abolish  ibe 
rale  in  Shelley's  ca»e,  which  had  got  lo  be  meired  as  the  nilo  of  the  common  taw." 
This  roleha«  atao  been  in  effect  abolished  in  New  Jersey,  by  stalole,  1820.  New  Jer- 
sey ReT.  Laws,  774.  Ii  was  formerlT  rectmiiied  in  New  Torfc.  Brani  n.  Gelalon,  a 
Johns.  Cas.  384;  EingsUnd  t>.  Rapelye,  3  Gdwards,  Ch.  1.  But  it  was  abolished  by 
the  Revised  Statutes,  1  toI.  7S5,  f  28.     Bee  4  Kent,  (Sth  ed.)  2!9'233. 

Although  the  mle  in  Shelley  s  case  is  abolished,  either  directly  or  in  effect  by 
statute,  in  many  of  the  States,'  it  is  yet  freqoently  refarnd  to  by  way  of  illustration 
or  argument,  la  Richardson  ».  Wheatland,  7  Metcaif,  1 72,  it  is  remarked  by  Shaw, 
C.  J.,  that  "  where  a  testator  give*  an  estate  to  one  for  life,  in  tenne,  with  a  devise 
over  to  the  general  heirs,  or  heirs  of  the  body,  the  natorel  presumption  would  seeni 
10  be,  that  the  intent  of  the  testator  was,  that  it  should  b«  carried  into  eSecl  liler> 
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Rale  considereJ  in  rolBtioQ  to  ittaiejbr  life,  [p.  345.] 
JiM  10  expresBioni  negatiTing  a  lii^r  esiBle,  [p.  216.J 
InterpoiitioD  of  trasteeB  to  preterre  contingent  TemaiDden,  &c.,  [p.  346.] 
Rale  in  regard  to  timiution  to  the  hein,  [p.  346] 
Immateriai  under  what  denominacioa  heirs  are  described,  [p.  247.] 
Limitation  lo  the  heirs  hj  implication,  [p.  247.] 

Ab  (o  declaration  that  heirs  Boall  lake  by  parcha>e,  [p.  247.]  > 

EBtct  of  contingent  limitation  lo  the  heirs,  [p.  347,] 
Sach  limitation  contingent,  when,  [p.  248.] 

Fossibilitj  of  freeliold  determinini;  in  lifetime  of  anceBlor,  [p.  246.] 
Limitadon  to  heirs  of  tenant  of  freehold,  and  of  ancther  perton,  [p.  349.1 
To  wife  for  life,  remaiEider  to  heira  of  the  bodies  of  butbnnd  and  wife,  [p.  249(] 
Distinction  vhera  there  conld  not  be  joint  heirs  of  the  bodies,  [p.  349,] 
Where  ancestor  is  tenant  in  common  of  froehold.  [p.  350.] 
Limitation  to  heirs  of  one  joint  tenant  of  freehold,  [p.  350.1 
As  to  tenants  of  freehold  being  hosband  and  wife,  \p.  250. f 
Purthar  observations  on  Umitations  of  thin  nature,  [p.  SSI.] 

Distinction  between  heirs  of  thu  bud;^  and  h«irs  on  the  bodj  to  ba  begotten,  [p.  251.} 
Tenant  in  tall  after  possibUitj  of  issue  extinct,  [p.  352.1 
Rule  considered  in  regard  lo  execalory  tratts,  [p.  252.]^ 
Executory  triul,  what,  [p.  253. {^ 
Uses  in  strict  secilemenl,  when  directed,  fp.  S53.] 
Settlement  to  be  mode  on  A  and  the  heirs  of  his  body,  [p.  354.1 
DirectioD  that  it  sbonid  not  be  in  his  power  to  dock  the  entail,  Ip.  254.] 
To  A  for  life,  wilhoul  impeachment,  &c.,  cemaindur  to  isBne  of  her  bodj,  {p.  355.] 
To  A  and  his  issue  in  tail  male,  [p.  2S5.] 
'  Alleged  distinctiOB  whore  tefltator  himself  declares  ose*  of  lands  to  be  parcbMcd, 

tP-  256,1 
Disapproved  by  Lord  Etdon,  [p,  256,1 
Disregarded  In  certain  cases,  [p.  2ST,] 

Deviae  of  lands  to  be  parchased,  to  A  for  tife^  remainder  to  Ms  iMue,  [p.  257.] 
To  A  and  the  heirs  male  of  his  body,  [p.  35T.] 
Trust  executed  by  simply  interposing  trattees  to  preserve  contingent  ramainden^ 

[p.  258.] 
Indication  ihai  testator  did  not  intend  an  estate  tail,  required,  [p.  358.] 
Direction  to  settle  on  A  and  the  heirs  of  his  body,  Tp.  259.1 
That  a  "  proper  entaii  be  made  to  the  male  heir,     [p.  259.] 
Estate  tail  directed,  [p.  260.1 

To  be  settled  upon  grandchildren  and  their  issae  in  tail  male,  [p.  360-] 
Remark  on  Marshall  u.  Bouslield,  [p.  261.] 
Derise  lo  R.  to  6e  aitaiUd  apon  his  male  hein,  [p.  361.] 
Not  a  clear  estato  tail  in  R.,  [p.  SG3.] 
As  to  givine  tenants  in  tail  power  to  charge,  [p.  263.] 
Distinction  between  marriage  articles  and  wills,  [p.  262.] 
General  obserrations  upon  ths^ases,  [p.  263.) 
Wbettier  a  direction  to  settle  on  A  lor  life,  remainder  to  the  bdn  of  hit  body,  ao- 

ihoriiei  a  strict  settlement,  [p.  264.] 
Affirmative  established  by  Bastard  n.  Froby,  [p.  36S.] 
Observations  upon  Blackbam  v.  Stables,  [p.  365.] 
Practical  buringi  of  the  rale  in  Shelley's  cose,  [p.  266.] 
As  to  lapse,  [p.  366.] 
As  to  dowsr  and  curtesy,  {p.  2BT.] 


ally,  and  that  the  Grst  toker  should  have  a  life  estate  only,  without  power  to  alien- 
ale  and  defeat  the  claims  of  the  heirs,  who  seem  to  be  alike  the  objects  of  the  testa- 
tor's bounty.  The  rnio  in  Shelley's  case,  therefore,  vrould  probably  defeat  the  real 
intent  of  the  testator.  Assuming  this  to  be  the  case,  the  legislatnre  of  Massachosetta 
passed  an  ad  apparently  for  the  purpose  of  altering  this  rule,  and  directing  that  a 
construction  sboald  be  put  upon  such  a  devise,  better  calculated  to  carry  the  testator's 
intent  into  effect.  It  was  provided  by  Stat.  1791,  c.  60,  f  3,  that  snch  a  devise  should 
be  construed  lo  vest  an  estate  for  life  in  such  devisee,  and  a  remainder  in  fee  simple 
in  audi  hein.  Tbis  provision  was  reenaeled,  and  extended  to  lands  given  by  deed  as 
well  OS  bv  will,  by  the  Rev.  Stat.  c.  59,  t  9.  Steel  v.  Cook,  1  Met.  282."  See  alio 
4  Kent,  (5th  ed.)  318. 

Digitized  bvGoO^^IC 


HCLB  IN  BHBLLBT'a  CASE.  179 

AlEgBstion  b?  ui  enrolled  coovejuiee,  [p.  2es.] 

OpentioD  of  diwnt&iling  aisaruice  apon  eitatea  interreaing  between  the  freehold 

and  the  limitation  10  the  heirs,  [p.  S6B.] 
Further  point!  goggested,  [p.  SS9.] 

L  The  rnle  ia  Shelley's  case  is  a  rule  of  law,  and  not  of  con- 
Btniction.  (a)  The  rule  simply  is,  that,  where  an  estate  of  free- 
hold ia  limited  to  a  person,  and  the  same  inetmment  contains  a 
limitation,  either  mediate  or  immediate,  to  hia  heirs  or  the  heirs 
of  his  body,  the  word  heirs  ia  a  word  of  limitation,  i.  e.  the  an- 
cestor takes  the  whole  estate  comprised  in  this  term.  Thus,  if 
the  limitation  be  to  the  heirs  of  hia  body,  be  takes  a  fee  tail ;  if 
to  his  heirs  general,  a  fee  simple. '  (b) 

'  This  ia  well  illustrated  in  the  celebrated  case  of  [  343  ] 
Ferrin  v.  Blake,  (c)  There  A.,  by  his  will,  declared, 
that  if  his  wife  should  be  enceinte  with  a  child  at  any  time  there- 
after, (but  which  never  happened,)  and  it  were  a  male,  he  devised 
his  real  and  peraoaal  estate  equally  to  be  divided  belween  the 
said  infant  and  his  son  W.,  when  the  infant  should  attain 
twenty-one ;  and  he  declared  it  to  be  his  intent  that  none  of  his 
children  should  dispose  of  his  estate  for  longer  than  hia  life ;  and 
to  that  intent  he  devised  all  his  estate  to  the  said  W.  and  the 
.  said  infant, /or  the  term  of  their  natural  lives  ;  remainder  to  G. 
and  hia  heirs  for  the  lives  of  the  said  W.  and  the  infant ;  re- 
mainder to  the  heirs  of  the  bodies  of  the  said  W.  and  the  said  in- 
fant lawfully  begotten  or  to  be  begotten  ;  remainder  to  the  tes- 
tator's danghters  for  the  term  of  their  natural  lives,  equally  to  be 
divided  between  them  ;  remainder  to  G.  and  his  heirs  dunng  the 
lives  of  the  daughters;  remainder  to  the  heirs  of  the  bodies  of 
the  said  daughters,  equally  to  be  divided.  The  .qaestion  was, 
what  estate  W.  took.  Lord  Mansfield,  Mr.  Juetice  Asten,  and 
Mr.  Jastice  Willes,  (Mr.  Justice  Yates  dissentiente,)  held,  that 
he  was  tenant  for  life  only ;  but  their  judgment  was  reversed  by 

(a]  The  conprebeniiTe.natiire  of  the  preient  woit  randen  it  impossible  to  present 
more  than  a  brief  outline  of  the  chief  practical  paints,  connected  with  the  rule  in 
Shellef't  case,  which  require  the  attention  of  the  student  or  the  practitioner;  and 
this  piaD  ie  the  more  willing!;'  submitted  to,  sinoe  the  inbject  has  received  an  elabo- 
iBle  iareitigBtiDn  ftom  sereral  writers,  who  have  broaght  g^real  learning  and  abilities 
to  the  Usk. 

(A)  Shelley's  case.  1  Rep.  93 ;  Thomas  &  FraseKs  ed.  vol.  I,  p.  537.  The  ques> 
tion  was  not  directly  raised  in  this  fase,  but  was  incidentally  mach  discasaed.  Sec 
some  observations  on  the  nature  and  oridn  of  the  rale,  Fea.  C.  K.  and  Hayes's 
Sopplem. ;  Prest.  Est.  vol.  1,  c.  3.  See  alio  Earl  of  Bedford's  case.  Moor.  718; 
Whiting  V.  Welkings,  I  Bnlstr.  319;  Rnndale  i:  Eetey,  Cart.  170;  Broughton  o. 
Langtey,  3  Lord  Raym.  STO ;  S.  C  9  Batk.  dT9,  and  cases  patsim  in  the  next  chap- 


I  Sec  a  stalemenE  of  the  ruling  in  Shelley's  case,  by  Shaw,  C.  J.,  in  Richardson  ■>. 
Wheatland,  7  Metcalf,  172.  See  also  Bowers  r  Porter,  4  Pick.  SOS ;  Moore  p.  Howe, 
4  Hontoc,  199  i  Williams  v.  Foster,  3  HUl,  S.  C.  193. 


rc.,z.d.vC00t^lc 


180  BtJLE  m  SEHi:.LST'a  oas& 

a  majority  of  the  Judges  Id  the  Exchequer  Chamber,  who  held 
that  W.  took  an  estate  tail. 

An  appeal  waa  brought  in  the  Honse  of  Lords,  but  was  coin- 
prdmised. 
[  243  J  Since  this  solemn  determination,  (a)  the  rule  in*  ques- 
tion has  been  regarded  ae  one  of  the  moat  firmly  estab- 
lished rules  of  property,^  and,  strictly  speahing,  no  instance  can 
be  adduced  of  a  departure  from  it  Undoubtedly,  in  many 
cases  a  devise  to  a  person  for  life,  and,  after  bis  death,  to  the 
beirs  of  bis  body,  has  been  held,  by  force  of  the  context,  to  give 
an  estate  for  life  only  to  the  ancestor;  (&)  bat  this  has  been  the 
result,  not  of  holding  the  heirs  of  the  body,  as  sodi,  to  take  by 
purchase,  but  of  construing  those  words  to  designate  some  other 
class  of  persons  generally  lees  extensive.  The  role,  therefore, 
was  excluded,  not  violated,  by  this  interpretation. 

Whether  the  testator,  by  this  or  any  other  expression,  mean 
to  describe  heirs  of  the  body,  is  a  totally  distinct  inquiry,  and 
has,  therefore,  in  tJie  present  Treatise,  been  separately  dis- 
cussed, (c)  The  blending  of  the  two  questiom  tends  to  involve 
both  in  unnecessary  perplexity. 

It  is  to  be  observed,  that,  to  let  in  the  application  of  the  rule 
in  Shelley's  case,  the  limitations  to  the  ancestor,  and  to  his  heirs, 
muEt  be  created  by  the  same  instrument.'' 

Therefore,  wbere  {d)  A  had,  on  the  marriage  of  B,  hia  son, 
settled  lands  on  the  son  for  life,  remainder  to  the  sons  of  that 
marriage  successively  in  tail  male,  reversion  to  himself  in  fee, 
and  by  will  devised  the  same  to  the  issue  of  B  by  any  other 
wife  in  tail  male ;  it  was  held,  that  this  devise  did  not  make  B 
tenant  in  tail,  but  gave  bis  heir  of  the  body  an  estate  tail  by 
purchase. 

But  a  will,  and  a  schedule  to  it,  are  considered  as 
[  344  ]      one  'instrument  for  the  purposes  of  this  mie;  (e)  and 
the  same  principle  undoubtedly  applies  to  a  v/iu  and 
codicil,  or  several  codicils.  , 

(a)  Indeed,  for  s  long  period  anUcedeiitl;,  tha  point  bad  been  considered  as  settled 
beyond  dispute ;  bnt  in  the  inlerral  between  the  judgment  in  B.  H.,  snd  its  TeretMl  in 
the  Exchequer  Chamber,  all  was  ancertaintj.  The  proleuion  behtid,  with  do  email 
degree  of  conslemation,  a  doctrine  which  had  been  regarded  ag  an  catablisbed  princi- 
ple of  law,  completely  subTericd.  An  interesting  staiement  of  the  circumstances  and 
Cigiess  of  this  case  may  be  found  in  Mr,  Haigrave's  Law  Tiscls.  and  more  partica- 
If  in  Mr.  HoUiday's  Life  of  Lord  Mansfield — a  book  which,  tbongb  not  in  high  ' 
Mtima^on  as  a  biographical  work,  the  writer  lemembera  to  bare  penued  in  bis  earij 
dajs  with  much  plesiore. 

lb)  See  next  chapter. 

(c)  Ai  to  where  heirs  of  the  body,  children,  sons,  and  issoe,  are  Died  u  wonds  of 
limitation,  see  post  * 

Id)  Moore  u.  Parker,  Lord  Kaym.  97 ;  S.  C.  Skinn.  SSS. 

(s)  Hftji  d.  Foorde  B.  Foorde,a  W.  BlacksL  698. 
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It  is  eonteoded  by  Mr.  Fearne,  (a)  that,  where  one  limitation 
is  contained  in  an  inatraoient  creatiag  a  power,  and  the  other  in 
an  appointment  under  snch  power,  the  role  will  apply ;  (b)  but 
the  position  has  been,  with  mneb  reaaoo,  qaeationed  by  other 
learned  writers,  (c) 

The  role  Id  SheUey's  case  appiUe^to  equitable  a«  well  ae  legal 
interests ;  but  the  estate  of  the  ancestor,  and  the  limitatian  to 
the  beirs,  must  be  of  the  same  quality,  i.  e.  'both  legal  or  both 
equitable.  It  frequently  happeod,  that  a  testator  devises  land 
in  tfust  for  a  person  for  life,  and,  after  bis  death,  in  trust  for  the 
beirs  of  hia  body,  but  givea  the  trustees  some  office  in  re^rd  to 
the  tenant  fat  life,  that  caoses  them  to  retain  the  legal  estate 
doling  his  life,  but  wbi^,  ceasing  at  his  death,  does  not  prevent 
the  limitation  to  the  heirs  of  the  body  from  being  executed  in 
them.  In  such  cases,  by  the  rale  just  stated,  they  take  as  pur- 
diasers.  (d)  The  converse  case  of  course  may,  but  it  rarely 
does  occur,  (e) 

Where  the  limitations  to  the  devisee  fiv  life,  and  to  * 
'the  heirs  of  bis  body,  both  carry  the  legal  estate,  the  [  245  ] 
fact  iitai  one  of  them  is  subject  to  a  trust  does  not  pre- 
vent the  application  of  the  rule.  Mr.  Feame,  indeed,  seems  to 
have  been  of  a  contrary  opinion;  (/)  but  the  affirmative  has 
been  saccessfuUy  maintained  by  bis  learned  editor  and  Mr.  Pres- 
toii  (g)  ''^  t^^  well-known  principle,  that  trnst  estates  are  not 
objects  of  the  jurisdiction  of  Courts  of  Law. 

In  the  recent  case  of  DouglEia  ti.  Congreve,  (k)  real  and  per- 
sonal estate  were  given  to  a  feme  covert  for  life, /or  her  separate 
use,  and,  after  her  decease,  to  her  husband  for  life,  with  remainder 
to  ^e  heirs  of  her  body  in  tail,  accompanied  by  a  declaration  that 
the  aforesaid  limitations  were  intended  by  the  testator  to  be  in 
strict  settlement ;  and  it  was  contended,  that,  as  the  testator  had 
created  a  trust  for  the  separate  use  of  the  devisee,  she  had  merely 
an  equitable  interest,  (the  husband  being  a  trustee  for  her,)  with 
which  the  legal  limitation  to  the  beirs  would  not  unite ;  but  Ixnrd 
liangdale  conclusively  answered  tiiis  reasoning  by  observing,  that 
the  legal  estate  was  vested  in  the  wife,  and  that  the  power 

(o)  C.  R.  75. 

(6)  Venables  e.  Morris,  7  Dnm,  4  E.  343. 

(ej  Co.LiM.  3996,-  Bat),  n.  Prest.  Bal.  334. 

(if)  ADte,p.  901. 

(«)  An  DQsucceHftil  ucempt  la  aappon  inch  ■  conMrnctiim  was  m^e  in  Ihe  cam 
of  Nssh  tr.  Hash,  3  Barn,  ft  Atd.  899,  ante,  whara  it  is  observable,  that  the  tnuieei 
had  not  enj  office  to  perfonn  other  than  the  preasTvation  of  the  contingent  remain- 
der, and  there  was  no  anch  remainder,  nnteas  the  words  "  heira  of  the  badj  "  were 
coDstmed  chiidrtn ;  and  the  Court,  by  rejecting  this  construction,  destroyed  the  force 
of  the  ar^ment.  This  case  seirea  lo  show,  that  the  Coarts  are  not  disposed  to  strain 
Ae  rales  of  conatniclion  for  the  parpoae  of  preventing  the  application  of  the  rule  in 
Sheltej's  case. 

(/)  Cont.  Kem.  36. 

(a)  Treat.  OD  Estates,  311. 

(A)  1  Beav.  59. 

VOL.  II.  IS 
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which  the  law  gave  to  the  husband  over  the  real  estate  of  bis 
wife,  does  not  alter  the  nature  or  quality  of  that  estate. 

The  estate  of  freehold  may  be  aa  estate  £(»  the  life  of  tlie 
devisee  himself,  or  of  another  person,  or  for  the  joint  lives  of 
several  persons,  and  may  be  either  absolute  or  determinable 
on  a  contingency,  as  an  estate  dm^nte  viduitate,  (a)  and  may 
arise  either  by  express  devise,  or  by  implication  of  law,  (b)  which 

must  be,  we  have  seen,  a  necessary  implication. '  (c) 
[  246  ]  •  It  is  to  be  observed,  too,  that  words,  however  posi- 
tive and  unequivocal,  expressly  negativing  the  con- 
tinuance of  the  ancestor's  estate  beyond  the  period  of  its  pri- 
mary express  limitation,  will  not  exclude  the  rule ;  {d)  for  this 
intentioa  is  as  clearly  indicated  by  the  mere  limitation  of  a  life 
eetate,  as  it  can  be  by  any  additional  expressions;  and  the 
doctrine,  let  it  be  remembered,  is  a  rnle  of  tenure,  which  is  not 
only  independent  of,  but  generally  operates  to  subvert  the  ia- 
tention. 

Upon  the  same  principle,  neither  the  interposition  of  a  trust 
estate  to  preserve  contingent  remainders,  between  the  estate  for 
life  and  the  limitation  to  the  heirs  of  the  body,  (e)  nor  a  declara- 
tion that  the  first  taker  shall  have  a  ppwer  of  jointuring,  (/)  or 
that  his  estate  shall  be  without  impeachment  of  waste,  (^)  or,  if 
a  woman,  for  her  separate  use,  (A)  or  that  the  devisee  shall  have 

(a)  Menill  r.  Bomgej,  1  Keb.  SSaj  8.C.  T.  R>;m.  126;  Tea.  C.  R.  31  ;  Cnrtis  d. 
Price,  13  Vm.  89. 

(6)  Pybus  V,  MiiTord,  1  Venir.  372 ;  Hajoi  d.  Foordo  w.  Foorfe,  i  W.  Blackst. 
698. 

1  Ante,  vol.  L  p,  460. 

')  Hobiman  v.  Robinson,  1  Bnrr.  3B ;  S.  C.  2  Vei.  San.  225 ;  8.  C.  nom,  Robin- 
I.  Hicki,  3  B.  P.  C.  (Toml.  ed.)  ISO,  iMted  infra;  Peirin  e.  Blake,  4  Borr.  SST9, 
anlo,  242 1  Hajrea  d.  Foorde  v.  Foorde,  2  W.  Blackat.  69S ;  Thong  v.  Bedfonl,  1  B. 
C.  C.  313. 

{e)  ConlMin  V,  ConlBOn,  3  Stra.  IISS;  Hodgson  r.  Ambroae,  Dong.  337  ;  S.  C.  in 
Dom.  Proc.3  B.  F.C.  (Toml. cd.)  416;  Ss^er  t>.  Htuterman,  Amb.  344 ;  Meuore  c. 
Gee,  9  Bun.  ft  Aid.  510. 

(/)  King  D.  Melling,  3  LeT.  58 ;  I  Ventr.  32S  ;  3  Keb.  42,  S.  C. 

(^)  Papillon  V.  Voice,  3  P.  W.  471 ;  Denn  d.  Webb  ir.  Fncitar,  S  Dnrn.  i  G.  399  ; 
Frank  v.  Stovio,  3  East,  548 ;  Jones  c.  Morgan,  I  B.  C.  C.  soe ;  Bennett  v.  Earl  of 
Tankerville,  19  Ves.  170. 

{h)  Lady  Jonea  n.  Lord  Sar  and  Scic,  8  Vin.  Ab.  S62,  pi.  19 ;  S.  C.  in  Dom.  Proc. 
3  B.  P.  C.  (Toml.  ed.)  458  ;  ihongh,  in  this  case,  it  was  lield,  thai  Uie  muite  for  life 
was  egnitiblc,  aod  the  gift  10  ihe  heirs  carried  the  legal  estate.  See  alio  Boberu  o. 
Dixwel],  1  Ack.  607. 


1  It  irai  remarked  by  Parker,  C.  J.,  in  Bowera  v.  Porter,  4  Pick.  S07.  that  "  it  ia 
anfortanato  that  this  intention  {to  abolish  the  rale  in  Shelley's  case]  was  not  more 
clearij  expresBfld  [in  the  St&tnte  of  Miseachnsetts,  1791,  c  60] ;  (br  it  certainty  ia  not 
wholly  without  donht,  whether,  in  order  to  come  within  the  operation  of  Ihia  atatnle, 
the  estate  for  life  should  not  he  creatad  by  expreai  terma  in  the  will,  and  also  whetber 
the  remnindrr  to  the  heirs  ahonld  not  be  eifprosaly,  and  not  by  implication  only,  a 
fee  simple."  We  are  inclined  to  Chink,  however,  ihnt  where  bv  conatnictioD  of 
law  a  li^  estate  is  created,  and  in  the  ume  way  a  remnindar  to  the  beira  or  child- 
ren in  fee,  this  statate  will  operate  to  prevent  the  applicuion  of  the  rule  in  Sbelley't 
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no  power  to  defeat  the  teBtator's  intent,  will  prevent  the  remain- 
der to  the  heirs  attaching  in  the  ancestor,  (o) 

With  respect  to  the  limitation  to  the  heirs  of  the  body,  it  is 
(as  before  suggested)  immaterial  whether  they  are  described 
onder  that  or  any  other  denomination,  since  it  is  clear 
"that  in^very  case  in  which  the  word  "  issne"  or  "  son"  [  247  ] 
is  construed  to  be  a  word  of  limitation,  and  follows  a 
devise  to  the  parent  for  Ufe,  or  for  any  other  estate  of  ireehold, 
such  parent  becomes  tenant  in  tail  by  force  of  the  rule  in  Shel- 
ley's case.  The  words  in  question  are  read  as  synonymous  with 
keirs  of  the  body,  and,  consequently,  the  effect  is  the  same  as 
if  those  w^ords  had  been  actually  used.  Upon  the  same  princi- 
ple, in  the  converse  case,  i.  e.  where  the  words  hea^s  of  the  body 
are  explained  to  mean  some  other  class  of  persons,  the  rule  does 
not  apply- 

It  ia  clear,  too,  that  the  limitation  to  the  heirs  of  the  body  may 
arise  by  implication ;  ^  as  (if  the  will  is  subject  to  the  old  law) 
in  the  case  of  a  devise  to  A  for  life,  and  in  case  he  shall  die 
without  heirs  of  his  body,  or  without  issue,  then  to  B.  Such 
a  case  (in  which  the  first  taker,  beyond  all  doubt,  has  an  estate 
tail)  (b)  is  an  exemplification  of  the  rale  in  Shelley's  case.  A 
gift  to  the  issue  or  to  the  heirs  of  the  body  is  implied ;  and  the 
elfect  is,  that  the  devise  is  read  as  a  gift  to  A  for  life,  and,  after 
Ms  death,  to  his  issue  or  heirs  of  the  body,  (c)  which  brings  it 
to  the  common  case  illustrative  of  the  rule.  These  positions 
are  indisputable,  but  the  first  and  third  appear  to  be  frequently 
lost  sight  of. 

A*  no  declaration,  the  most  positive  and  unequivocal,  that  the 
ancestor  shall  take  only,  or  his  estate  be  subject  to  the  incidents 
of,  a  life  estate,  will  exclude  the  rule,  so  a  declaration,  that  the 
heirs  shall  take  as  purchasers,  is  equally  inoperative  to  have  such 
effect  {d) 

The  rule  in  Shelley's  case  applies  where  the  limitation  to  the ' 
heira  of  the  body  is  coniin^ent.     Thus,  under  a  devise 
to  A  and  B  for  their  joint  lives,  with  remainder  *  to     [  248  ] 
the  hejrB  of  the  body  of  him  who  shall  die  first,  the 
heir  takes  by  descent  (e) 

It  seems,  however,  that  the  mere  possibility  of  the  estate  of 
freehold  determining  before  the  ancestor  has  heirs  of  his  body 
(t.  e.  before  his  decease,  since  nemo  est  hseres  viventis,)  does  not 
render  the  limitation  contingent     Thus,  where  (/)  lands  were 

(a)  Bm  d.  Thong  t>.  Bedford,  i  Mu.  ft  Selw.  363. 
ij  SeeposL 

{e}  Sea  Lord  Hudwicke'a  jndt^eot  in  Xicihieallier  b.  Tncy,  u  rq>on*d  1  Ham- 
mer'i  Cue*,  MI. 
'     {dl  See  Uvg.  Law  Tracu,  561.  (<)  See  I  Praiton  on  Estacei,  316. 

{/)  Curtii  V.  Price,  IS  Vei.  99. 

■Ante,  181,  now  ('). 
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limited  to  A  during  widowhood,  and,  after  her  death,  to  the  heirs 
of  her  body,  (in  which  case  it  la  evident  that,  by  the  marriage  of 
A,  her  estate  would  be  determined  before  she  conld  have  any 
heirs  of  her  body,)  Sir  W.  Grant,  M.  R.,  held  that  an  absolnte 
estate  tail  was  executed  in  her ;  and  this  accords  with  the  reao- 
Intion  of  the  Jadges  in  the  early  case  of  Merrill  v.  Rarftsey.  (a) 

The  difference  between  these  and  the  former  cases  is,  that 
there  the  limitation  is  contingent  in  the  veir  terms  of  its  crea- 
tion, and  the  rale,  therefore,  does  not  alter  it  in  this  respect ;  bat 
in  the  latter  cases,  the  limitation  is  merely  contingent  by  the 
application  of  a  principle  of  law  governing  remainders;  and 
when  the  rule  nnder  consideration  operates  to  prevent  its  taking 
effect  as  a  remainder,  it  destroys  ite  contingent  qnality.  The 
same  principle  is  applicable,  in  the  case  of  a  devise  to  A  for  the 
life  of  B,  remainder  to  the  heirs  of  his  body ;  for  as  the  limita- 
tions operate  by  force  of  this  rale  to  give  an  execnted  estate  tail, 
tliat  estate  is  not  affected  by  the  circnraBtance  of  B,  the  cestni 
qni  vie,  dying  in  the  lifetime  of  A,  and,  consequently,  before  he 
has  any  heir  of  his  body,  (b) 

It  is  essential  to  the  operation  of  the  role  in  Shelley's 
[  249  ]  •  case,  that  the  heirs  of  the  \t»dr  should  proceed  from 
the  person  taking  the  estate  of'^  freehold,  and  of  that 
person  only;  for,  if  the  devise  be  to  A  for  life,  and,  after  bis 
decease,  to  the  heirs  of  the  body  of  A,  and  of  another  person, 
who  might  have  a  common  heir  of  their  bodies,  it  is  a  contin- 
gent remainder  in  tail  to  the  heirs. 

Thns  in  Gossage  v.  Taylor,  (c)  where  the  limitations  were  to 
the  wife  for  life,  remainder  to  the  heirs  to  be  begotten  oo  the 
body  of  the  wife  by  the  hasband,  the  heirs  were  held  to  take  by 
pnrchase. 

And  the  sarae  construction  prevailed  in  Frogmorton  d.  Robin- 
son V.  Wharrey,  (d)  where  8.  enirendered  copyholds  to  the  use 
of  M.,  his  then  intended  wife,  remainder  to  the  heirs  of  their 
two  bodies  lawfully  to  be  begotten. 

It  may  be  obderved,  that,  under  such  limitations,  if  the  person 
tekihg  the  estate  for  life  die  in  the  lifetime  of  the  other,  tap  con- 
tingent remainder  to  the  heira  fails ;  (e)  for,  as  there  could  be  no 
heir  of  their  bodies,  nntil*the  death  of  both,  (nemo  est  bsres 
viventis,)  the  &ilure  of  the  particular  estate  before  that  period 
defeate  the  remainder. (/) 

But  if,  in  such  a  case,  the  tenant  for  life,  and  the  other  pet- 

{a)  T.  BaTM.  ISS;  S.  C.  I  Keb.  188.    But  bm  I  Sid.  3BT. 

(b|  See  FerkiDs,  5.337;  MBrrill  cBumsej,  1  Eeb.  IBS;  S.  C.  T.Bar.  tSS;  Fm. 
C.  R  31. 

M   Sly.  385. 

((/)  3  Will.  ISS,  I4« ;  S.  C.  1 W.  Bl.  T!8.  See  aUo  Lane  a.  PaooeU,  I  Boll.  Rep. 
238,317,438. 

(<■)  Lsne  e.  Pannell,  I  Roll.  Rep.  238,  317,  438. 

(/)  See  thii  rule  adverted  U,  anie,  vri.  L  p.  7S6. 
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son  to  whose  heirs  the  limitation  is  made,  are  of  the  same  aex, 

or,  beiDg  of  difTerent  sexes,  are  not  actuaUy  married,  and  are  ao 

related  by  consaaguiaity  or  affinity,  that  they  cannot  have,  or 

be  presumed  to  have  common  heirs  of  their  bodies,  the  effect  is 

obviously  different ;  for,  aa  the  testator  cannot  mean  heirs  issu- 

ing  from  them  both,  the  limitation  is  to  be  read  as  a  limitation 

to  the  heirs  of  the  body  of  A  the  tenant  for  life,  and 

to  the  heirs  of  the  body  of  the  *  other  person  reepec-     [  250  ] 

tively.     The  consequence  is,  that  the  former  becomes 

by  force  of  the  rule,  tenant  in  tail  of  one  undivided  moiety, 

and  the  heir  of  the  latter  takes  the  other  moiety  by  purchase. 

Pari  ratione,  if  A  and  B  were  tenants  in  common  for  life, 
with  remainder,  as  to  the  entirety,  to  the  heirs  of  the  body  of 
A,  he  would  be  tenant  in  tail  of  one  undivided  moiety,  and 
there  would  be  a  contingent  remainder  in  tall  to  the  heirs  of  his 
body  in  the  other  moiety. 

Where  the  ireebold  is  limited  to  husband  and  wife,  concur 
rently,  (and  the  same  principle  seems  to  apply  in  regard  to 
persons  capable,  de  jure,  of  becoming  such,)  with  remainder  to 
the  beira  of  their  bodies,  the  heirs  by  the  operation  of  the 
rule  in  question,  take  by  descent  (a)  And  the  effect,  it 
should  seem,  would  be  the  same,  if  successive  estates  for  life 
were  limited  to  the  husband  and  wife,  or  to  persons  capa- 
ble of  becoming  such,  with  remainder  to  the  heirs  of  their 
bodies,  {b) 

Here  it  may  be  observed,  that  where  there  la  a  limitation 
to  two  persons  jointly,  with  remainder  to  the  heirs  of  the 
body  of  one  of  them,  the  disentailing  assurance  (now  substi- 
tuted for  a  common  recovery)  of  the  latt«r  will  acquire  the 
fee  simple  in  a  moiety;  (c]  unless  these  persons  are  husband 
and  wife,  in  which  case,  as  they  take  by  entireties,  and  not 
by  moieties,  neither  of  them  singly  and  without  the  concurrence 
of  the  other,  can  make  an  effectual  conveyance  of  the  immedi- 
ate freehold,  (rf) 

Thus  where  the  hosband  and  wife  were  seised  to  them,  and 
the  heirs  of  the  body  of  the  husband,  and  the  husband  alone 
eoflered  a  common  recovery,  with  single  voucher  (in 
which  recovery  *he  was   tenant  to  the    prGBcipe,)  it     [  351  ] 
was   held,   that  it  did  not  bar  the  entail  even  in   a 
moiety,  (e) 

Questioaa  of  this  kind  have  most  frequently  occurred  under 
limitations  in  marriage  settlements,  but  they  may  of  course  arise 
nnder  wills.     In  deciding  on  the  application  of  the  rule  to  such 

(a)  8«e  Rm  d.  Aiitrop  v.  Autrop,  9  W,  B1.  1338. 

(b)  ^tepbeu  D.  Brelridg«,  1  Lar.  36 ;  8.  C.  T.  Ba.jm.  36. 
(ci  Harqneta  of  WmchiaMT'i  cau,  3  Rep.  1. 

(</)  Anie,  p.  197. 

(t)  Ow«n'«  CMS,  Ua.  578  ;  FoU.  88,  337.  8m  kIm  Doa  d,  FreNkme  v.  PamUt,  S 
Dora,  fc  E.  na. 
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caaes,  the  firet  object  eliould  be,  to  see  ont  of  whose  body  the 
.heirs  are  to  isene ;  and  if  it  be  found  that  they  are  to  proceed 
from  any  person  who  takes  an  estate  of  freehold,  and  hira  or  her 
only,  sach  person  becomes  tenant  in  tail.  If  from  a  peraon  who 
takes  an  estate  of  freehold  jointly  with  another  not  taking  any 
sach  estate,  it  seems  he  or  she  wiU  take  on  estate  tail  sub  modo 
only,  (a)  If  from  a  person  who  takes  an  uodivided  estate  in 
common,  he  will  then,  we  have  seen,  take  an  estate  tail  to  the 
extent  of  that  nndiTided  interest;  but  if  the  heirs  of  the  body 
are  to  proceed  from  two  persons  as  husband  and  wife,  and  one 
of  them  only  takes  an  estate  for  life,  the  heirs  will  be  purchasers. 

If  the  limitation  is  to  husband  and  wife,  and  the  heirs  to  be 
begotten  on  the  body  of  the  wife  by  the  husband,  this  will  be  an 
estate  tail  in  both ;  (b)  for  as  the  heirs  are  not  in  terms  required 
to  be  of  the  body  of  either  in  particular,  the  construction  is  the 
same  as  if  they  were  to  issue  from  both  ;  and,  acctnrdin^y,  we 
have  seen,  that  where  such  a  limitation  occurred  after  an  estate 
for  life  to  the  wife  only,  it  was  held,  that  she  did  not  take  an 
estate  tail,  {c) 

On  the  other  hand,  if  the  device  be  to  the  wife  for  life,  and 

then  to  the  heirs  of  her  body  to  be  begotten  by  the  husband,  she 

takes  an  estate  taU  special,  by  force  of  the  rale  under 

[  353  ]      *  consideration,  {d)     The   distinction,  it  will   be  per* 

ceived,  is  between  heirs  on  the  body  and  heirs  of  the 

body. 

So  if  the  limitation  were  to  the  husband  for  life,  remainder  to 
the  heirs  of  the  body  of  the  hosband  on  the  wife  to  be  begotten, 
he  would,  by  the  application  of  the  same  principle,  have  an 
estate  tail  special.  But  if,  in  the  former  case,  tiie  estate  for  life 
had  been  limited  to  the  hnsband,  and,  in  the  latto",  to  the  vjife, 
the  heirs  of  the  body  would  have  taken  by  purchase. 

Under  limitations  in  special  tail,  if  the  tenant  in  tail  sorvive 
the  other  person  from  whom  the  heirs  are  to  spring,  and  there  be 
no  issue,  such  surviving  tenant  in  tail  becomes,  as  is  well  known, 
tenant  in  tail  after  possibility  of  issue  extinct  In  the  case  of 
Flatt  V.  Powles,  (e)  it  was  decided  that  soch  was  the  situation 
of  the  testator's  widow,  to  whom  lands  were  devised /or  Hfe, 
and  after  her  deeeate  to  the  heiri  of  her  body  by  Mm,  at  the  expi- 
ration of  the  period  daring  which  she  might  have  had  issue  by 
the  testator,  namely,  nine  or  ten  months  after  his  death.  Dur- 
ing that  time,  issue,  being,  in  contemplation  of  law,  possible, 
(irrespective  of  age,)  and  the  devisee,  ttieref<»6,  being  tenant 


1 


lass ;  DanD  d.  TrickeH  v.  (MloR,  1  Dora. 

Taylor,  Stj.  Bep.  sas. 
Alput  V.  T 
a  jJdD.  k  S 
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in  ta3,  she  might  have  acquired  the  fee  by  meenB  of  a 
recovery. 

II.  It  has  been  already  obaerred,  that  the  role  in  Shelley's 
case  applies  aa  well  to  equitable  limitations  as  to  legal  estates.' 
Mr.  Fearne  has  labored  to  establish  this  concluaion,  in  oppo- 
sition to  the  case  of  Bagshaw  v.  Spencer,  (a)  whicli  was  de- 
oded  by  Lord  Hardwicke,  on  the  ground  of  the  difTer- 
ence  of  constraction  applicable  to  legal  *  and  eqmt&ble  [  353 } 
interests ;  a  doctrine  which  has  been  overruled  in  a  ' 

long  series  of  cases,  (ft)  including  a  Bobseqnent  decision  of  this 
emtneat  Judge  himself,  {c) 

The  preceding  remarks,  it  should  be  observed,  apply  only  to 
executed  trusts ;  for  between  tmsts  executed  and  executory  there 
is  a  very  material  difference,  which  requires  particular  exam- 
ination. 

A  trust  is  said  to  be  executory  or  directory  where  the  objects 
take,  not  immediately  nnder  it,  but  by  means  of  some  further 
act  to  be  done  by  a  third  person,  nsnally  him  in  whom  the  legal 
estate  is  vested.  As  where  a  testator  (d)  devises  real  estate  to 
trnstees  io  trust  to  convey  it  to  certain  uses,  or  directs  money  to 
be  lud  out  in  land,  to  be  settled  to  certain  uses.  In  these  cases, 
the  direction  to  convey  or  settle  is  considered  merely  in  the 
nature  of  instroctions,  or  heads  of  a  settlement,  which  are  to  .be 
executed,  not  by  a  literal  adherence  to  the  terms  of  the  will, 
which  would  render  the  direction  to  settle  nugatory,  but  by  for- 
mal limitations  adapted  to  give  effect  to  the  purposes  whit^  the 
author  of  the  trusts  appears  to  have  had  in  view. 

Thus,  when  a  testator  devises  lands  to  trustees  with  a  direc- 
tion to  settle  them,  or  bequeathes  a  money  fund  to  be  laid  out 
in  the  purchase  of  lands  to  be  settled,  to  the  use  of  A  for  life ; 
remaindrar  to  trustees  during  his  life  to  preserve  Contingent 
remainders ;  remainder  to  the  heirs  of  the  body  of  A,  (limita- 
tions under  which,  if  literally  followed,  A  would  be  tenant  in 
tail,  by  force  of  the  rule  in  Shelley's  case,)  courts  of  equity,  pre- 
suming that  the  testator  could  not  have  so  absurd  an 
intention  aa  that  a  conveyance  should  be  made,  '  vest-  [  254  ] 
log  in  the  first  taker  an  estate,  which  would  enable 
him  immediately  to  acquire  the  fee  simple  by  means  of  a  dis* 
entailing  assurance,  execute  the  trust  by  directing  a  strict  set- 

{a)  BagBhsw  e.  Spencer,  I  Vea.  Sen.  US ;  8.  C.  S  Atk.  U6,  970,  QT7.  See  Fea. 
C.  B.  IM,  tf  stg. 

(b)  Bale  o.  CoUmui,  3  Vera.  670 ;  S.  C.  1  P.  W.  US ;  Wright  c.  Pearson,  I  Ed. 
119  ;  Acuten  e.  Taylor,  Id.  3fil ;  Jones  p.  Morgan,  1  B.  C.  C.  S06.  See  aUo  Jerrolte 
e.  Duke  at  Northumberland,  1  Jac.  &.  Walk.  SSS,  inf. 

(c)  Oaith  D.  Baldwin,  S  Ves.  Sen.  646. 

id)  See  Hayes's  Inqoiry,  S4B,  i*9,  and  370. 

1  See  T«nmui  v.  Wood,  36  Wenddl,  9 ;  4  Kent,  (5ib  ed.)  319. 
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dement,  i.  e.  limitatiooa  to  the  nae  of  A  for  life ;  remainder  to 
trastees  to  preserve  contingent  remainders ;  remainder  to  his 
first  and  other  sons  successively  in  tail,  (a) 

So,  in  Lieonard  v.  Earl  of  Sassex,  (b)  where  lands  were  de- 
vised to  tniBtees  and  their  heirs  for  payment  of  debts  and  lega- 
cies, with  a  direction  afterwards  to  settle  what  should  remain 
ansold,  one  moiety  to  the  testatrix's  son  H.  and  the  heirs  of  bis 
body  by  a  second  wife,  with  remainder  over ;  and  the  other 
moiety  to  the  testatrix's  eon  F.  aad  the  heirs  of  his  body,  with 
remainders  over,  taking  special  care  in  stich  settlement  that  it 
should  never  be  in  the  power  of  either  of  the  sons  to  dock  the 
entail  of  either  of  their  moieties ;  (c) — It  was  held,  that,  in  exe- 
cuting the  settlement,  the  sons  must  be  made  only  tenants  for 
life,  and  should  not  have  estates  tail  conveyed  to  them ;  but  their 
estates  for  life  should  be  without  impeachment  of  waste;  be- 
cause here  the  estate  was  not  executed,  but  only  executory  ;  and 
therefore  the  intent  and  meaning  of  the  testatrix  was  to  be  pur- 
sued :  she  had  declared  her  mind  to  be,  that  her  sons  should  not 
have  it  in  their  power  to  bar  their  children,  which  they  would 
have  if  an  estate  tail  were  to  be  conveyed  to  them.  And  the 
Court  took  it  to  be  as  strong  in  the  case^of  an  executory  [trust 
in  a]  devise,  for  the  benefit  of  the  issue,  as  if  the  like  provision 
had  been  contained  in  marriage  articles  ;  but  had  the 
[  355  ]  *  testatrix  by  her  will  devised  to  her  sods  an  estate  tail, 
the  law  must  have  taken  place ;  and  they  mixht  have 
barred  their  issue,  notwithstanding  any  sabeequent  daose  or 
declaration  in  the  will,  that  they  should  not  have  power  to  dock 
'  the  entail,  {d) 

So  in  Lord  Glenorchy  v.  Bosville,  (e)  where  the  devise  was  to 
trustees  and  their  heirs,  in  trust,  till  the  marriage  or  death  of  A, 
to  receive  the  rents  and  pay  her  an  annuity  for  her  maintenance, 
and  as  to  the  residue,  to  pay  his  debts  and  legacies,  and  after 
payment  thereof  in  trust  for  A  ;  and  if  she  married  a  Protestant, 
after  her  age,  or  with  consent,  Sec,  then  to  convey  the  estate 
after  such  marriage  to  the  use  of  her  for  life,  without  impeach- 
ment of  waste,  remainder  to  her  husband  for  life,  remainder  to 
the  issue  of  her  body,  with  remainders  over :  Lord  Talbot  held 
that  though  A  would  have  taken  an  estate  tail,  had  it  been  the 
case  of  an  immediate  devise,  yet  that  the  trust,  being  executory, 
was  to  be  executed  in  a  more  careful  and  more  accurate  maamer; 
and  that  a  conveyance  to  A  for  life,  remainder  to  the  husband 

(a)  Fnpillonti.  Voice,  3  F.  W.  471.  Sea  kUo  Leonard  o.  Earl  of  Sosnx,  a  Vera, 
aas,  poat ;  Earl  Stamford  v.  Hobait,  8  B.  F.  C.  (Toml.  ed.)  31 ;  Lord  GlGDorchr  c. 
BoiTille,  Ca*.  Temp.  TalboE,  3 ;  Aahlon  v.  Ashtou,  I  Call.  Jar.  403 ;  While  v.  Car- 
ter, 3  Ed.  866 ;  8.  C.  Amb.  GTO ;  Horne  v.  Barton,  Coop.  3ST. 

(fc)  2  Vera.  5S5, 

(e)  See  obwrvalion  infra. 

{d)  As  to  this,  see  ante,  toI.  I,  p.  813. 

(e)  Cai.  Temp.  Talb.  3.    See  alio  Aahton  ir.  Aihlon,  I  Coll.  Jnr.  GSB. 
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for  life,  with  remainder  to  their  first  and  every  other  son,  with 
rem^Dder  to  the  daaghters,  would  best  serve  the  testator's 
intent 

Again  in  White  v.  Carter,  (a)  where  a  testator  gave  his  per- 
sonal estate  to  tmstees  to  purchase  land,  to  be  settled  and 
assured  as  counsel  shonld  advise,  nnto  and  upon  the  trustees 
and  their  heirs  upon  tmst,  and  to  go  for  the  une  of  A  and  his 
issue  in  tail  male,  to  take  in  tuccession  and  priority  of  birth ;  and 
there  was  a  direction  to  the  tmstees  to  pay  the  dividends  of  the 
moneys  until  the  piuchase,  to  A  and  his  sons,  and  issne  male, 
Lord  Northington  decreed  a  strict  settlement 

•  The  direction  as  to  the  moneys  rendered  this  a  very  [  356  ] 
dear  case. 

Bat  a  distinction  has  been  sometimes  taken  between  the 
effect  of  a  clause  directing  the  tmstees  to  purchase  land,  and 
settle  it,  as  in  Papillon  v.  Voice,  and  White  v.  Carter,  and  a 
direction  to  them  simply  to  purchase,  the  testator  himself  de- 
claring the  nses  of  the  land  so  to  be  pnrchased.  Thus  in  Atts* 
ten  V.  Taylor,  (b)  where  the  testator  aevised  lands  to  A  for  life, 
witiioot  impeachment  of  waste,  remainder  to  trustees  to  pre- 
serve contingent  rentainden,  remainder  to  the  heirs  of  the  body 
of  A ;  and  ^qneathed  personal  estate  to  be  laid  out  in  land, 
vfhick  should  remain,  continue,  and  be  to  the  same  uses  as  the 
land  before  devised ;  Lord  Northington,  after  observing,  in  refer- 
ence to  Papiilon  v.  Voice,  and  Leonard  v.  Earl  of  Sussex,  that 
there  the  trustees  were  directed  to  settle,  and  that  an  estate  tail 
vjouid  have  been  no  settlement,  held,  that  the  case  before  him 
was  distinguishable,  inasmuch  as  the  testator  had  referred  to  no 
settlement  by  the  trustees,  but  had  declared  his  own  uses  and 
trusts ;  which  being  declared,  he  knew  no  instance  where  the 
Court  had  proceeded  so  far  as  to  alter  or  change  them  ;  accord- 
ing^, A  was  to  be  tenant  in  tail  in  the  lands  to  be  purchased. 

This  case  is  stated  by  Mr.  Ambler  to  have  been  dissatisfectory 
to  the  profession,  which  is  denied  by  Lord  Henley ;  (o)  but  Lord 
EUdon  has  spoken  of  the  decision  in  terms  which  imply  donbt  of 
its  soundness,  (d)  His  Lordship  also  observed,  that  the  Judges 
who  decided  Papillon  v.  Voice,  and  Austen  r.  Taylor,  agreed  in 
the  principle,  but  differed  in  the  application  of  it.  The  distinc- 
tion upon  which  the  latter  case  is  founded,  (or  at  least 
is  usually  supposed  to  be  founded,}  certainly  has  'not  [  357  ] 
been  invariably  adopted,  for  in  Meure  v.  Meuie,  (e) 
wliere  lands  were  devised  to  tmstees  in  trust  to  sell,  who  with 
the  money  arising  from  the  sale,  were  to  purchase  other  freehold 

(a)  a  Ed.  366. 

\b)  I  Ed.  set  ;  B.  C.  Arab.  8T«. 


(c)  See  note,  1  Ed.  369. 

(./is     - 


id)  See  Qrecn  c,  Slephen*,  17  Vei.  76 ;  Jerroue  o.  D>ke  of  Nonhnmbarluid,  1 
Ite.  t  Walt  i7i. 
(e)  a  Ack.  S65. 
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lands  or  aome  atock  in  the  public  funds,  and  theo  to  permit  A 
and  his  assigns  to  receive  the  interest  and  profits  for  his  life, 
and  after  his  decease  to  permit  the  ptaintifT  and  his  assigns  to 
receive  the  interest  and  profits  of  the  said  money  as  aforesaid, 
or  the  rents  and  profits  of  the  said  land,  if  imsold,  or  such  other 
lands  as  should  be  purchased,  dtmr^  his  nahtral  life,  and  after 
his  decease,  then  in  trust  for  the  use  of  the  issue  of  the  body  of 
the  plaintiff  lawfully  begotten,  and  in  default  of  such  issue,  over ; 
Sir  J.  Jekyll,  M.  R.,  held,  that  in  executing  the  trust,  lands  should 
be  purchased,  and  the  plaintiff  made  tenant  for  life  only. 

Here  the  lands  to  be  purchased  were  devised  immediately  to 
these  limitations,  without  any  express  direction  to  settle ;  and 
the  terms  used  would,  if  applied  to  lands  directly  devised,  clearly 
have  made  A  tenant  in  tail,  (a)  and  yet  be  was  held  to  be  tenant 
for  life  only. 

So  in  Harrison  v.  Naylor,  (6)  where  the  testator  directed  his 
executors  to  poichase  a  fi^ebold  estate,  and  gave  and  devised 
such  estate  when  purchased  to  A,  to  him  and  the  heirs  male  of 
hia  body  forever ;  and  if  A.  should  die  without  issye  male,  then 
he  gave  and  devised  the  said  estate  to  the  heir  male  of  his  (tes- 
tator's) daughter  E.,  but  if  E.  had  no  issue,  then  he  gave  and 
devised  the  said  estate,  on  a  certain  condition,  to  his  (testator'B) 
next  heir  at  law :  And  reciting  that  he  was  not  certain  whether 
it  was  possible  to  entail  an  estate  not  yet  purchased,  he  directed 
his  executors  to  consult  some  eminent  lawyers ;  and  if  they  held, 
that  such  entail,  as  was  expressed  in  the  will,  was  repognant  to 
law,  then  his  personal  estate  should  be  equally  divided 
[  3S8  ]  between  T.  and  E. :  Lord  Thnrlow  'said  it  was  impos- 
sible to  argue  against  A.'s  having  an  estate  tail,  and 
that  the  money  must  be  invested  [in  lands  to  be  settled]  to  the 
use  of  A-  and  the  heirs  of  his  body,  with  a  contingent  remainder 
in  tail  to  the  person  who  should  answer  the  description  of  heir 
male  of  E.  at  the  time  of  her  death,  with  remainder  to  the  right 
heir  of  the  testator ;  bat  counsel  suggesting  that,  as  this  was  an 
executory  trust,  the  Court  would  interpose,  after  the  estate  tail 
to  A.,  a  limitation  to  trustees  to  preserve  the  contingent  remain- 
der to  the  heir  male  of  E.,  the  daughter,  hie  Xjordship  was  of 
opinion  that  such  a  limitation  should  be  inserted,  and  declared 
that  the  uses  were  to  be  to  A  and  his  heirs  in  tail  male,  with  re- 
mainder to  trustees  to  support  contingent  remainders,  remainder 
to  the  heirs  male  of  E.,  the  daughter  in  fee ;  and  if  she  should 
have  no  heirs  male,  then  to  the  heir  at  law  of  the  testator 
in  fee. 

By  interposing  the  estate  in  the  trustees,  Lord  Thurlow  evi- 
dently treated  the  trust  as  executory,  thou^  the  testator  had  in 
direct  terms  devised  the  purchased  lands.    In  this  respect^  there- 

(d)  See  pott.  (i)  1  C«x,  U7. 
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fore,  the  case  is  another  Buthority  against  Aosten  v.  Taylor,  of 
whic}!)  however,  it  may  be  observed,  that  to  have  made  A.  tenant 
for  life  only  of  the  lands  to  be  purchased,  would  have  created  a 
diversity  between  them  and  the  lands  devised,  which  the  testa- 
tor evidently  intended  should  be  held  together.  This  distin- 
gnishes  the  case  firom  and  reconciles  it  with  those  just  stated. 

Bat  «veB  where  there  is  a  clear  direction  to  the  trustees  to 
firame  the  settlement,  the  doctrine  of  some  of  the  cases  requires, 
that  to  warrant  the  introduction  of  limitations  in  strict  settle- 
ment, it  should  be  indicated  by  the  context  that  the  testator  did 
not  intend  an  estate  tail  to  be  created,  according  to  the  technical 
effect  of  the  expressions  used. 

Thus,  in  the  case  of  Scale  v.  Scale,  («)  where  a  tes- 
tator bequeathed  '  money  to  be  laid  out  in  the  purchase  [  S59  ] 
of  lands,  to  be  settled  on  A  and  the  heirs  of  his  body, 
\jotA  Cowper  held,  that  A  was  absolutely  entitled  to  the  money 
not  laid  out ;  and  though  it  was  su^ested  that  the  Court  would 
order  a  strict  settlement,  bis  Lordship  observed,  that  in  marriage 
articles  the  children  are  considered  as  purchasers ;  but  in  the 
ease  of  a  will,  (as  this  was,)  where  the  testator  expresses  his  in- 
tent to  ^ve  an  estate  tail,  a  court  of  equity  ought  not  to.  abridge 
the  bounty  ^ven  by  the  testator. 

This  principle  was  carried  to  a  great  length  in  the  dubsequent 
case  of  Blackburn  v.  Stables,  {b)  where  the  testator  devised  the 
remainder  of  his  real  and  personal  estate  in  trust  to  his  nephew 
J.,  and  to  M.,  hie  executor,  for  the  sole  use  of  A  son  of  the  said  J., 
at  the  age  of  twenty-four ;  if  he  had  no  eon,  to  a  son  of  testa- 
tor's great-nephew  J. ;  but  if  neither  of  those  had  a  son,  then  to 
a  son  of  testator's  great-niece's  daughter  E,,  with  a  direction  to 
take  his  (testator's)  name ;  bat  on  whomsoever  such  hia  dispo- 
sition should  take  place,  his  will  was  that  he  sHpuld  not  be  put 
in  possession  of  any  of  his  effects  till  the  age  of  twenty-four,  nor 
should  his  executors  give  up  their  trust  till  a  proper  entail  were 
made  to  the  male  heir  by  him,  (the  person  so  being  entitled.)  J., 
the  nephew,  had  no  son  born  at  the  testator's  death,  but  his  wife 
was  then  enceinte  with  a  son,  who  was  afterwards  -born,  and 
attained  twenty-four :  Sir  W.  Grant,  M.  R.,  observed,  that  "  it 
is  settled  that  Rewords  'heir,'  or  'heir  male  of  the  body,'  in  the 
singular  number,  are  words  of  limitation,  not  of  purchase,  unless 
words  of  limitation  are  superadded,  or  there  is  some- 
thing io  the  context  to  show  that  the  testator  did  'not  [  260  ] 
mean  to  use  the  words  in  their  technical  sense.  But 
there  is  nothing  in  the  contest  of  this  will  from  which  that  can 
be  collected  ;  there  is  an  absence  of  every  circumstance  that  has 
commonly  been  relied  on  as  showing  sacb  an  intention.  The 
word  is  '  heir,'  not  '  issue.'     There  is  no  expretg  estate  for  Hfe, 

(a)  Pra.  Cb.  411 ;  8.  C.  1  F.  W.  390.  (6)  3  Vw.  &  Bu.  367. 
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given  to  the  ancestor ;  no  daase  that  the  estate  shall  be  without 
impeachment  of  waste ;  fw  Hmitc^on  to  truttees  to  preserve  con- 
tingent remaindtrt ;  no  direction  so  to  frame  the  limitation  that 
the  firat  taker  shall  not  have  the  power  of  barring  the  entaiL 
Every  thing  is  wanting  that  has  farnished  matter  for  argnment 
in  other  cases ;  the  wokIs  are  therefore  to  be  .taken  in  theur  legal 
acceptation,  and  the  bob  of  J.  is  entitled  to  have  the  conveyance 
made  to  him  in  tail  male. 

80,  in  the  subsequent  case  &  MBrshall  v.  Bousfield,  (a)  where 
a  testator  devised  to  a  wife  and  \iei  heizs,  upon  ixost,  that  she 
should  enjoy  the  estates'  daring  her  life,  and,  after  her  decease, 
that  the  same  should  be  settled  by  able  counsel,  and  go  to  and 
amongst  his  grandchildren  of  the  male  kind,  and  their  issue  in 
tail  male,  and  for  want  of  such  issue,  npos  his  female  grand- 
children who  should  be  living  at  his  decease ;  but  the  testator 
declared  that  the  shares  and  proportions  of  the  male  and  female 
grandchildren,  and  their  respective  issues,  shonld  be  in  snch  pro- 
portions as  bis  wife  should  by  deed  or  will  appoint;  and,  for 
want  of  such  appointment,  to  the  testator's  own  right  heirs  for^ 
ever.  The  wife  appointed  in  favor  of  the  testator's  grandsoD 
W.,  and  the  heirs  male  of  his  body.  It  was  objected  that  this 
was  an  executory  trust,  under  which  W.  would  be  made  tenant 
for  life,  with  remainder  to  his  isene  in  strict  settlement ;  but  Sir 
T,  Plmoer,  V.  C,  held,  ttiat  the  words  "  in  tail  male  "  applied 
to  the  grandchildren,  and  that  no  language  was  used 
{  261  ]  which  had  been  held  in  other  cases  to  'give  only  an 
estate  for  life.  He  observed,  that  unless  the  giand^ 
children  took  an  estate  tail,  the  limitation,  so  far  as  regarded  a 
grandson  who  was  born  after  the  testator's  death,  would  be 
void,  as  being  too  remote,  (b) 

The  latter  circumstanoe  constitutes  a  peculiarity  in  thia  case, 
which  otherwise  afforded  strong  arguments  in  favor  of  a  staict 
settlement.  The  estate  was  to  be  settled  by  able  counsel,  (c) 
and  the  word  was  issue,  not  heirs  of  the  body,  {d)  Confidence 
in  the  caae,  too,  is  weakened  by  the  factjthat  another  determin- 
ation of  the  same  Judge  on  a  question  of  this  nature  has  been 
impeached,  (e) 

The  reader  should  suspend  any  contduaion  he  may  be  dis- 
posed to  draw  from  the  two  preceding  cases  of  Blackburn  ». 
etables,  and  Marshall  r.  Bousfield,  aatil  he  has  carefully  weighed 
them  with  Lord  Eldon's  dedsioa  in  the  subsequent  case  of  Jer- 

(a)aM>dd,  166. 

JA)  But  there  wu  ground  to  raotend  that,  u  the  liniutloa  to  the  female  eraud- 
cbildran  wiLs  confined  to  tliose  living  at  his  death,  the  Mmo  coHBtmciion  migbt  b« 
gliren  to  the  gift  to  the  no^  grandchildren. 

(cl  See  Whiter.  Carter,  (ad  ed.l36Bj  8,  C.  Amb.670:  BaiUrd  d.  Probr.S  Cox,6. 

{d)  See  judgment  in  Meure  n.  Meure,  S  Atk.  965.  And  Blackbom  o.  St^es,  3  Ve«. 
&  Bea.  367,  ante,  p.  3S9. 

(e)  See  JerrolM  v.  Duke  of  Nortbatnberlasd,  1  Jac.  &  Walk.  S59. 
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voiee  v.  Dnke  of  Northnmberlaod,  (a)  where  the  words  were, 
**  To  mj  son  K.  I  leave  all  my  estates  at "  B.,  &c,  "  to  be  entailed 
t^on  his  male  heirs ;  and,  failing  such,  to  pass  to  his  next 
Inother,  and  so  on  from  brother  to  brother,  allowing  £2500 
each  to  be  raised  upon  the  estates  for  female  children.  The 
above-named  estates  are  to  be  liable  to  all  my  debts  at  my  de- 
cease, and  to  the  fortunes  left  to  iny  younger  children,  unless 
otherwise  discharged.  I  direct  my  estate  at  M.  to  be  sold,  in 
order  to  raise  money  for  the  above-named  legacies,  and  what  fells 
short  to  he  raised  or  charged  on  the  other  property  at"  B., 
&c  The  legal  estate  was  not  in  the  testator.  *  In  a  [  263  ] 
snit  for  decJaring  the  right  of  all  parties,  Sir  T.  Flumer, 
V.  C,  decreed  that  B.  was  entitled  to  an  estate  tail.  The  es- 
tate was  afterwards  settled  on  the  marriage  of  R.,  and  was  pur- 
chased by  the  Duke  of  Northambetland,  under  a  power  of  sale 
in  the  settlement ;  but  his  Grace  objecting  to  the  title,  a  bill 
was  filed  to  enforce  specific  performance.  It  was  contended 
tor  bim  that  the  trust  was  merely  directory,  and  that  the  Court, 
in  executing  it,  would  mould  the  limitations  in  the  nature  of  a 
strict  settlement ;  and  Lord  Eldon  thought  the  contrary  eo  doubts 
fol,  that  he  could  not  compel  a  purchaser  to  take  the  title.  His 
Lordship,-  indeed,  expressed  a  etoocg  opinion  that  the  trust  was 
directory ;  and  his  observations  leave  us  not  much  room  to  doubt 
that,  if  called  upon  to  execute  it,  he  would  have  decreed  a  strict 
settlement,  and  not  have  given  B.  an  estate  tail. 

Lord  Eldon  in  this  case  intimated  that  he  did  not  think  that 
the  drcamstance  of  the  power  being  given  to  the  devisee  to 
charge  a  sum  of  money  on  the  estate  was  a  conclusive  argu- 
ment that  he  was  to  be  only  tenant  for  life,  since,  in  many 
cases,  powers  are  usefully  given  to  a  tenant  in  tail,  enabling 
him  to  do  certain  acts  more  oonvenieotly  than  by  destroying 
the  entail. 

Most  of  the  cases  of  this  kind  have  arisen  on  marriage  arti- 
cles (6)  to  which  the  same  principles  are  applicable  as  to  exec- 
utory trusts  by  will,  with  this  difference,  that,  as  it  is  in  every 
case  the  object  of  maniage  articles  to  provide  for  the  issue  of 
the  marriage,  the  nature  of  the  instrument  affords  a  presump- 
tion of  intention  in  favor  of  the  issue,  which  does  not  belong  to 
wills ;  and  Lord  Kldon,  in  the  last  case,  (c)  intimated 
'that  the  observations  imputed  to  him  in  Countess  of  [  263  ] 
Lincoln  v.  Duke  of  Newcastle,  (d)  were  to  be  received 
with  this  qualification,  (e) 

The  preceding  cases  do  not'  clearly  demonstrate  the  precise 
grounds  on  which  courts  of  equity  ■mil  execute  a  trust  of  the 
nature  of  those  under  consideration,  by  the  insertion  of  limita- 

(o)  1  Jm.  &  Wslk.  5BB.  (c)  I  Jm.  &  Wilk.  S71,  97*. 

(A)  See  Fee.  C.  K.  90 ;  I  Preat.  Bit.  354.  (tf)  13  Ve».  327,  S30. 

(e)  8«e  Bochford  v.  IfitiDiurioe,  1  Conn.  &  Law*,  IBS. 
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tions  in  strict  Bettlemeot.  It  has  sometimeg  been  thought  that 
the  principle  extends  to  every  case  in  which  the  testator  has  left 
any  thing  to  be  done  ;  and  that  the  Court  only  requires  it  to  be 
shown  that  the  trast  is  execntory,  in  order  to  mould  the  limita- 
tions  in  this  manner.  Some  of  Lord  Eldon's  obserrations  in 
Jervoise  v.  Dnke  of  Northumberland  have  been  eapposed  to  go 
to  this  length ;  (a)  and  perhaps  it  is  difficult  to  place  tite  doc- 
trine, consistenUy  with  the  liberty  which  has  been  taken  with 
the  testator's  expree&ione,  upon  a  narrower  basis-;  (b)  but  in  the 
actual  state  of  the  dedsions,  it  is  too  much  to  hazard  a  general 
position  of  this  nature.  No  case  has  yet  determined  that  a 
trust  in  a  wilt,  to  settle  lands  simply  on  A  and  the  beirs  of  bis 
body,  authorizes  the  Cooit  to  limit  estates  in  strict  settlement 
The  case  of  Leonard  v.  Earl  of  Sussex,  it  ia  trne,  had  only  the 
additional  circumstance  of  a  direction  that  it  should  not  be  in 
the  power  of  A  to  dock  the  entail,  with  respect  to  which  the 
writer  fully  concurs  in  the  observation  of  a  learned  friend,  (c) 
"  that  this  rather  weakened  than  strengthened  the  presumption, 
that  the  testator  intended  A  to  be  merely  tenant  fw 
[  364  ]     life ; "  *  the  direction  seeming  rather  to  import  that  A  ' 

was  to  take  an  estate  tail,  without  the  power  of  dott- 
ing it.  The  case,  however,  was  decided,  and  nas  been  since 
generally  referred  to,  as  standing  upon  this  groond ;  and  it  is  to 
be  observed  also,  that  the  case  (d)  of  Seale  v.  Seale  is  a  direct 
authority  against  applying  the  doctrine  to  the  simple '  case  sag- 
gested. 

Indeed,  some  Judges  have  denied  its  application  even  to  the 
case  of  a  direction  to  settle  lands  upon  A  for  life,  and,  after  his 
death,  to  the  heirs  of  his  body  Such  was  the  opinion  expressed 
by  Sir  J.  Jekyll,  in  Meure  u.  Meore,  (e)  and  Sir  W.  Grant,  in 
Blackburn  v.  Stables,  though  the  former  decided  that  a  different 
construction  was  to  be  given  to  the  word  "isBue,"  and  the  latter, 
we  have  seen,  was  disposed  to  yield  to  a  declaration  that  the 
estate  should  be  mtkoui  impeackment  of  waste,  or  that  there 
should  be  a  limitation  to  trustees  to  preserve  coniingerU  remain' 
ders.  This  distinction  is  certainly  very  refined.  How  can  a 
testator  intimate  that  he  intends  the  object  of  the  trust  to  be 
tenant  for  life  more  strongly  than  by  expressly  so  limiting  the 
estate  ?     If  the  rule  in  Shelley's  case  be  objected  as  destroying 

la)  See  Eijres'i  Inq.  SSS,  D. 

(b)  If  the  coQru  are  bound  K 
an  eitate  for  lift,  nould  it  not  leem  rbat  bj  paritj  of  reason  tber  ai 
here  to  the  teitnCor's  langBoge,  uCra  thii  object,  provided  the  will  ca 


(c)  H»ei'a  Inq.  362,  n. 

idi  I  P.  W.  isa,  ante,  SS3.    See  abo  Smeupple  v.  Blndon,  3  Tem.  636. 

\t)  %  Atk.  S6S,  ante,  £67. 
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that  infeience  of  intention,  the  answer  is,  that  neither  of  the 
other  circnmstances,  to  which  this  potency  of  operation  is  ad- 
mitted to  belong,  prevents  the  application  of  that  mle.  In  this 
respect  they  ore  aU  equally  inoperative,  though  they  all  indicate 
an  intention  to  confer  an  estate  for  life  only.  Even,  therefore, 
if  we  hesitate  to  sabscribe  to  the  more  general  (though  perhaps 
the  more  reasonable  doctrine,)  that  a  direction  to  settle  author- 
izes the  Conrt  to  adopt  its  own  mode  of  settlement,  without 
regard  to  the  particular  force  of  the  terms  used  by  the 
teatAtor,andTeqmresdisiinctindieationofintertlion'tha.t  [  265  ] 
lhe4estatoT  did  not  mean  that  the  legal  effect  of  those 
terms  should  be  followed,  yet  even  upon  this  principle  the  case 
midear  consideration  would  warrant  the  Ooiirt  in  moulding  the 
Umitatioos. 

In  fact,  the  case  of  Bastard  v.  Proby  (a)  is  a  direct  authority 
in  favor  of -Uie  afiGrmative.  A  testator  devised  lands  to  trustees, 
in  Imst  to  lay  out  the  rents  for  the  benefit  of  his  daughter  J., 
mitil  twenty-one  or  marriage;  and,  on  her  attaining  that  age, 
directed  that  the  trustees  should,  as  counsel  should  advise,  con- 
vey,  settle,  and  assure  the  lands  unto  or  to  the  use  of,  or  in  trust 
of,  the  said  J.  for  her  life,  and,  after  her  death,  then  on  the  heirs 
of  her  body  lawfully  issuing ;  and  Sir  Uoyd  Kenyon,  M.  B,, 
directed  that  conveyances  should  be  executed  limiting  uses  in 
strict  settlement 

Where  the  testator,  instead  of  employing  technical  terms,  as 
in  the  cases  just  noticed,  expresses  himself  in  very  brief,  infor- 
mal language,  by  directing  an  eniait  to  be  made,  as  in  Blackbnm 
V.  Stables,  and  Jervoise  v.  Ihike  of  Northumberland,  it  is  useless 
to  look  for  a  specification  of  particulars,  as  that  the  devisee  shall 
be  tenant  for  life.  Sec. ;  the  general  indefinite  nature  of  the  tes- 
tator's language  forbids  it;  he  may  be  supposed  to  have  in- 
tended to  exclude  a  strict  interpretation  by  the  aee  of  terms  the 
farthest  removed  from  technicality,  and  which,  in  their  popular 
sense,  certainly  mean  something  very  different  from  placing  the 
estate  in  the  power  of  the  first  taker.  No  conveyancer  receiving 
instructions  for  a  settlement  in  these  terms  would  hesitate  to 
insert  limitations  in  sbrict  settlement ;  and  the  principle  upon 
which  Conrta  of  Equity  proceed  in  the  execution  of  directory 
busts  is  not  very  widely  different.  Considering  Lord 
Eldon's  'determination,  in  Jervoise  v.  Duke  of  North-  (  266  ] 
umberland,  and  more  especially  the  doctrines  ad- 
vanced by  him  in  his  elaborated  judgment  in  that  case,  it  seems 
unsafe  to  rely  on  Blackburn  v.  Stables,  to  which  it  is  extraordi- 
nary that  his  Lordship,  in  his  comment  upon  the  cases,  makes 
no  allusion.  (6) 

(a)  9  Cox,  s. 

(A)  Se«  Tanher,  u  to  ezecntoiy  tmats,  7ea.  C.  H.  113;  Freit.  Eat.  387;  1  Sand. 
D«es,  8)0i  I  Foabl.  Eq.  407,  d.  ;  Hajei')  InqV  264,  where  aee  aCricEarea  apon  the 
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It  is  clear,  that  where  a  testator  deviaeB  real  estate  to  trostees 
upon  trust,  and  then  directs  that,  in  certain  events,  they  shall 
convey  the  estate  in  a  preacribeil  manner,  the  fact  that  the  will 
contains  such  a  direction  does  not  constitute  a  ground  for  re- 
garding the  whole  series  of  trusts  as  executory,  and  for  applying 
to  the  former  that  liberality  of  construction  which  is  peculiar  to 
trusts  of  this  nature,  (a) 

IIL  It  may  be  useful,  as  supplementary  to  the  preceding  dis- 
cnsaion  of  the  rule  in  Shelley's  case,  to  state,  for  the  use  of  the 
student,  the  practical  bearings  of  the  alternative  whetber*the 
heir  takes  by  descent  or  by  purchase;  which  will  be  best  shown 
by  suggesting  a  case  of  each  kind.  Suppose,  then,  a  devise  to 
A  for  life,  remainder  to  the  heirs  of  his  body ;  and  suppose  an- 
other devise  to  the  use  of  trustees  for  the  l\fe  of  B,  in  trust  foe 
B,  remainder  to  the  use  of  the  heirs  of  his  body.  In  the  former 
case,  the  ancestor  being  tenant  in  tail,  the  heirs  of  hia 
(  267  1  body  can  "  claim  only  derivatively  through  him  by 
descent  per  formam  doni,  and,  therefore,  if  A  die  in 
the  lifetime  of  the  teskttor,  the  heir  (unless  the  will  were  mEide 
or  republished  subsequently  to  1837)  takes  nothing,  the  devise 
to  his  ancestor  having  lapsed,  (b) 

On  the  other  hand,  in  the  latter  supposed  case,  if  B  should 
die  in  the  testator's  lifetime,  it  would  not  affect  his  heir,  who 
claims,  not  derivatively  through  his  ancestor,  but  originally  in 
his  own  right  by  purchase ;  and  who  would,  therefore,  be  en- 
titled under  the  devise,  notwithstanding  his  ancestor's  death  in 
the  lifetime  of  the  testator.  The  estate  tail  would  go  by  a  sort 
of  quasi  descent  (c)  through  alt  the  heirs  of  the  body  of  the 
ancestor,  first  exhausting  the  inheritable  issue  of  the  first  taker> 
(and  which  issue  would  claim  by  descent,)  and  then  devolving 
upon  the  collateral  lines ;  the  head  of  each  stock  or  line  of  issue 
cbiming  as  heir  of  the  body  of  the  ancestor  by  purchase,  but 
taking  in  the  same  manner  as  such  heir  would  have  done  under 
an  estate  tail  vested  in  the  ancestor. 

Another  diiference  to  be  observed  is,  that  where  the  heir  takes 
by  descentf  the  property,  if  in  possession,  devolves  upon  him, 
subject  to  the  dower  of  the  widow  of  his  ancestor,  if  he  were 
married  at  his  death,  (provided,  in  regard  to  the  dower  of  a 

□bserrations  of  ths  other  writen  nfeired  to.  Lord  Eldon,  in  Jerroise  v.  Duke  of 
North amberUnd,  iotim&ted  hii  assent  to  tbe  concluaiona  of  Hr.  Fearae  on  (he  subject 
of  execntoij  ImBis,  which  is  ooe  of  the  maaj  tribatea  of  t«apect  paid  to  the  Ubon  of 
this  very  emineol  writer,  hy  those  whose  profonnd  kaoirleat(e  of  the  !«w»  of  i«iil 
property  enabled  them  to  appreciate  those  fabora, 

[b)  Frsoks  V.  Price,  3  Bear.  183. 

\b)  Brett  e.  Kigdon,  Flow.  340 ;  Hartop's  case,  Cro.  El.  343 ;  Htitton  f .  SimpBon, 
S  Vem.  TS3;  Hodsson  c.  Ambrose,  DongE.  337  i  3  B.  F.  C.  (Toml.  ed.)  416{  Wyim 
B.  Vfjaa,  Id.  95 ;  Wnmer  e.  Wuv>,  Id.  435.  The  abstract  preCned  to  the  last  cue 
is  aingalarlj  inaccurate. 

(c)  UaDdcTiUe's  case,  Co.  Lin.  36  b.    See  Fea.  C.  R.  SO. 
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widow,  whose  maniage  was  prior  to  or  on  the  first  of  January, 

1834,  (a)  his  estate  were  legiU,  and  not  equitable  only,)  or  sab- 

ject  to  curtesy,  if  the  ancestoT  were  a  mafried  woman, 

who  left  a  husband  by  'whom  she  had  had  issue  boni     [  368  ] 

alive  capable  of  inheriting,  and  which  attaches  whether 

the  estate  be  legal  or  equitable.     On  the  other  hand,  where  the 

heir  takes  by  purchase,  of  coarse  none  of  these  rights,  which  are 

incident  to  estates  of  inheritance,  attach,  the  ancestor  being 

merely  tenant /or  life. 

And,  lastly,  if  the  heir  of  the  body  take  by  descent,  his  claim 
may  be  defeated  bv  the  alienation  of  his  ancestor  by  means  of 
a  conveyance  enrolled,  now  eabstituted  for  a  common  recovery, 
the  right  to  make  which  is,  we  have  seen,  an  inseparable  inci- 
dent to  an  estate  tail.  {b).  On  the  other  hand,  the  heir  claim- 
ing by  purchase  is  unaffected  by  the  acts  of  his  ancestor,  except 
so  ^  ae  those  acta  may  have  happened  to  destroy  the  contin- 
gent remainder  of  such  heir,  if  not  supported  (as  it  always  should 
be)  by  a  preceding  vested  estate  of  freehold.  The  conveyance, 
it  should  be  observed,  of  a  person  becoihing  tenant  in  tail  by 
force  of  the  rule  in  Shelley's  case,  under  a  limitation  to  the  heirs 
of  bis  body,  not  immediately  expectant  on  his  estate  for  life,  has 
no  elTect  upon  the  mesne  estates,  unless  they  happen  to  be  legal 
remainders,  contingent  and  unsupported.  -  Thus,  in  the  case  of 
a  limitation  to  A  for  life,  remainder  to  his  first  and  other  sons 
in  tail  male,  remainder  to  the  heirs  of  the  body  of  A,  with  re- 
mainders over;  A,  being  tenant  in  tail  by  the  operation  of  the 
rule,  may  make  a  disentailing  assurance ;  but  thongh  such  as- 
surance  will  bar  the  remainders  ulterior  to  the  limitation  to  th^ 
heirs  of  his  body,  it  will  not  afiect  the  intervening  estate  of  the 
first  and  other  sons,  unless  there  were  no  son  bom  at  the  time, 
and  no  estate  interposed  to  preserve  tiie  remainders  of  the  sons ; 
in  which  case,  such  remainders  being  contingent,  would  clearly 
be  destroyed. 

■  *  It  may  be  useful  to  illustrate  the  practical  conse-  [  369  ] 
quences  of  a  limitation  of  another  description.  Sup- 
pose a  devise  to  A  and  B  jointly  for  their  lives,  remainder  to  the 
heirs  of  their  bodies;  if  they  were  not  husband  and  wife,  (or,  it 
would  seem,  persons  who  may  lawfully  marry,)  they  womd  be 
joint  tenants  for  life,  with  several  inheritances  in  tail.  An  enrolled 
conveyance  by  either  would  acquire  the  fee  simple  in  an  undi-  ~ 
vided  moiety,  and  they  would  thenceforward  be  tenants  in  com- 
mon :  by  parity  of  reason,  a  similar  conveyance  by  both  would 
comprise  the  entirety.  If  the  limitation  were  to  them  succes- 
givelff  for  life,  A  would  be  tenant  for  life  of  the  entirety,  with  the 
inheritance  in  tail  in  one  moiety,  sabject,  as  to  the  latter,  to  B's 
estate  for  life,  and  B  woold  be  tenant  for  life  in  remainder  of 

* 
(a)  Stftt.  S  &  4  Will.  IT.  e.  109.  {h)  Ante,  toI.  1,  p.  813. 
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one  moiety,  and  tenant  in  tail  in  remainder  of  the  oth»  moiety. 
A  being  tenant  in  tail  in  posaesaion,  might  make  a  disentailing 
asanrance,  which  would  give  him  the  fee  simple  in  a  moiety  of 
the  inheritance,  bat  would  not,  as  before  shown,  affect  B'a  estate 
for  life  in  remainder  in  that  moie^.  B,  on  the  other  hand,  hav- 
ing no  immediate  estate  of  freehoM,  coold  not,  during  the  life  of 
A,  and  without  his  concurrence,  acquire,  by  means  of  an  en- 
rolled conveyance,  a  larger  estate  than  a  base  fee  determinable 
on  the  failure  of  issue  inheritable  under  the  entail.  A  and  B 
might  conjointly  convey  the  absolute  fee  simple  in  the  entirety. 
If,  under  a  devise  to  A  and  B  jointly  for  theii  lives,  with  re- 
mainder to  the  heirs  of  their  bodies,  A  and  B  were  persona  who 
might  lawfully  marry,  they  would  be  joint  tenante  in  tail ;  if 
they  were  actually  husbana  and  wife,  they  would  be  tenants  in 
tail  by  entireties.  In  the  former  case,  each  might  acquire  the 
fee  simple  in  his  or  her  own  moiety,  by  making  a  disentailing 
assurance  thereof;  but,  in  the  latter  case,  the  concurrence  of 

both  would  be  esaential,  on  the  ground  of  the  unity  of 
[  270  J      person  *  of  husband  and  wife,  and  the  deed  of  course 

must  be  acknowledged  by  the  wife.  In  each  of  the 
suggested  cases,  if  the  estate  remained  unchanged  at  the  de- 
cease of  either  of  the  two  tenante  in  tail,  it  would  devolve  to 
the  survivor,  according  to  the  well-known  role  applicable  as  well 
to  joint  tenancies  aa  tenancies  by  entiretaes. 
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Lord  Eldoa's  obserraliona,  [p.  381.] 

Jesson  II.  Wright,  [p.  282.) 

Lord  RedesdarG,-[p.  S83.| 

Jesson  II.  WriKht,  [p.  2M.] 

Lord  Redesdale's  statement  of  the  principle  of  the  decision,  fp.  384.] 

Jewon  D.  Wright,  [p.  285.] 

Effect  of  limitation  to  preserre  contingent  lemaiaden,  fp.  aS9.] 

"Aa  well  female  as  male  take  as  tenants  in  common,"  ix.  [p.  285.] 

"  Equally  to  be  divided  amongst  them  sbare  and  share  alike,"  [p.  389.] 

Obaervabons,  [p.  386.] 

Cases  in  which  expressions  were  held  10  control  "  kNra  of  the  body,"  [p.  386.] 

To  "  heirs  male  or  female  "  fotcTer,  [p.  386.] 

"  As  well  females  at  males,  and  to  their  heirs,"  [p.  386.] 

Bemark  on  Doe  t>.  Laming,  [p.  2S7.] 

Do«  V.  Laming,  *irtiially  oTemled  by  Doe  v,  Harvey,  Ip.  S88.] 

"  Without  any  reapect  to  seniority  of  age,"  ic.  [p.  3BS.] 

Obaervatiolia  ajran  Doe  v.  Ironmonger,  [p.  S89.t 

"  As  tenanta  m  common  with  devise  over  if  the  isine  died  nn^er  twen^-one," 
[p.  390.] 
,  Lord  Elleoborongh's  jndgment  in  Doe  r.  Ool^p.  290.1 

Antfaoiity  of  Doe  v.  Goff  denied  in  Jeston  v.  Wnght,  [p.  391.] 

Ohserrations,  [p.  393.] 

"As  teoantt  fa  common,  with  devise  over  if  the  ieane  died   under  twenty-one," 
[p,  293.] 

"Hart  of  lit  baA/,"  [p.  393.] 

Tre«tment  of  Cratnp  o.  Norwood,  in  Moitey  v.  Lees,  [p.  393,  note.] 

Bemark  on  Cmmp  e.  Norwood,  [p.  294.) 

Derise  over  in  defanlt  of  issue  !» tie  tittaUr  foUowing  a  devite  to  his  wife  in  tail, 
[p.  394.] 
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Dterrnled  by  Jcs»on  ii,  Wright,  [p.  895,]      M 
Limitation  to  heirs  of  tit  bodg,  wiili  power  of  appoinlmeiil  of  children,  Sx.  [p.  297.) 
Examinntion  of  circumatancet  in  whii^b  Wilcox  v,  Bellaera  differs  from  Ji^»oti  v. 

Wright,  [p.  238.) 
<■  Shara  and  share  alike,"  their  huirs  and  assigns  forerer,  [p.  299.] 
Remarks  on  Right  v.  Creber,  [p.  399] 

"  If  more  diildren  than  one,  equally  to  be  divided  among  them,"  (p.  3W.j 
Effect  of  clear  words  of  explanation  annexed  to  heirs  of  the  body.  [p.  800.] 
Heirs  malt  a/  tht  bodij  explained  to  mean  mma,  [p.  301.] 
Remark  on  preceding  cases,  [p.  302,] 
Heiri  male  of  the  body  "seTo^lj,  reipectivety,  and  in  remainder,  the  one  sAer  ibe 

other,"  (p.  302.[ 
"  Sach  sons    construed  sach  fieirs  malt,  upon  the  eflcct  of  the  whole  will,  [p.  303.] 
Remarks  upon  Poole  v.  Poole,  [p.  304,] 
To  W.  and  to  his  hein  male,  the  elder  son  larriTing,  and  the  hrin  male  of  bin  body 

aliTBys  to  be  preferred,  &c.  [p.  304.] 
Declaration  that  devise  to  heirs  of  the  body  was  intended  to  be  in  strict  i^i^emoif. 

[p.  306.] 

I.  It  has  been  already  Bhown,  that  a  devise  to  A  and  to  the 
heirs  of  bis  body,  (a)  or  to  A/or  life,  and,  after  his  death,  to  the 
heira  of  his  body,  (a)  vests  in  A  an  estate  taiL  On  a  devise 
couched  in  these  simple  terms,  indeed,  no  question  can  arise ;  for 
wherever  the  contrary  hypothesis  has  been  contended  for,  the 
argument  for  changing  the  constmction  of  the  words  has  been 
founded  on  some  expressions  in  the  context ;  as  where  words  of 
limitation  are  superadded  to  the  devise  to  the  heira  of  the  body ; 
the  effect  of  which  has  been  often  agitated,  and  will  here  prop* 
eriy  form  the  first  point  for  inquiry. 

Where  the  superadded  words  amount  to  a  mere  repetition  of 
Me  preceding  tvords  of  limitaiion,  they  are  of  course  inoperative 
to  vary  the  construction.  Espressio  eomm  qnte  tacite  insnnt 
nihil  operatur. 

Thus,  in  Burnett  v.  Coby,  (c)  where  a  testator  de- 
[  273  ]      vised  *  lands  to  A  for  life,  and,  after  his  decease,  to  the 
heirs  male  of  the  body  of  A,  and  the  heirs  male  of  such 
issue  male,  it  was  held,  that  A  had  an  estate  tail. 

It  is  also  well  established  that  a  Limitation  to  the  ketrs  general 
of  the  heirs  of  the  body,  is  equally  ineffectoal  to  torn  the  latter 
into  words  of  purchase.' 

Thus,  in  the  case  of  Goodiight  d.  Lisle  v.  Pollyn,  (d)  where  a 

(a)  Ante,  p.  333. 

(b)  Ante,  p.  341. 

(c)  1  Barn.  B.  R.  367.  Se«  also  Shelley's  case,  1  Rep.  93;  Legatt  v.  Se'vall,  S 
Ven.  SSI  i  S.  C.  1  Eq.  Ca.  394,  pi.  7 ;  1  P.  W.  87.  See  3  Ves.  Sen.  SS7,  where  Ae 
trust  was  ctccutori/,  and  wonld,  it  la  cleiir,  aecording  to  the  doctrine  now  ettablished, 
be  executed  by  a  strict  settlement.    See  ante,  p.  aS2.  * 

(d)  Lord  Baym.  1437  ;  S.  G.  2  Stra.  729. 

<  A  teetator  deriied  one  half  of  certain  real  estate  Co  his  "  son  John  and  the  heira 
lawfully  begotten  of  his  bodr,  and  their  heirs  and  assigns ; "  and  It  was  held,  that  the 
first  words  gave  an  estate  tidl  to  John,  and  that  the  words  "  their  heirs  and  aso^ns  " 
did  not  enlu^  the  devise  to  a  fee  simple,  either  lo  him  or  the  heiti  of  ha  body.  Box- 
ton  V.  Uzbridge,  10  Uetcal^  87 ;  Wight  v.  Thayer,  1  Qrav,  S84,  287.  See  Coibin  v. 
Healej,  20  Pick.  S14. 
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testator  devised  landa  to  N.  for  life,  and,  aftar  his  decease,  thea 
he  devised  the  same  unto  the  heirs  male  of  the  body  of  N.,  law- 
fully to  be  begotten,  and  Ms  heirs  forever ;  but  if  N.  should  hap- 
pen to  die  without  each  heir  male,  then  over ;  the  Court  was  of 
opiuioD,  that  the  devise  vested  an  estate  tail  in  N.  A  similar 
decision  was  made  by  the  Privy  Council  on  a  similar  devise,  (a) 

So,  in  Wright  e. -Pearson,  (i)  where  the  devise  was  to  R.  and 
his  assigns  for  his  life,  remainder  to  trustees  to  support  contin- 
gent remainders,  remainder  to  the  ase  of  the  heirs  male  of  the 
body  of  IL,  lawfully  to  be  begotten,  and  their  heirs ;  provided 
that  in  case  R.  should  die  without  leaving  any  is^ue  male  of  hia 
body  living  at  his  death,  then  the  testator  subjected  the  premises 
to  certain  charges,  and,  in  default  of  such  issue  male  of  R.,  he 
devised  the  premises  to  certain  grandchildren,  or  such  of  them 
as  should  be  Uving  at  the  time  of  the  failure  of  issue  of  B.; 
Lord  Keeper  Henley  held  it  to  be  an  estate  tail  in  K. 

Again,  in  Denn  d.  Qeering  v.  Shenton,  (c)  where  the  testator 
devised  lands  to  S.  to  hold  to  him  and  the  heirs  of  his 
body  *  lawfully  to  be  begotten,  and  their  heirt  forever,  [273  ] 
chargeable  with  an  annuity  to  M.  for  life ;  but  in  case 
8.  should  die  without  leaving  issue  of  his  body,  then  the  testa- 
tor devised  the  lands  to  W.  and  his  heirs,  chargeable  as  afore- 
said, and  also  subject  to  the  payment  of  £100  to  A.  within  one 
year  after  W.  or  his  heirs  should  become  possessed  of  the  prem- 
ises. It  was  contended,  on  the  authority  of  Doe  v.  Laming  (d) 
that  the  words  heirs  of  the  body  might  t>e  words  of  purchase, 
with  these  superadded  words  of  limitation,  and  that  this  con- 
struction was  much  strengthened  by  the  circumstance  ofthe 
legacy  of  XlOO,  which  must  have  referred  to  a  dying  without 
issue  at  the  death,  and  not  to  an  indefinite  failure  of  issue, 
which  might  happen  a  hundred  years  thence.  But  Lord  Mans- 
field, and  the  rest  of  the  Court  o&  King's  Bench,  held  it  to  be  a 
clear  estate  tail  in  9. 

Even  if  the  devise  over  had  been  made  in  express  termn  to 
depend  on  the  prior  devisee  leaving  no  issue  at  vie  time  of  his 
death,  this  would  not,  according  to  the  case  of  Wright  r.  Pear- 
son, (e)  have  prevented  the  prior  devisee  taking  an  estate  tail. 

So,  in  Measure  v.  Gee,  (/)  where  the  devise  was  to  J.  for  bis 
life,  remainder  to  trustees  to  preserve  contingent  remainders,  and, 


*  U  verj  folly  com- 
mented OD.     See  also  AIpaM  v.  Walkins,  B  Darn.  &  E.  616. 

(c)  Cowp.  410.    Sea  also  Alpu)  v.  Waihiiu,  B  Dam.  &  E.  916. 

Id)  3  Bbit.  1100,  u  lo  whicb  aee  poit,  SST. 

\t)  Ante,  p.  373. 

(/)  5  Bun.  &  Aid.  910.  See  alto  King  v.  Barchell,  1  Ed.  4^4 ;  Dean  v.  Pockey, 
5  Darn.  &  E.  299;  Frank  v.  Slorb,3  East,  MS,  where  ibe  word  wa«uiu<,u  to  which 
uapost. 
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after  the  decease  of  J.,  the  testator  devised  the  premiaes  to  the 
heir  a  of  the  body  of  J.  lawfully  to  be  begotten,  his,  her,  and  their 
heirs  and  assigns  forever ;  but  in  case  there  should  be  a  failote 
of  issue  of  J.  lawfully  to  be  begotten,  then  over.  It  was  con- 
tended, that  the  early  cases  on  this  subject  had  been 
[  274  ]  shaken  by  'modern  decisions ;  bnt  tiie  Court  of  tune's 
Bench  considered  them  to  be  irrelevant,  (a)  and  held, 
that  the  devise  vested  an  estate  tail  in  J.  This  case,  ae  well  as 
Wright  V.  Pearson,  shows  that  the  interposition  of  tmstees  to 
preserve  contingent  remainders  is  inoperative  to  invest  super- 
added words  of  limitation  with  any  controlling  efficacy. 

The  next  case  in  order  is  Eincn  v.  Ward,  (b)  where  a  testa- 
tor devised  freehold  and  leasehold  lands  to  trustees,  in  trust  to 
permit  his  son  T.  to  receive  the  rents  for  his  life,  and,  after  hia 
decease,  the  testator  devised  the  same  to  the  heirs  of  the  body  of 
his  said  son  lawfully  begotten,  their  heirs,  executors,  administra- 
tors and  assigns  forever;  but  in  'case  he  should  die  without 
issue,  then  over.  It  was  assumed,  in  the  discussion  of  another 
question,  that  the  devise  of  the  freehold  lands  vested  in  T.  an 
estate  taiL 

And  it  is  clear,  that  the  circumstance  of  the  heirs  of  the  body 
being  directed  to  assume  the  testator's  name,  does  not  consti- 
tute a  ground  for  varying  the  constmction,  although  the  effect 
is,  by  enabling  the  ancestor  to  acquire  the  fee  simple,  to  place 
within  his  power  the  means  of  rendering  the  injunction  nuga- 
tory ;  (c)  this  being,  in  fact,  merely  one  of  the  consequences 
wtuch  a  testator  does  not  usually  intend  or  foresee,  when  he 
employs  words  that,  in  legal  construction,  make  the 
[  275  ]  first  taker  tenant  *in  tail,  and  which  consequences, 
whether  apprehended  or  not,  do  not  authorize  the  tes- 
tator's judicial  expositor  to  divert  bis  bounty  into  another  chan- 
nel, by  giving  to  his  language  a  strained  construction,  which 
would  make  it  apply  to  a  different  class  of  objects. 

Thus,  in  the  case  of  Nash  v.  Nash,  (d)  where  a  testator  devised 
lands  to  trustees,  and  the  survivor  of  them,  and  the  heirs  of  snch 
survivor,  in  trast  for  F.  W.,  then  an  infant,  till  he  should  arrive' 
at  the  age  of  twenty-one  years,  upon  his  legally  taking  and 
using  the  testator's  surname  ;  and  then,  upon  his  attftinlng  such 

(a)  The  onlj  cage  dted  in  Heamre  v.  Gee,  vbidi  lOarded  >  shadow  of  opposition 
to  the  principle  of  the  cases  in  the  text,  was  Doe  d.  Goff,  11  East,  668,  which  had 
other  circumstances,  and  has  been,  as  we  shall  proaentl;  see,  itself  overruled  by  the 
hifthest  BDtboritj,  post,  p.  291. 

(b)  sSim.  &Sti<.  411. 

(c)  Sach  a  condition,  too,  if  impoHcd  on  a  person  takinfc  an  estate  tail  bj  purcbaie, 
would  (unless  made  a  condition  preeedent]  be  liable  to  be  defeated  b;  an  enrolled 
conveyance,  which,  like  a  common  recovery,  destrors  all  estates  limited  in  defea- 
sance of,  as  well  as  those  wbich  are  made  to  take  efiect  after  the  dBtemination  of  tbe 
csutetail. 

(if]  3  Barn.  &  Adol.  839. 
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age  and  takius  that  name,  habendnm  to  him  for  life ;  and  from 
md  afl&f  his  decease,  to  hold  to  the  trustees  and  the  survivor  of 
them,  and  the  heirs  of  such  survivor,  to  preserve  contingent  re- 
mainders, in  trust  for  the  heirs  male  of  F.  W.,  taking  the  testa- 
tor's name,  and  the  heirs  and  assigns  of  tvch  male  issue  forever ; 
bnt  in  de&ult  of  such  male  issue,  then  over.  It  was  held,  that 
tiie  trustees  did  not  take  the  legal  estate  in  the  lands  devised,  (a) 
but  that  F.  W.  had  a  legal  estate  tail  in  them  on  his  coming 
of  age,  and  adopting  the  testator's  surname. 

Down  to  the  very  latest  period,  then,  we  have  a  confirmation, 
if  confirmati&n  were  wanted,  of  the  inadequacy  of  words  of  lim- 
itation in  fee  annexed  to  heirs  of  the  body  to  control  their  opera- 
tion. The  only  remark  saggested  by  the  recent  decisions  is  an 
expression  of  sorprise  that  abjudication  should  be  deemed  neces- 
sary on  a  point  eo  clearly  settled  by  anterior  decisions ;  and  oar 
surprise  is  greatly  increased,  when,  in  such  a  state  of  the  author- 
ities, we  find  a  distinguished  Judge  attempting  to  found  a  dis- 
tinction between  the  two  casts,  on  the  mere  existence 
in  one,  'and  the  absence  in  the  other,  of  superadded  [  376  ] 
words  of  hmitation.  {b) 

Bnt  it  seems,  that  if  the  superadded  words  of  limitation  oper- 
ate to  change  the  course  of  descent^  they  ^ill  convert  the  words 
on  which  they  are  engrafted  into  words  of  purchase ;  as  in  the 
case  of  a  devise  to  a  man  for  life,  remainder  to  his  heirs  and  the 
heirs  female  of  their  bodies,  (c)  And  the  same  principle  of 
coarse  would  apply  where  a  limitation  to  the  heu-s  male  of 
the  body  is,  annexed  to  a  limitation  to  the  heirs  female, 
and  vice  versa;  but  the  books  contain  no  such  case,  and  the 
doctrine  rests  entirely  on  the  position  arguendo  of  Anderson,  in 
Shelley's  case,  which,  however,  has  been  since  much  cited  and 
recognized. 

An  eminent  writer  has  laid  it  down,  (d)  "  that  as  often  as  the 
superadded  words  are  included  in,  and  do  not  in  their  extent 
exceed  the  preceding  words ;  bat  the  words  heirs,  Sfc,  in  the 
several  parts  of  the  gift  are  in  terms,  or  at  least  in  construction, 
of  equal  extent,  the  latter  words  are  surplasage,  and  the  preced- 
ing words,  ae  connected  with  the  limitation  to  the  ancestor,  will 
be  taken  to  be  words  of  limitation." 

The  position,  that  the  preceding  words  are  words  of  limitation 
where  the  superadded  words  do  rtot  exceed  them,  seems  to  be  ' 
the  reverse  of  the  established  role ;  the  very  case  pnt  by  Ander- 
son, as  an  instance  of  their  being  watda  of  pnrcbase,  is  one  in 
which  the  superadded  words  na/rrowed  the  preceding  words; 
and,  on  the  other  hand,  we  have  seen  that,  in  all  the  cases  in 

(a)  On  thi*  lobject,  aee  uice,  p.  S9S. 

\b)  8e«  jadgnunt  in  Doe  d.  Boansll  v.  Harfej,  4  Bain,  ft  Cum*.  63S. 

JE)  Per  Andenon,  in  Sbellpy's  case,  1  Bep.  91. 
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which  the  superadded  words  have  been  held  to  be 
[  277  ]     inoperative,  they  'have  been  either  eqaal  to,  or  more 

extensive  than,  the  words  of  limitation  upon  which 
they  were  engrafted,  (a) 

IL  We  next  proceed  to  inquire  as  to  the  effect  of  coupling  a 
limitation  to  heirs  of  the  body  with  words'of  modification  im- 
porting that  they  are  to  take  concurrently  or  diatributively,  or  in 
some  other  manner  inconsietent  with  the  course  of  devolution 
under  an  estate  tail,  as  by  the  addition  of  the  Words  "  share  and 
share  alike,"  or  *'  as  tenants  in  common^'  or  "  whether  sons  or 
daughters"  or  "  toithoui  regard  to  seniority  of  age  or  priority  of 
birSi"  In  such  cases,  the  great  struggle  has  been  to  determine, 
whether  the  supereulded  words  are  to  be  treated  aa  explanatory 
of  the  testator's  intention  to  use  the  term  heirs  of  the  body  in 
some  other  sense,  and  as  descriptive  of  another  class  of  objects, 
or  are  to  be  rejected  as  repugnant  to  the  estate  which  those  words 
properly  and  technically  create.  If  will  be  seen,  by  an  examina- 
tion of  the  following  cases,  that,  after  much  conflicting  decision 
and  opinion,  the  latter  doctrine  has  prevailed,  and  it  seems  to 
stand  on  the  soundest  principles  of  construction.  Those  princi- 
pies  were  violated,  it  is.  conceived,  in  permitting  words  of  a  clear 
and  ascertained  signification  to  be  cut  down  by  expressions, 
from  which  an  intention  equally  definite  conld  not  be  collected. 
The  inconsistent  clause  shows  only  that  the  testator  intended 
the  heirs  of  the  body  to  take  in  a  manner,  in  which,  as  sncb, 
they  could  not  take ;  not  that  persons  other  than  heirs  were 
meant  to  be  the  objects.  To  make  expressions  of  this  nature 
the  ground  of  sncb  an  interpretation,  is  to  sacrifice  the  main 
scope  of  the  devise  to  its  details.  The  Courts  have, 
[  278  ]  therefore,  wisely  rejected  the  •  construction  which  reads 
heirs  of  the  body  with  such  a  context  as  meaning  chil- 
dren, and  thereby  restricfei  the  testator's  bounty  to  a  narrower 
range  of  objects ;  for,  it  will  be  observed,  that  ^although  chil- 
dren are  included  in  heirs  of  the  body,  yet  the  converse  of  the 
proposition  does  not  hold,  for  an  estate  tail  is  capable  of  trans- 
mission through  a  long  line  of  objects  whom  a  gift  to  the  chil- 
dren would  never  reach  (as  grandchildren  and  more  remote 
descendants)  ;  to  say  nothing  of  the  difference  in  the  order  of 
its  devolution. 

This  rule  of  construction  ia  supported  by  a  aeries  of  decuions, 
commencing  from  ui  early  period,  and  sufficiently  numerous 
and  authoritatiye  to  outweigh  any  opposing  decisions  and  dicta 
which  can  be  adduced. 

Thus  in  the  case  of  Doe  d.  Candler  v.  Smith,  {b)  where  a  tes- 

(a)  Sea  ante,  p.  372. 

(i|  7  Darn,  &  E.  S33.  It  shoald  be  stUed,  that  tho  reader  will  not  find  io  this 
and  some  of  the  other  caset  of  ths  same  dasa  anj  distinct  recognition  of  the  piinci- 
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tator  devised  his  freehold  lands  to  his  daoghter  A,  and  the  heirs 
of  her  body  lawfdUy  to  be  begotten,  forever,  as  tenants  in  com- 
mon and  not  as  joint  tenants ;  and  in  case  his  said  daughter 
should  happen  to  die  before  twenty-one,  or  without  having 
issue  on  her  body  lawfully  begotten,  then  over ;  Lord  Kenyon, 
and  the  other  Jadges  of  the  Court  of  King's  Bench,  held,  that 
the  daughter  took  an  estate  tail. 

So,  in  Pierson  v.  Vickers,  (o)  where  a  testator  devised  hie 
estates  at  B  unto  his  daughter  A,  and  to  the  heirs  of  her  body 
lawfnUy  to  be  begotten,  uihether  sons  or  dauglUers,  as 
tenants  in  eomjnon  *  and  not  as  joint  tenants ;  and  in  [  379  ] 
default  of  such  issue,  over ;  Lord  Ellenborough  and 
the  other  Judges  of  the  Court  of  King's  Bench  held,  on  the 
antfaority  of  the  last  case,  and  Doe  r.  Cooper,  (b)  that  the 
daughter  took  an  estate  tail. 

Again,  in  the  case  of  Bennet  v.  Earl  of  Tankerville,  (c)  where 
the  devise  was  to  the  use  of  A  and  his  assigns  for  his  life,  with- 
out impeachment  of  waste,  and  after  his  decease,  to  the  heirs  of 
his  body,  to  take  as  tenants  in  common,  and  not  as  joint  tenants  ; 
and  in  case  of  his  decease  withbut  issue  of  bis  body,  then  over ; 
Sir  W.  Orant,  M.  B.,  held,  that  the  devisee  took  an  estate  tail. 

80,  in  Doe  d.  Cole  v.  Goldsmith,  {d)  where  a  testator  devised 
his  lands  to  his  son  F.,  to  hold  to  him  and  his  assigns  for  his 
natural  life,  and  immediately  after  his  decease  the  testator  de- 
vised the  same  nnto  the  heirs  of  his  body  lawfully  to  be  begot- 
ten, in  eilch  parts,  shares,  a/nd  proportions,  manner  and  form,  as 
F.  should  by  will  or  deed  devise  or  appoint,  and,  in  default  of 
such  heirs  of  his  body  lawfully  to  be  begotten,  then  immediately 
after  his  decease  the  testator  devised  the  premises  over  to  an- 
other son,  J.,  in  fee.  It  was  held,  by  the  Court  of  Common 
Pleas,  that  F.  took  an  estate  tail.  Gibbs,  C.  J.,  observed  that  it 
was  the  testator's  evident  intent  that  the  estate  should  not  go 
over  to  J.  until  all  the  "  heirs  of  the  body  "  of  F.  were  extinct. 

In  this  and  several  of  the  preceding  cases,  much  stress  was 
laid  00  the  words  "in  default  of  issue,"  or  "  in  default  of  heirs 
of  the  body,"  occurring  in  the  devise  over,  or  rather  in  the  clause 
introducing  sach  devi^,  as  demonstrating  "  a  general 
intent"  that  the  estate  was  not  to  go  over  until  *a  [  380  ] 
general  failure  of  issue  of  the  first  taker ;  but  it  is  diffi- 

pie  atated  in  the  text  j  but  M  that  principle  is  Banetioned  b;  the  later  casu,  and 
affords  a  mora  intelligible  and  defliute  gaiii  (baa  tbe  doetriae  of  general  and  par- 
tienlar  iDltmtioit  on  which  aome  of  these  decisioni  proceed,  the  writer  ha*  felt 
himself  aatboHzed  to  rast  them  on  the  former  ground.  An  able  and  extended  ez- 
amlnadoD  of  most  of  the  cases  stated  in  this  chapter,  ma/  be  fonnd  in  Mr.  Hajet's 

(d)  5  ^t,  M8. 

m  1  Bast,  Sa7,  stated  post 

(e)  19  Ve».  ITa 

(d)  7TBunt.a00i  B.C.  3  Marsh,  S17. 
VOL.  n.  IB 
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cult  to  uDderstand  how  this  intention  ooold  be  rendered  more 
distinctly  and  aneqaiTocally  apparent  by  sach  referential  lan- 
guage than  by  an  expreat  devise  to  these  very  objects. 

We  now  proceed  to  the  important  case  of  Jessoo  v.  Wright,'  (a) 
which  waa  as  follows.  A  testator  devised  to  W,  certain  real 
estate  for  the  term  of  his  natural  life,  he  keeping  the  buildings 
in  teuantable  repair ;  and  after  W.'s  decease  devised  the  same 
to  the  heirs  of  the  body  of  W.  lawfully  ieaaing,  in  such  shares  and 
proportions  as  W.  by  deed  or  will  should  appoint,  and  for  want 
of  such  appointment  then  to  the  heirs  of  the  body  of  W.  law- 
fully issuing,  share  and  share  alike,  as  tenants  in  common,  and  if 
bat  one  child,  the  whole  to  such  only  child ;  and  for  want  of  such 
issue,  then  over.  It  was  held  by  the  Court  of  King's  Bench  that 
W.  took  an  estate  for  life  only,  with  remainder  to  his  children  ' 
for  life  as  tenants  in  common.  A  writ  of  error  was  brought  in 
the  House  of  Lords,  which  Conrt,  after  a  very  full  a^ument, 
reversed  the  decision.  Lord  Eldon  observed :  "  It  is  definitively 
settled,  as  a  rule  of  law,  that  where  there  is  a  particular  and  a 
general  or  paramount  intent,  the  latter  shall  prevail,  and  courts 
are  bound  to  give  effect  to  the  paramount  intent,  (b)  The  de- 
cision of  the  Court  below  has  proceeded  upon  the  notion  that  no 

such  paramount  intent  was  to  be  found  in  the  will." 
[  281  ]      His  Lordship  then  read  the  devise,  observing  that  'if 

he  stopped  at  the  end  of  the  first  devise  to  W.,  it  was 
clear  that  he  was  to  take  for  life  only :  if  at  the  end  of  the  first 
following  words,  "lawfully  issuing,"  he  would,  notwithstanding 
the  express  estate  for  life,  be  tenant  in  tail :  "  and  in  order  to  cut 
down  this  estate,"  continued  his  Lordship,  "it  is  absolutely  nec- 
essary that  a  particul^  intent  should  be  found  to  control  and 
alter  it,  as  clear  as  the  general  intent  here  expressed.  The  words 
*  heirs  of  the  body '  will  indeed  yield  to  a  particular  intent  that 
the  estate  shall  be  only  for  life,  and  that  may  be  from  the  eHeot 
of  superadded  words,  or  any  expressions  showing  the  particular 
intent  of  the  testator,  Imi  thai  must  be  elearli/  inteUigible  and 
unequivocal.  The  will  then  proceeds,  '  in  such  shares  and  pro- 
portions as  he  the  said  W.  shall  by  deed,  &o.,  appoint"  Heirs 
of  the  body  mean  one  person  at  any  given  time,  but  they  com- 
prehend all  the  posterity  of  the  donee  in  euccesuon.     W.  there- 


in) a  Bligb,  1 ;  from  which  the  itAtement  of  die  will  U  bare  taken. 

[b)  Bt  "  general  intent,"  bis  Lordship  most  be  nndentood  to  mean  an  inteot  to 
include  beire  of  the  body  in  the  gfi^.  It  u  aabmitted  that  those  pans  of  tfae  jodz- 
toent  in  which  Lord  Elaon  refera  to  the  nncontrolled  force  of  the  words  Aotra  a/*  Se 
body,  contain  a  more  satigfticloiy  exphuiatkin  of  the  prindpla,  than  the 
Lonl  Bedeadale,  It  will  be  ieeu,  atrennonelj  luaifla  upon  thu  being  tbe 


1  8«e  8Uk>d  d.  Beabnr;,  1  Bnmnar,  351,  et  laq. 
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fore  could  not  stoictly  and  technically  appoint  to  heirs  of  the 
body.  This  is  the  power,  and  then  come  the  words  of  limitation 
over  in  default  of-  execution  of  the  power—'  and  for  want  of 
such  gift,  &C.,  then  to  the  heira  of  the  body,  Ssc.,  efaaie  and  share 
alike,  as  tenants  in  common.'  It  has  been  powerfully  argued 
{and  no  case  was  ever  better  argued  at  this  bar,)  that  the  appoint- 
ment could  not  be  to  all  the  heirs  of  the  body  in  succession  for- 
ever, and,  therefore,  that  it  must  mean  a  person,  or  class  of  per- 
sons, to  take  by  purchase ;  that  the  descendants  in  all  time  to 
come  could  not  be  tenants  in  common ;  that '  heirs  of  the  body,' 
in  this  part  of  the  will,  must  mean  the  same  class  of  persons  as 
the  '  heirs  of  the  body,'  among  whom  he  had  before  given  the 
power  to  appoint ;  and^  inasmuch  as  you  here,  find  a  child  de- 
scribed as  an  heir  of  the  body,  you  are  therefore  to  conclude  that 
heirs  of  the  body  mean  nothing  but  children.  Againut 
such  a  construction  many  diiBculties  '  have  been  raised  [  2S2  ] 
on  the  other  side;  as,  for  instance,  how  the  children 
should  take  in  certain  events,  as  where  some  of  the  children 
should  be  born  and  die  before  others  come  into  being.  How  is 
this  limitation,  in  default  of  appointment  in  such  case,  to  be  con- 
strued and  applied  ?  The  defendants  in  error  contend,  upon  the. 
construction  of  the  words  in  the  power,  and  the  limitation  in 
default  of  appointment,  that  the  words  '  heirs  of  the  body '  mean 
some  ptirticular  class  of  persons  within  the  general  description 
of  heira  of  the  body ;  and  it  was  further  strongly  insisted  that  it 
must  be  children,  because  in  the  concluding  clause  of  the  limita- 
tion in  default  of  appointment  the  whole  estate  is  given  to  one 
child,  if  there  should  be  only  one.  Their  construction  is,  that 
the  testator  gives  the  estate  to  W.  for  life,  and  to  the  children  as 
tenants  in  common  for  life.  How  they,  could  so  take,  in  many 
of  the  cases  put  on  the  other  side,  it  is  difficult  to  settle.  Chil- 
dren are  included  undoubtedly  in  heirs  of  the  body ;  and  if  there 
had  been  but  one  child,  he  would  have  been  heir  of  the  body, 
and  his  i^sue  would  have  been  heirs  of  the  body ;  but,  because 
children  are  included  in  the  words  '  heirs  of  the  body,'  it  does  not 
follow  that  heirs  of  the  body  must  mean  only  children,  where  you 
can  find  upon  the  will  a  more  general  intent  comprehending  more 
objects.  Then  the  words,  ^for  want  of  such  issue'  which  follow, 
it  13  said,  mean  for  want  of  children ;  because  the  word  such  is 
referential,  and  the  word  child  occurd  in  the  limitation  immedi- 
ately preceding.  On  the  other  hand  it  is  argued,  that  heira  of  the 
body  being  the  general  description  of  those  who  are  to  take,  and 
the  words  '  share  and  share  alike  as  tenants  in  common,'  being 
words  upon  which  it  is  difficult  to  put  any  reasonable  construc- 
tion, children  would  be  merely  objects  included  in  the  description, 
and  so  would  an  only  child.  The  limitation, '  if  but 
one  child,  '  then  to  such  only  child,'  being,  as  tiiey  say,  [  283  ] 
the  description  of  an  individual  who  would  be  compre- 


nc.,z.d.vCoOt^lc 


208  WHAT   WILL  CONTROL  THE  WORDS 

bended  in  the  terms  '  heirs  of  the  body,'  for '  want  of  anch  isene,' 
they  conclude,  must  mean  for  want  of  heirs  of  the  body.  If  the 
words  'children'  and  'child'  are  bo  to  be  considered  as  merely 
within  the  meaning  of  the  words  heirs  of  the  body,  which  words 
comprehend  them  and  other  objects  of  the  testator's  bounty, 
(and  I  do  not  see  what  right  I  have  to  restrict  the  meaning  of 
the  word  issue,)  (a)  there  is  an  end  of  the  qnestion." 

Lord  Redesdale  said :  "  There  is  such  a  variety  of  combination 
in  words,  that  it  has  the  effect  of  pazzling  those  who  are  to  de- 
cide npon  the  constmction  of  wills.  It  is  therefore  necessary  to 
establish  rales,  and  important  to  uphold  them,  that  those  who 
have  to  advise  may  be  able  to  give  opinions  on  titles  with  safety. 
From  the  variety  and  nicety  of  distinction  in  the  cases,  it  is  dif- 
ficult for  a  professional  adviser  to  say  what  is  the  estate  of  a  per- 
son claiming  under  a  will.  It  cannot  at  this  day  be  argued,  that 
because  a  testator  uses  in  one  part  of  his  will  words  having  a 
clear  meaning  in  law,  and  in  another  part  other  words  inconsis- 
tent with  the  former,  that  the  first  words  are  to  be  cancelled  or 
overthrown.  In  Colson  v.  Colson,  [b)  it  is  clear  that  the  testator 
did  not  mean  to  give  an  estate  tail  to  the  parent.  If  he  meant 
any  thing  by  the  interposition  of  trustees  to  support  contingent 
remainders,  it  was  clearly  his  intent  to  give  the  parent  an  es- 
tate for  life  only.  It  is  dangerous  where  words  have  a 
I  384  ]  *  fixed  legal  effect,  to  suffer  them  to  be  controlled  with- 
out some  clear  expression  or  necessary  implication.  In 
this  case,  it  is  argued  that  the  testator  did  not  mean  to  use  the 
words '  heirs  of  the  body '  in  their  ordinary  legal  sense,  because 
there  are  other  inconsistent  words ;  but  it  only  follows  that  he 
was  ignorant  of  the  effect  of  the  one  or  of  the  other.  All  the 
cases  but  Doe  v.  Croff  (c)  decide  that  the  latter  words,  unless 
they  contain  a  clear  exprf^sion,  or  a  necessary  implication  of 
some  intent,  contrary  to  the  legal  import  of  the  former,  are  to  be 
rejected.  3%a/  the  general  intent  should  overrule  the  particular, 
is  not  the  most  accurate  expression  of  the  principle  of  decision. 
The  rule  is,  that  technical  words  shall  have  their  legal  effect, 
unless  from  subsequent  inconsistent  words  it  is  very  clear  that  the 
testator  meant  othencise.  In  many  cases, — in  eiU,  I  believe,  ex- 
cept Doe  V.  Goff,  {d) — it  has  been  held  that  the  words  '  tenavts 
in  common^  do  not  overrule  the  legal  sense  of  words  of  settled 
meaning.  In  other  cases,  a  similar  power  of  appointment  has 
been  held  not  to  overrule  the  meaning  and  effect  of  similar 

(a)  Bat  these  worda,  it  ii  eabmitied,  derire  &U  their  force  from  the  terms  of  the 
preceding  ile\'iac,  haTiii|T  in  ihemselves  no  indepandeat  operation  whatever,  for  it  ia 
settled  thnt  the  norda  ''in  deraull  of  sneh  iaine,"  preceded  bv  a  gift  to  children,  refer 
to  those  objecti.  See  Rex  v.  Merqaesa  of  Stafford,  7  £a»(,'  591 ;  Toolej  v.  Onnnis, 
i  TaaitC.  313  ;  and  other  caaei  atated  post. 

(b)  3  Stra.  11S9. 
(f)  Infra. 

(</)  Bet  Me  ouw,  in&tt. 
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words.  It  has  been  argued  tbat  heiis  of  the  body  cannot  take 
as  tenants  in  common ;  bat  it  does  not  follow  that  the  testator 
did  not  intend  that  heirs  of  the  body  should  take  because  they 
canaot  take  in  the  mode  prescribed.  This  only  follows,  that 
having  given  to  heira  of  the  body,  he  could  not  modify  that 
gift  in  the  two  different  ways  which  he  desired,  and  the  words 
of  modification  are  to  be  rejected.  Those  who  decide  lipon 
such  cases  ought  not  to  rely  on  petty  distinctions,  which  only 
mislead  parties ;  bnt  look  to  the  words  used  in  the  will. 
The  words  '  for  want  of  such  issue '  are  far  from  being  suffi- 
cient to  oveimle  the  words  '  heirs  of  the  body.'  (a)  ■ 
*  They  have  almost  constantly  been  construed  to  mean  [  285  ] 
an  indefinite  failure  of  issue,  and  of  themselves  have 
freqnently  been  held  to  give  an  estate  taiL  In  this  case,  the 
words  'snch  issae'  cannot  be  constraed  children,  except  by 
lefemng  to  the  words  '  heirs  of  the  body,'  and  in  refening  to 
those  words  they  show  another  intent.  The  defendants  in  error 
interpret  *  heirs  of  the  body '  to  mean  children  only,  and  then 
they  say  the  limitation  over  is  in  default  of  children ;  but  I  see 
no  ground  to  restrict  the  words  'heirs  of  the  body'  to  mean 
'  children  in  this  will." 

80  in  Doe  d.  Bosnall  v.  Harvey,  (b)  where  a  testator  devised 
his  real  estate,  sabject  to  his' debts  and  legacies,  to  T.  for  the 
tenfi  of  his  natural  Ufe,  and  after  the  determination  of  that 
estate,  to  A  and  B  and  their  heirs,  doriag  the  life  of  T.  to  pre- 
serve  contingent  remainders ;  and  after  the  decease  of  T.  the 
testator  devised  the  same  to  and  among  all  and  every  the  heirs 
of  the  body  of  T.  as  well  female  as  male,  lawfully  to  be  begotten, 
such  heirs,  as  well  female  as  male,  to  take  as  tenaiits  in  common, 
and  not  as  joint  tenants ;  and  for  default  of  such  issue,  over. 
The  lands  were  gavelkind.  It  was  held  tbat  T.  took  an  estate 
tail;  Abbott,  C.  J.,  observing, — "that  though  the  heirs  could  not 
take  by  descent  as  tenants  in  common,  but  would  be  coparceners, 
yet  it  was  not  to  be  infeired  because  they  conld  not  take  in  the 
particolai  mode  prescribed  by  the  testator,  that  therefore  they 
were  not  to  take  at  alL" 

Again,  in  the  case  of  Doe  d.  Atkinson  v.  Featherstone,  (e) 
where  a  testator  devised  to  J.,  and  E.  his  wife,  for  the  term  of 
their  natural  lives,  and  for  the  life  of  the  longer  liver  of 
them,  and  after  ^e  decease  of  the  survivor,  he  *  devised  [  286  ] 
to  the  heirs  of  the  body  of  E.  by  J.,  alreaidy  begotten, 
or  to  be  begotten,  to  be  equally  divided  among  them,  shore  and 
share  eJike.    It  was  held,  on  the  autiiority  of  Jesson  v.  Wright, 


'  ia)  It  could  not  for  >  moment  b«  contended  UiAt  these  words  ortmiied  hm*  of  tbe 
body.  The  anument  was,  th&t  if  thoM  worda,  u  tited  in  the  preoedmg  devise,  mesnt 
diiQrai,  (but  which  buLordihipthom  incoDtroTertibly  they  aid  not,)  then  the  wordi, 


(b)  4  Bam.  &  Crass.  610. 

(c)  t  Bant.  &  AdoL  Ml. 

18  • 
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that  J.  and  E.  took  estates  tail,  and  not,  as  had  been  contended, 
estates  for  life,  with  remaindei  to  their  children. 

The  preceding  cases  present  many  shades  of  difTetence,  bat 
they  all  concur  in  eatabliahing  the  principle  that  words  of  incon- 
sistent  modification  engrafted  on  a  limitation  to  heirs  of  the 
body  are  to  be  rejected.  It  follows,  then,  that  every  decision 
not  strictly  reconeuable  with  this  principle  may  be  regarded  as 
ovemled  by  them.  How  far  the  line  of  cases  about  to  be 
stated  falls  nnder  the  remark,  the  reader  will  form  his  own 
opinion,  keeping  in  view  the  general  scope  of  the  reasoning  of 
Lord  ^don  and  Jjord  Redesdale  ia  Jeeson  v.  Wright,  and  their 
pointed  reprobation  of  "  petty  distinctions." 

In  Doe  d.  Browne  v.  Holmes,  {a)  the  devise  was  to  L.  for  life, 
without  impeachment  of  waste,  remainder  unto  the  heirs  male' 
or  female  lawfully  to  be  begotten  on  the  body  of  L.  forever, 
they  paying  certain  sums  thereost  The  Court  inclined  to  the 
opinion  that  this  was  not  an  estete  tail  in  L.,  but  a  contin- 
gent remainder  in  fee  to  the  issue;  bnt  it  was  unnecessary 
to  decide  the  question,  as  a  recovery  had  been  suffered,  wbi<m 
had  either  barred  the  entail,  or  destroyed  the  contingent  re- 
mainder. 

This  case  seems  to  be  destitute  of  even  the  slender  groands 
upon  which  the  construction  of  an  estate  tail  is  commonly  re- 
sisted in  cases  of  this  nature,  nor  did  the  Court,  it  will  be  per- 
ceived, asaome  to  decide  the  point. 

Another  caae  which  must  be  classed  with  this  series,  is 
Doe  d.  Ijong  v.  Laming,'  (b)  where  a  testator  devised 
[  287  ]  *  gavelkind  lands  to  his  niece  A  and  the  heirs  of  her 
body  lawfully  begotten  or  to  be  begotten,  as  well  females 
as  males,  and  to  ihetr  heirs  and  assigns  forever,  to  be  divided 
equally,  share  and  share  alike,  as  tenants  in  common,  A  died 
in  the  testator's  lifetime.  Lord  Mansfield  said  the  devise  could 
not  take  effect  at  all,  bat  must  be  absolutely  void  unless  the  heirs 
took  as  purchasers ;  that  the  term  heirs  in  the  plural,  in  the  case 
of  gavelkind  lands,  answered  to  the  term,  heir  in  the  siogalar  in 
the  common  case  of  Itinds  not  being  gavelkind ;  that  the  testator 
mentioned  females,  not  only  expressly  and  particularly,  but  even 
prior  to  males ;  and  that  it  was  clear  that  he  did  not  mean  that 
the  lands  should  go  in  a  course  of  descent  in  gavelkind.  Influ- 
enced by  these  and  other  such  considerations,  the  Court  held 
the  true  construction  of  the  devise  to  be,  that  the  children  of  A 
took  estetes  in  fee. 

Few  cases  have  been  more  cited  than  this.  There  being  both 
words  of  limitotion  and  words  of  distribution  annexed  to  "  hevs 

(a)  3  Will.  !37,  S4I  i  S.  C.  S  BL  7T7.  {b)  3  Burr.  1100. 

1  Siiton  V.  Seabniy,  1  Sunnier,  147. 
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q/"  A&e  bodif"  it  has  been  commonly  relied  npon  as  an  anthority 
for  giving  to  both  those  circumstances  occmrinf  conjunctively 
or  separatehr,  the  operation  of  changing  heirs  of  the  body  into 
chiidren.  ft  ia  observable  that  the  Court  had  to  enconnter,  not 
only  the  difficulty  of  doing  this  violence  to  the  words,  bat  also 
that  of  reading  the  limitation  to  the  heirs  as  a  remainder ;  for 
the  devise  was  to  A  and  the  heirs  of  her  body  in  one  entire  na- 
twoken  clanse,  and  not  to  A  for  life,  remainder  to  the  heirs; 
and,  therefore,  even  if  the  devise  had  been  expretsly  to  children, 
they  must  have  taken  jointly  with  their  parent,  or  not  at  all ; 
indeed,  so  strongly  is  the  impossibility  of  reading  the  deviw  to 
the  children  as  a  remainder  felt  in  such  cases,  that 
where  they  cannot  take  'jointly  with  their  parent,  on  [  288  ] 
account  of  their  non-existence  when  the  devise  takes 
effect,  the  word  children  is,  we  shall  see  in  the  next  chapter, 
actually  construed  as  a  word  of  limitation,  in  order  to  give  the 
parent  an  estate  tail  which  may  devolve  upon  the  children,  this 
being,  it  is  considered,  the  ofUy  means  of  preventing  the  total 
foUoie  of  the  testator's  intention  in  their  favor.  Snch  cases 
form  a  siognlar  contrast  to  the  constmction  adopted  in  Doe  v. 
Ijaming. 

Ab  to  the  circumstance  of  the  land  being  gavelkind,  this  ex- 
traordinary ground  of  distinction  is  now  overturned  by  the  case 
of  Doe  d.  Bosnall  v.  Harvey,  (o)  which,  it  is  observable,  has  aU 
the  ingrediente  that  have  been  relied  upon  by  the  Judges  who 
decided,  or  who  have  since  cited  Doe  v.  Laming,  viz :  the  land 
being  gavelkind ;  there  being  words  to  carry  the  fee  to  the  child- 
ren, if  the  devise  had  been  construed  as  designating  them ;  (&) . 
and  lastly,  there  being  a  direction  that  femaies  should  take  as 
well  as  males,  and  the  whole  as  tenante  in  common.  We  may 
then  reasonably  hope  never  to  hear  the  case  of  Doe  v.  Laming 
again  cited  as  an  authority  In  a  court  of  law.  The  circumstance 
that  the  devise  would  have  lapsed  if  the  devisee  had  taken  an 
estate  tail,  seems  to  have  bad  an  undue  influence  on  Lord  Mans- 
fiehFs  mind,  and  the  case  may  be  regarded  as  one  of  those  in 
which  this  diatingniBbed  Judge  suffered  the  established  roles  of 
construction  to  be  violated  in  order  to  avoid  hardship  in  the  par- 
ticular instance. 

*  The  next  case  in  chronological  ordet  ie  Doe  d.  [  289  ] 
Hallen  v.  Ironmonger,  (c)  which  arose  on  a  devise  to 

la)  *  Bwn.  ft  Cnu.  616,  lUted  aoCe,  369. 

\b)  In  Do*  p.  Hamy,  the  word  etiatt  ued  in  the  description  of  ibe  ■ubject-matler 
of  im  precedins  dariae,  wonld  c1e*rl;  bave  extended  to  the  deviie  in  qiicitiOD.  Thii 
■Mke*  Mr.  Jiudce  Bajlej'i  otMerrktion,  in  r^ud  to  Doe  v.  Laming,  Wore  adverted 
to,  (utte,|  ifae  mora  eztraordinair ;  for  the  alleged  diitinetion  with  rapeci  to  the 
Tordi  of  limitadon  occnrriog  in  that  eaee,  «m  not  onlj  altogether  nntensble  accord- 
iiW  to  the  doctoiM  <4  the  aatluiritiea,  bat  waa  not  pieaented  by  the  actual  drcnmitancee 
oMbeeaae. 

(e)  3  Eaat,  533. 
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A.  and  his  heirs,  upon  trnet  to  receive  the  lenta,  and  apply  the 
same  for  the  support  of  S.,  and  the  usae  of  her  body  lawfully 
begotten  or  to  be  begotten,  during  the  life  of  &;  and  after  the 
decease  of  S^  npon  trust  for  the  lue  of  the  heirs  of  the  body  of 
S.  lawfully  begotten  or  to  be  begotten,  their  heirs  and  aasigns 
forever,  without  any  respect  to  be  had  or  made  in  regard  to 
seniority  of  age  or  priority  of  birth,  and  in  defatilt  of  such 
issue  oyer.  S.  had  three  children,  one  son,  and  two  daughters. 
The  son  died  in  her  lifetime,  leaving  several  children,  and  bis 
eldest  son,  on  tiie  deaUi  of  S.,  claimed  the  property  as  Hie  heir  of 
her  body  at  her  deatii ;  but  it  was  held  that  he  was  not  en- 
tifled. 

By  the  few  observations  which  fell  from  the  Conrt  in  the 
course  of  the  argument,  it  appears  that  the  Judges  relied  upon 
the  words, "  without  respect,  &c.,  to  seniority  of  age  and  priority 
of  birth,"  as  plainly  showing  that  the  heirs  should  take  "  as  pur- 
chasers" meaning,  it  should  seem,  as  children,  for  even  as  heirs 
of  the  body  they  were  clearly  purchasers,  inasniuch  as  the  ltmi> 
tatioD  to  the  heirs,  and  the  limitation  to  the  ancestor,  were  of  a 
different  quality,  (a)  Perhaps  it  will  be  said  that  tins  circum- 
stance dietinguiahes  the  case  from  those  under  consideration; 
but  it  would  be  .difficult  to  support  such  a  distinction.  The 
words  "  heirs  of  the  body  "  are  as  clear  and  well  ascertained  in 
the  one  case  as  in  the  other,  and  therefore  require  a  demonstra- 
tion of  intention  equally  clear  and  decisive  to  control  them. 
The  class  of  objects  embraced  by  the  two  gifts  is  the  same. 
Indeed,  the  question  whether  the  rule  in  Bhdley's  case  will  <x 

will  not  operate  upon  the  two  limitati(HU  seems  to 
[  390  ]      be   quite   irrespective   of  the   construction ;   *  though 

it  cannot  be  denied  that  a  regard  to  the  effect  of  the 
application  of  that  role,  in  making  the  ancestor  tenant  in 
tail,  and  thereby  enabling  him  to  exclude  all  the  ulterior 
objects  by  means  of  a  disentailing  assurance,  has  not  unfre- 
quently  biassed  the  minds  of  Judges  in  determiniDg  ihe  con- 
struction. 

The  next  case  is  Doe  d.  Strong  v.  Goff,  (b)  where  the  devise 
was  to  the  testator's  daughter  M.  and  to  the  b^irs  of  her  body,  (c) 
lawfully  begotten  or  to  be  begotten,  as  tenants  in  common,  and 
not  as  joint  tenants ;  but  if  such  issue  should  depart  this  life 
before  he,  she,  or  they  should  respectively  attain  their  age  or  ages 
of  twenty-one  years,  then  over  to  the  testator's  son.  It  was 
held  by  the  Court  of  K.  B,  that  the  daughter  took  an  estate  for 
life  omy,  with  remainder  to  her  children  as  tenants  in  common. 
Lord  Ellenborougfa  considered  that  the  heirs  of  the  body,  being 

(a)  Ante,  344. 
(J))  II  Eut,  6«e. 

[c]  This  caiQ  is  open  to  the  sune  obseirstienB  oa  Doe  v.  Luning,  in  regard  to  ike 
drcnmiUncea  of  tbe  llmitacioD  to  tlie  heirs  not  being  bj  waj  i^  mBtJader. 
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to  take  as  tenants  in  common,  clearly  deroongtrated  that  children 
were  meant  by  that  description,  as  heirs  of  the  body  wonld  take 
by  succeBsion,  which  he  considered  was  rendered  still  more  plain 
by  the  following  words,  "  that  if  Bach  isBue  should  depart  this 
life  before  twenty-one ;"  and  he  held  that  this  was  too  plain  to 
be  defeated  by  a  mere  conjecture  that  the  devisor  might  have  a 
paramount  intention  inconsistent  therewith ;  and,  even  admit- 
ting such  intention,  he  thought  it  might  afford  a  reason  for 
implying  cross  remainders  between  the  children,  (a) 
*  (which  his  Lordship  observed  it  was  not  necessary  to  [  291  ] 
decide,)  but  not  for  making  bo  important  a  difference 
as  converting  into  an  estate  in  the  mother  what  would  otherwise 
be  aeparate  and  distinct  interests  in  the  children.  Hia  Lordship 
ridiculed  the  idea  that  the  eldest  son  and  his  issue  should  take, 
to  the  exclusion  of  the  rest,  lest  the  share  of  a  child  dying  under 
twenty-one  should  go  Over  to  the  testator's  son  (b)  before  all  the 
issue  of  the  daughter  were  extinct.  He  observed  that  the  Court 
had  looked  through  all  the  cases,  and  did  not  think  they  should 
break  in  upon  any  of  them  by  this  decision. 

Of  this  case  it  is  enough  to  say,  that  it  has  been  distinctly 
oveTTuled  by  the  highest  authority. 

ThuB  in  Jesson  v.  Wright,  (c)  Lord  Redesdale  said,  "  Doe  v. 
Goff  seems  to  be  at  variance  with  preceding  cases.  In  several 
cases  it  had  been  clearly  established,  that  a  devise  to  A  for  life, 
with  a  subsequent  limitation  to  the  heirs  of  hia  body,  created  an 
estate  tail,  and  that  subsequent  words  such  as  those  contained  iiL 
this  will,"  (his  Lordship  alluded,  no  doubt,  to  the  words,  "  share 
and  share  alike,  as  tenants  in  common,"  occurring  in  that  case,) 
"  had  no  operation  to  prevent  the  devisee  from  taking  an  estate 
tail.  In  Dije  v.  GoS  there  were  no  subBequent  words,  except  the 
provision  in  case  such  issue  should  die  under  twebty-one,  intro- 
ducing the  gift  over.  This  seems  to  he  so  far  &om  amounting  to 
a  declaration  that  he  did  not  mean  heirs  of  the  body  in  the  tech- 
nical sense  of  the  words,  that,  I  think,  they  peculiarly  show  that 
he  did  so  mean.  They  would  otherwise  be  wholly  insensible. 
If  they  did  not  take  an  estate  tail,  it  was  perfectly  immaterial 
whether  they  died  before  or  after  twenty-one.  They 
seem  to  indicate  the  'testator's  conception,  that  at  [292] 
twenty-one  the  children  (t.  e.  the  issue)  should  have  the 

(a)  By  cross  remoindcn  bii  Lordsbip  most  bave  mMDt  cross  execDtorj  limita- 
doat ;  fbr  it  ii  dear  that  the  cbildnn,  if  the;  look  at  all,  had  a  /ti  bj  implication 
rrom  th«giflOTer  in  the  event  of  their  djina  under  twentj-oae,  {ante,  I7S,}  on  which 
fM  of  conne  no  remainder  coold  be  limited ;  bat  it  eeeniB  lo  be  tfae  better  opinion, 
that  in  inch   ca*ea  no  crois  executory  Lmitadoo  in  f^  would  be  implied.    See 

\b)  But  npoD  the  teima  of  the  devise,  a>  Mttled  bj  dedaiOQ,  it  is  dear  that  no 
ihare  conid  go  over  to  the  ion,  nnleu  dl  the  utDe  of  the  daughter  died  nadei 
tireDt7-o&e. 

{c)  a  Bligh,  S8,  BtXed  ante,  p.  3S0. 
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power  of  alienation.    //  U  impotsible  to  decide  this  case  without 
holding  that  Doe  v.  Goffis  not  law." 

Lord  Eldon  expressed  the  same  opinion,  (a)  tempered,  how- 
ever, with  his  characteristic  caution.  "Doe  v.  GofT  (said  his 
Lordship)  ia  difficult  to  reconcile  with  this  case,  I  do  not  say 
impossible ;  bnt  that  case  ie  as  difficult  to  be  reconciled  witii 
other  cases." 

The  deliberate  denial  by  these  eminent  Judges  of  the  case  of 
Doe  V.  GoS,  may  be  considered  as  equivalent  to  an  affirmative 
decision,  that  under  such  a  devise  an  estate  tail  is  created ;  in 
other  words,  that  a  devise  to  A  and- the  heirs  of  bis  body  as  ten- 
ants in  common,  with  a  limitation  over  in  case  the  iaane  or  the 
heirs  of  the  body  should  die  under  twenty-one,  gives  A  an 
estate  tail.  Indeed,  such  a  devise  over  is  not  absolutely  incon- 
sistent with  an  estate  tail,  as  the  testator  maj/  intend  (though 
the  intention  is  rather  improbable)  that  the  remainder  shall  be 
contingent  on  the  event  of  the  issue  of  the  tenant  in  tail  (not 
the  tenant  in  tail  himself)  dying  under  age.  Bnt  Lord  Redes- 
dale  went  a  great  length  in  asserting  that  these  words  assisted 
the  construction  which  gave  the  ancestor  an  estate  tail,  for  the 
absurdity  which  his  Lordship  seemed  to  think  atteched  te  the 
supposition  that  they  were  applied  to  children,  is  quite  removed 
by  giving  them,  as  the  established  rule  does,  the  fee  simple. 
Admitting,  however,  that  the  inference,  so  far  as  it  goee,  is  the 
other  way,  it  does  not  approach  to  that  necessary  irresistible 
kind  of  evidence,  which  alone  should  be  allowed  to  vary  the 

construction  of  words  of  an  established  signification. 
[  293  ]  *  Another  case,  which,  perhaps,  it  may  be  difficult  to 

rescue  from  a  aimilat  condemnation,  is  Crump  d.  Wool- 
ley  V.  Norwood,  (b)  where  a  testator  devised  to  his  three  nephews 
W.,  J.,  and  R.,  equally  between  them,  during  their  respective 
lives  as  tenants  in  common ;  and  after  their  respective  decease 
he  devised  the  share  of  him  or  them  so  dying  unto  the  heirs  law- 
fuUy  issuing  of  his  and  their  body  and  bodies  respectively,  and, 
if  more  than  one,  equally  to  be  divided,  and  to  take  as  tenaiUs  tn 
common;  and,  if  but  one,  to  such  only  one,  and  to  his,  her,  or 
their  heir  and  assigns  forever ;  and  if  any  of  the  testetor's  said 

(a)  lb.  p.  95. 

\b]  T  Taunt.  363;  S.  C.  3  Hanb,  161.  In  the  i«cent  cms  or  MoileTf,  LeM,  1 
Yon.  &  Col.  595,  lioweret,  one  of  the  counsel  who  argaed  that  cwo  witb  great  letl 
and  ability,  (Mr.  Duckworth,)  contended  that  there  waa  no  lofficient  reaaon  for  wy- 
inc  that  tfie  case  of  Crump  v.  Norwood  was  overmled  by  Jeason  v.  Wright,  but  upon 
wbat  paTticnlar  groands  he  considered  the  two  caiea  to  be  diatiD^nishable  doea  not 
appear.  Indeed,  the  same  learned  counsel  treated  even  Doe  v-  Gulf  with  a  degree  of 
respect  quite  inconsistent  with  Lords  Redesdale  and  Eldon's  pointed  condemnation, 
but  the  Court  of  Exchequer  lent  no  countenance  to  the  attempt  to  uphold  these  cases ; 
and,  as  the  Barona  decided  the  case  before  them  (Uoslej  v.  Leos)  maini;  on  the  dif- 
ference between  Che  terms  "  heirs  of  the  body  "  and  "  isine  "  in  regard  to  the  force  of 
enplanatory  words,  the  case  cannot  be  Mosidered  as  bearing  upon  the  subject  of  the 
pieaent  chapter. 
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nephews  slicmld  die  without  snch  issue,  or,  leaving  any  such,  they 
should  all  die  without  attainiitg  tiffetUp-ot*Ct  then  he  devised  the 
part  of  him  and  them  so  dying,  nato  the  survivor  and  survivors, 
and  the  heirs  of  the  body  of  suoh  aorviving  and  oth^  nephew 
equally,  as  tenants  in  common,  &nd  to  hold  the  same  as  he  had 
thereinbefore  directed  as  to  the  original  share,  and  with  the  like 
contingency  of  snrTiYOTship  on  failure  of  issue ;  and  in  default  of 
SQch  issue  of  his  said  nephews,  then  over  to  the  testator's  own 
right  heirs.  It  seems  to  have  been  rather  taken  for  granted  in 
this  case,  (for  the  contrary  was  scarcely  contended  for,) 
*  that  the  nephews  took  an  estate  for  life  only,  with  re-  [  294  } 
mainder  in  fee  to  their  ehitdren,  Cribbs,  C.  J.,  observed, 
that  he  would  state  the  interest  which  W.  and  his  chiidren  took 
in  the  premises.  "  The  devise  (he  said)  is  to  W.  for  life,  and  if 
be  has  children,  (for  heirs  here  meam  children^)  then  to  them  in 
fee  :  if-  he  has  no  children,  then  the  estate  goes  to  the  testator's 
nephews,  J.  and  R.  Jtis  admitted  on  all  hands  that  this  is  the 
tnte  construction!'  And  the  Court  held  that  the  contingent  re- 
mainder in  W.'s  share  was  destroyed  by  the  descent  of  the  re- 
versiotf  in  fee  on  him  at  the  decease  of  his  father,  to  whom  it 
devolved  immediately  from  the  testator  (a) 

This  case  was  not  cited  in  Jesson  v.  Wright,  which  accounts 
for  its  not  having  fallen  under  the  censure  there  applied  to  Doe 
V.  Goff,  which  it  closely  resembles,  and  on  the  authority  of 
which,  probably,  the  translation  of  heirs  into  cbCdren  was  con- 
sidered as  almost  too  clear  for  argnment. 

The  case  of  Gretton  v.  Haward  (&)  is  another  of  the  decisions 
which  occurred  during,  the  time  that  Doe  v.  Goff  was  regarded 
as  an  autbc^ty.  The  devise  was  in  these  words :  "  I  give,  de- 
vise, and  bequeath  unto  my  loving  wife  A  all  my  real  and  per- 
sonal estate,  she  paying  debts,"  &c.,  and  after  her  decease  to  the 
heirs  of  her  body,  share  and  share  alike,  if  more  than  one,  "  and 
in  defaolt  of  issue  to  be  lawfully  begotten  by  me,  to  be  at  her 
own  disposaL"  The  case  of  Doe  v.  Goff  was  cited  in  argument, 
and  the  now  exploded  doctrine  of  that  case,  that  the  testator, 
having  given  the  estate  to  the  heirs  of  the  body,  share  and 
share  alike,  could  not  have  intended  an  estate  tail, 
'under  which  the  eldest  son  would  take  the  whole,  [  295  ] 
was  mnch  relied  on.  The  Conrt  certified  (it  being  a 
case  from.  Chancery)  that  the  wife  took  an  estate  for  life,  with 
remainder  to  the  cAt/t/ren,  as  tenants  io  common,  in  fee ;  and 
'  this  certificate  was  confirmed  by  Sir  William  Grant,  M.  R.  (e) 

(a)  See  Kent  d.  E«pool,  T.  Jones,  76;  B.  C.  1  Vent.  306;  Hooker  e.  Hooker, 
Cu.  Temp.  HardiT.  la. 
(ft)  6  Taunt.  94 ;  S.  C.  S  Har^,  9.  (c)  1  Her.  UB. 
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No  lemark  fell  ^m  the  Court  daring  the  argnment,  bo  that 
the  preciae  groande  of  the  decision  are  not  known ;  but  it  has 
been  sometiineB  considered  as  distinguished  from  the  other  cases 
by  the  circumstance,  that  the  limitation  over  was  in  default  of 
iasue  begotten  by  the  testator,  which  must,  it  is  said,  have  re- 
ferred exctuaively  to  children.  This,  however,  is  a  non  seqtti^tr; 
for,  allowing  to  these  words  their  utmost  operation,  they  are  only 
explanatory  of  the  species  of  heirs  of  the  body  intended  by  the 
testator  in  the  preceding  deviae,  namely,  heirs  by  himself;  and 
the  effect  would  then  be  to  make  the  wife  tenant  in  special  tail, 
if  she  had  iseue  by  the  testator,  or  while  the  possibility  of  her 
having  isBue  continued  ;  and  in  case  she  had  no  iasne  by  faim, 
she  would,  &om  the  time  that  such  possibility  ceased,  be  tenant 
in  tail  after  possibility  of  issue  extinct  (a) 

Such  is  the  long  line  of  cases  which  appear  to  have  beeU  over- 
turned by  Jesson  v.  Wright ;  a  decision  which  will  be  appre- 
ciated when  the  state  in  which  the  subject  had  been  left  by  the 
prior  adjudications  is  contemplated.  The  frequent  demand  upon 
the  Courts  to  pronounce  on  the  construction  of  the  words  "  heizs 
of  the  body,"  when  associated  with  words  of  modi£catioii  which 
did  not  exactly  quadrate  with  an  estate  tail,  evinces  the  uncer- 
tainty that  prevailed  in  the  profession  in  regard  to  the  actual 
effeqtof  such  a  devise.  The  slightest  variation  of  phrase 
[  396  ]  *  was  thought  to  render  a  case  proper  for  judicial  invea- 
tigation,  in  order  to  try  the  experiment  whether  these 
words,  or  the  inconsistent  modifying  expressions,  would  be  held 
to  preponderate.  The  mischief,  however,  did  not  altogether 
originate  in  the  class  of  cases  just  stated,  but  may  be  traced  to 
an  earlier  source.  It  seems  to  have  been  a  consequence  of  the 
line  of  argument  adopted  by  Lord  Kenyon  in  Doe  d.  Candler  t7. 
Smith,  (b)  and  other  cases,  where,  though  a  devise  of  the  nature 
of  those  under  consideration  was  held,  and  propeny  held,  to 
confer  an  estate  tail,  this  construction  was  founded,  not  on  tjje 
uncontrolled  effect  of  the  words  limitation,  but  npon  the  gvt^ 
eral  intention  manifested  by  the  words  disposing  of  the  jaopexty 
to  the  next  taker,  if  the  devisee  in  question  died  without  issue, 
which,  it  was  said,  demonstrated  that  the  estate  was  not  to 
go  over  nntU  a  general  failure  of  issue  of  such  prior  devisee. 
Having,  therefore, -first  reasoned  upon  the  devise  to  the  heirs 
of  the  body  or  issue  as  a  gift  to  children  or  to  issue  of  a  par- 
ticular class,  the  Court  sacrificed  the  intention  in  favor  of  these 
objects,  which  was  denominated  the  particular  intent,  in  order 
to  give  effect  to  the  "general  intent"  which  was  discerned  in 
the  subsequent  words.  Lord  Ellenborough,  the  sacceseor  of 
Lord  Kenyon,  acceded  to  the  reasoning,  or,  at  all  events,  to  the 

la)  See  FUtt  v.  Powles,  8  Una.  &.  S.  65. 

JA)  7  Dam.  &  E.  B31 ;  AnK,  S78.    S«e  alio  lUibinton  v.  Bobiaion,  1  Barr.  38, 
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authorities,  which  read  the  devise  to  the  heira  of  the  body  and 
issne  as  a  gift  to  children;  but,  probably,  seeing  no  reason  why 
the  devise  so  constmed  should  be  affected  by  the  use  of  the 
same  or  nearly  similar  words  in  the  clause  introducing  the  devise 
over,  (which  clearly  referred  to  the  objects  of  the  preceding  de- 
vise, whatever  those  objects  were,)  held  that  the  chil- 
dren were  entitled,  *  notwithstanding  the  subsequent  [  397  ] 
words  referring  to  the  failure  of  issue.  This  appears 
to  be  the  short  history  of  the  rise  and  progress  of  the  doctrine 
which  the  case  of  Jesson  v,  Wright  overturned. 

But  the  uncertainty  induced  bv  a  series  of  erroneous  decisions 
is  not  easily  removed ;  and  we  snail  see  that  the  effect  of  incon- 
sistent words  of  modification,  engrafted  on  a  devise  to  the  heirs 
of  the  body,  baa  been  since  repeatedly  agitated. 

Thus,  in  the  case  of  Wilcox  v.  Belters,  (a)  where  the  testator 
devised  his  lands  to  his  eon  H.  during  his  natural  life,  and  after 
his  decease  to  such  of  tits  said  son's  children,  and  in  such  shares 
and  proportions  as  bis  said  son  should,  by  his  last  will  and  testa- 
ment duly  executed,  limit,  direct,  and  appoint,  aad  to  their  heirs, 
end  for  want  of  such  direction  and  appointment,  and  as  to  such 
part  of  the  estate  of  which  no  such  appointment  should  be  made, 
to  the  heirs  of  the  body  of  the  said  H.,  their  heirs  and  assigns 
forever;  and  in  case  his  said  son  should  happen  to  die  without 
issue,  then  from  and  immediaietp  after  his  decease  the  testator 
devised  the  said  estate  unto  his  daughter  E.  for  life,  remainder 
to  such  of  her  children  and  in  such  shares  as  she  should  by  deed 
OT  writing  appoint,  and  to  their  heirs ;  and  in  default  io  the  heirs 
of  the  body  of  the  said  E.,  their  heirs  and  assigns  forever ;  and  in 
cose  Ms  sou  should  live,  and  have  children  as  aforesaid,  then  he 
bequeathed  unto  his  daughter  E.  a  legacy  of  X500.  H.,  before 
issue  bom,  suffered  a  common  recovery.  To  a  title  derived  un- 
der this  recovery,  it  was  objected  that  H.  was  not  tenant  in  tail, 
but  that  his  children  took  by  purchase.  The  vendor  insdtated 
a  suit  in  equity  to  enforce  the  performance  of  the  con- 
tract, and  the  Master  reported  in  *  favor  of  the  titie.  {  398  j 
The  purchaser  excepted  to  the  report,  and  the  exception 
was  argued  at  the  Kolls  {b)  before  Mr.  Baron  Graham  and  Master 
(afterwards  X^ord  Chief  Baron)  Alexander,  and  Master  Stratford, 
sitting  for  the  then  Master  of  the  Rolls,  who,  after  taking  time 
to  examine  the  authorities,  differed  in  opinion ;  the  two  former 
thinking  it  very  doubtful  at  least,  whether  H.  took  more  than  an 
estate  for  life,  and  Master  Stratford  being  of  a  contrary  opinion, 
BO  that  no  jadement  was  given-  The  exception  was  after- 
wards (c)  argued  before  Sir  T.  Plumer,  M.  Il.,who  upon  looking 
into  the  cases,  thought  there  was  so  much  doubt  whether  H.  took 
an  estate  tail,  that  the  purchaser  ought  not  to  be  compelled  to 

(6)  June,  1833.  (e)  IT  Dec  18S3. 
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take  the  title,  and  accordingly  dismisBed  the  bill ;  and  the  Ijord 
Chancellor  (Lyndhurst)  on  appeal  aflirmed  the  order,  (a) 

The  only  circumstances  anording  the  slightest  pretext  for  dis- 
tinguishing this  case  from  Jesaon  v.  Wright  are^ — nrst,  the  power 
to  appoint  to  the  children,  and,  secondly,  the  legacy  to  the  dev- 
isee io  remainder,  in  case  H.  "  should  live  and  have  children  as 
aforesaid." 

As  to  the  first  point,  we  learn  |rom  the  case  of  Smith  v. 
Death,  (b)  that  there  is  no  necessary  implication,  that  the  term 
"  heirs  of  the  body  "  in  the  limitation  is  used  to  describe  the  same 
objects  as  "childieD"  in  the  power.  2dly.  In  reference  to  the 
other  circumstance,  perhaps  it  will  be  said  that  the  testator  evi- 
dently intended  the  devisee  in  remainder  to  have  the  legacy  if  the 
objects  of  the  prior  devise  came  into  existence,  and  which  there- 
fore is  explanatory  of  those  objects  being  children.     But  this  is 

merely  conjectural ;  the  testator  might  intend  the  legacy 
[  299]      'to  be  achargeonlyaa  against  the  objects  of  the  power 

as  distingnisfaed  from  the  objects  of  the  limitation,  be- 
cause the  donee  might  have  appointed  to  those  objects  in  fee  to 
the  total  exclusion  of  even  a  chance  of  Bnccession  by  the  devisee- 
in  remainder.  However  this  may  be,  the  circumstance  is  far  too 
equivocal  to  be  made  a  ground  for  departing  from  the  construc- 
tion of  words  of  an  established  meaning, 

Nor  is  the  case  of  Wilcox  v.  Bellaers  the  only  instance  in  which 
reluctance  has  been  manifested  tofoUowup  the  principle  of  Jes- 
80n  i>.  Wright ;  for  in  other  cases  the  term  heirs  of  the  body,  has 
since  been  cut  down  to  children,  in  subservience  to  expressions 
in  the  context  which  that  case  had  appeared  forever  to  have 
stripped  of  all  controlling  operation. 

Thus,  in  Right  d.  Shortridge  v.  Creber,  (c)  where  a  testator 
devised  a  messuage  txj  trustees  and  their  heirs,  in  trust  to  permit 
his  daughter  J.,  and  her  assigns,  to  receive  the  rents  for  her  life 
free  from  her  husband,  and  after  her  death  then  the  testator  de- 
vised the  same  to  the  heirs  of  the  body  of  J.,  share  and  share  alike, 
their  heirs  and  assigns  forever,  it  was  held,  that  the  words 
"  share  and  share  alike,"  denoted  that  the  testator  meant  by 
"  heirs  of  the  body,"  to  designate  children. 

It  is  proper  to  observe,  that  the  case  of  Jesson  v.  Wright,  al- 
though decided  several  years  before  Right  v.  Cieber,  was  not 
cited  in  the  latter  case,  and  the  aabsequent  determination  of  the 
Court  of  Q.  B.  in  Doe  v.  Featheratoae,  (d)  already  stated,  shows  ' 
that  a  similar  decision  would  not  now  be  made.  It  is  surprising, 
however,  that  in  Doe  v.  Featherstone,  the  case  of  Right  v.  Crebet, 
was  referred  to  by  Mr.  Justice'  Patteson  as  not  inconsistent  with 
what  the  Court  was  then  about  to  decide ;  for  the  only  distinctioa 
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is,  that  in  one  case  there  were,  and  in  the  other  there 

were*  not  superadded  words  of  limitation,  which  were,      [  300  ] 

we  have  seen,  wholly  immaterial,  and  on  which  indeed 

no  stress  was  laid  1>y  the  Judges  who  decided  Bight  v.  Creber. 

So,  in  the  case  of  North  v.  Martin,  (a)  where  by  a  marriage 
settlement  lands  were  conveyed  to  the  use  of  A,  the  intended 
husband,  for  life,  with  remainder  to  trustees  to  preserve  contin- 
gent remainders,  with  remainder  to  B,  the  intended  wife,  for  life, 
and  after  the  decease  of  the  sarvivor,  to  the  use  of  the  heirs  of 
the  body  of  A  or  thfe  body  of  B  to  be  begotten,  and  their  heirs, 
and  if  more  children  than  one  equally  to  be  divided  among  them, 
to  take  as  teaants  in  common,  and  in  default  of  such  issue,  then 
over.  It  was  contended,  that  according  to  the  authorities,  par- 
ticularly Wright  V.  Jesson,  A  was  tenant  in  tail  by  force  of  the 
limitation  to  the  heirs  of  his  body,  but  Sir  L.  Shadwell,  V.  C, 
held,  that  the  words,  "  and  if  more  children  than  one,"  were  in- 
terpretative of  those  wonb,  observing  that  no  case  had  been 
cited,  nor  did  he  recollect  any  in  which  the  words  "  heirs  of  the 
body  "  had  been  held  to  create  an  estate  tail  where  those  words 
of  interpretation  had  been  used ;  and  his  Honor  added,  (and  the 
remark  is  deserving  of  attention,)  that  this  did  away  the  effect  of  • 
the  argument  founded  on  the  limitation  over  for  default  of  auch 
isaue,  which  must  be  construed  for  default  of  such  children. 

3d.  But  it  is  not  to  be  inferred  from  the  preceding  cases  that 
the  words,  heirs  of  the  body,  are  incapable  of  control  or  explana- 
tion by  the  effect  of  superadded  expressions,  clearly  demonstTating 
that  the  testator  used  those  words  in  some  other  than  their  ordi- 
nary acceptation,  and  as  descriptive  of  another  class  of  objects. 
The  role  established  by  those  cases  only  requires  a  clear 
indication  of  'intention  to  this  efTect.  Where  the  [301] 
words  in  question  are  accompanied  by  such  an  explana- 
tory context,  the  devise  is  to  be  read  as  if  the  terms  which  they 
are  explained  to  mean  were  actually  inserted  in  the  wiU. 

Accordingly,  in  the  case  of  Lowe  or  Lawe  v.  Davies,  (b)  where 
a  testator  devised  to  B.  and  his  heirs,  lawfully  to  be  begotten, 
"  that  ia  to  say,  to  his  first,  second,  third,  and  every  other  son  and 
sons  successively,  lawfully  to  be  begotten  of  the  body  of  the 
said  B.,  and  the  heirs  of  the  body  of  such  first,  second,"  &c.,  it 
was  held  that  B.  took  but  an  estate  for  life  ;  for  the  subsequent 
clause  was  explanatory  of  what  "  heirs  "  meant 

So  in  the  case  of  Lisle  v.  Gray,  (c)  where  real  estate  was  de- 
vised to  the  first  son  of  the  body  of  E.  and  the  heirs  male  of  the 
body  of  such  first  son,  and  for  default  of  such  issue,  to  the  use 
of  the  second  son  of  the  body  of  E.  and  the  heirs  male  of  the 
body  of  such  second  son,  (similar  limitations  were  carried  on  to 
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tbe  fourth  sod,)  "  and  so  to  all  and  every  other  the  heirs  male  of 
the  body  of  E.  respectively  and  aucceaaively,  and  to  the  heirs 
male  of  their  body,  according  to  seniority  of  age."  There  was  ■ 
a  power  to  raise  portions  out  of  the  land  if  E.  died  without 
isBue  male.  It  was  held  that  S.  took  only  an  estate  for  life ;  the 
words  "  and  so,"  &c  showing  that  the  word  "  heira  male  "  in  the 
latter  clause  meant  sons^  by  relation  to  the  preceding  devise. 

Agaia  in  the'  case  of  Goodtitle  d.  Sweet  v.  Herring,  (a) 
where  the  devise  was  to  A  for  life,  remainders  to  trustees  to 
preserve  contingent  remainders,  remainder  to  the  heirs 
[  303  ]  *  male  of  the  body  of  A  to  be  begotten,  severally,  suc- 
cessively, and  in  remainder  one  after  another,  as  they 
and  every  of  them  shoald  be  in  seniority  of  age  and  priority  of 
birth,  the  elder  of  such  sons,  and  the  heirs  mole  of  his  body  law- 
fully isauing,  being  alwaya  to  be  preferred  to  the  youinger  of  svch 
sons,  and  the  heirs  male  of  hia  and  their  body  and  bodies ;  and 
for  default  of  aucb  issue  to  the  da^hters,  aa  tenants  in  com- 
mon, and  the  heirs  of  their  bodies.  The  Court  held  that  the 
teatatrix  had,  by  the  words  "  the  elder  of  such  sons"  &c.,  ex- 
plained herself  by  "  heirs  of  the  body  "  to  mean  sons,  eo  that  A 
,  took  only  an  estate  for  life. 

In  all  the  preceding  cases  it  will  be  aeen  that  the  testator  bad 
annexed  to  the  term  "  heira  of  the  body  "  words  of  explanation, 
which  left  no  doubt  of  bis  having  used  the  expression  as  synony- 
.mous  with  sons.  These  cases,  therefore,  may  be  supported 
without  impugning  the  general  pdociple,  aa  stated  by  Ijord  Al- 
vanley  in  the  case  of  Poole  v.  Poole,  {b)  that  the  Courts  will  not 
deviate  &om  the  rule  which  gives  an  estate  tail  to  the  first  taker, 
if  the  will  contains  a  limitation  to  the  heirs  of  his  body,  except 
where  the  intent  of  the  testator  appears  so  plainly  to  the  con- 
trary that  nobody  can  misunderstand  it;  for  the  will  in  these 
oases  seemed  to  supply  the  clear  incontrovertible  evidence  of  in- 
tention required  by  such  a  statement  of  the  doctriue. 

On  the  other  hand,  in  the  case  of  Jonea  v.  Morgan,  (c)  it  was 
decided,  that  in  perfect  conaiatency  with  the  priociple  of  (he 
caaes  just  stated,  that  a  devise  to  w.  for  life,  without  impeach- 
ment of  waste,  and  after  his  decease  to  the  use  of  the  heirs  male 
.  of  the  body  of  W.  lawfully  begotten,  severally,  respee- 
[  303  ]  lively,  and  in  remainder,  the*  one  after  the  other  as  they 
and  every  of  them  shall  be  in  seniority  of  age  and 
priority  of  birth,  gave  W.  an  estate  tail.     Lord  Thurlow  said, 

(a)  1  East,  364  j  see  alao  MandeTiIle  v.  Lackej,  3  It[gd.  F.  C.  35S,  post.  As  to 
the  expreuioD,  heirs  male  noto  Hiring,  see  Barchen  v.  Durdant,  Rajm.  330  ;  S.  C.  S 
Vent.  311  ;  ante,  vol.  1,  p.  278.  For  some  other  instances  of  the  same  kind,  ante, 
pp.  IS,  IB. 

(h)  3  Boa.  &  Fal.  GST.  There  Is  a  striking  aimilarity  between  the  general  scope 
of  Lord  AlvaoleT's  reasoning  heie,  and  dial  of  Lords  Eldoa  and  R«d«dtle,  in  Jea- 
K>n  t.  Wright,  ante,  390,  S91. 

(e)  John  «.  Morgtm,  1  B.  C-  C.  206. 
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"  Where  the  estate  ia  bo  given  that  it  is  to  go  to  every  person 
■who  can  claim  as  heir  to  the  first  taker,  the  word  heirs  must  be 
a  word  of  limitation.  All  heirs  taking  as  heirs  mast  take  by 
descent." 

So  in  Poole  v.  Poole,  (a)  where  a  testator  devised  all  bis  real 
estate  to  the  use  of  trustees,  in  tjnst  for  his  first  son  during  his 
life,  and  also  upon  trust  to  preserve  contingent  remainders,  and 
after  his  decease  in  trust  for  the  several  heirs  male  of  such  sons 
lawfully  issuing,  so  that  the  elder  of  such  sons  and  the  heirs  male 
of  his'bodf  should  always  take  before  the  younger  and  the  heirs 
male  of  his  body,  remainder  to  the  second,  third,  fourth,  and 
other  son  and  sons  of  the  testator  for  their  respective  lives,  and 
also  upon  trust  to  preserve,  remainder  in  trust  for  the  several  heirs 
male  of  their  bodies  lawfully  issuing,  so  as  the  elder  of  such  sons 
and  the  heirs  male  of  his  body  should  take  before  the  younger 
of  such  sons  and  the  heirs  male  of  his  body,  remainder  to  his 
first  and  every  other  daughter  for  their  lives,  and  upon  trust  to 
preserve,  remainder  to  the  several  heirs  male  of  their  respective 
bodies,  so  that  the  elder  of  such  daughters  and  the  heirs  male  of 
her  body  should  always  be  preferred  to  the  younger  of  such  daugh- 
ters and  the  heirs  male  of  her  and  Hieir  body  and  bodies.  The 
testator  then  charged  the  estates  with  certain  portions,  and  de- 
vised them,  in  failure  of  such  issue  by  him  as  Eiforesaid,  but  not 
otherwise,  upon  trust  for  his  nephew  A  for  life,  and  upon  trust 
to  preserve,  remainder  in  trust  for  the  first  and  other  son  and  sons 
of  A,  as  they  should  be  in  seniority  of  age  and  priority  of  birth, 
and  the  several  heirs  of  their  respective  bodies  lawfully 
issuing,  so  that  *  the  eldest  of  such  sons  and  the  heirs  of  [  304  J 
his  body  should  be  preferred  to  the  younger  of  the  same 
sons  and  the  heirs  of  his  and  their  body  and  bodies.  The  ques- 
tion was,  whether  the  eldest  son  of  the  testator  took  an  estate  for 
life  or  in  tail;  in  other  words,  whether  the  testator  had  not  ex- 
plained himself  by  the  words  "  heirs  male  of  the  body  "  in  that 
devise  to  mean  soTis,  by  declaring  that  the  elder  of  "  such  sons  " 
should  be.  preferred  to  the  younger.  Lord  Alvanley,  and  the  rest 
of  the  Court  of  Common  Pleas,  expressly  avoiding  an  intimation 
of  what  their  opinion  would  have  been  if  that  clause  had  stood 
alone  in  the  will,  held,  that  in  connection  with  the  devise  to 
the  other  sons,  the  danghters,  and  the  nephew,  the  son  took  an 
estate  tail 

In  this  case  the  context  certainly  much  assisted  the  construc- 
tion adopted  by  the  Court,  for  as  the  other  sons  of  the  testator 
as  well  as  his  daughters,  took  successive  estates  tail,  it  was 
scarcely  supposable  that  he  could  intend  the  first  son  to  have 
only  an  estate  for  life.  To  have  made  such  a  difTerence  between 
the  sons  would  have  violated  the  general  plan  of  the  will.     The 

(a)  3  Bm.  ft  Pol.  620. 
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clause  which  gave  rise  to  the  question,  although  appBed  jaap- 
erly  enough  iu  a  subsequent  part  of  the  will  to  the  devise  to 
the  other  sons  of  the  testator,  was  redundant  in  the  position 
which  it  here  occupied,  where  its  insertion  was  evidently  an 
error. 

Again,  in  the  case  of  Jack  v.  Fetheratone,  (a)  where  the  words 
of  devise  were :  ■'  I  give,  kc.  to  W.,  and  to  bis  heirs  male, 
according  to  their  seniority  in  age,  on  their  respectively  attaining 
the  age  of  twenty-one  years,  all  my  estates  real  and  personal,  in 
lands,  booBes,  and  tenements,  not  hereinbefore  dis- 
[  305  }  posed  of,  the  ^Idest  son  surviving  pf  the' said  W.,  and 
the  heirs  male  of  his  body  lawfully  begotten,  alaays  to 
be  preferred  to  the  second  or  younger  son ;  and  in'  case  of  the 
failure  of  issue  male  in  the  said  W.  surviving  him,  or  their 
dying  unmarried  and  without  lawful  issue  male  attaining  the 
age  of  twenty-one  years,  then  to  T.,  (brother  of  the  said  W.,) 
and  his  heirs  male  lawfully  begotten,  or  attaining  the  age  of 
twenty-one  years,  the  elder  to  be  preferred  to  the  younger ;  and 
in  case  of  the  death  or  failure  of  the  issue  male  of  the  said  T. 
lawfully  begotten,  and  their  not  attaining  the  age  of  twen^-one 
years,  then  to  my  right  heirs  forever."  The  House  of  Lords 
held,  that  "W.  took  an  estate  tail  male.  Lord  C.  J.  Tiadal 
declared  the  unanimous  opinion  of  the  Judges  to  be,  that  the 
present  case  was  governed  by  the  rule  laid  down  by  Lord 
Alvanley  in  Poole  v.  Poole,  "  that  the  first  taker  shall  be  held  to 
have  an  estate  tail  where  the. devise  to  him  is  followed  by  a 
limitation  to  him  and  the  heirs  of  his  body,  except  where  the 
intent  of  the  testator  has  appeared  so  plamly  to  the  contrary 
that  no  one  could  misunderstand  it."  Here  the  subsequent 
words  were  not  wholly  incompatible  with  an  estate  taiL  U  W. 
took  on  estate  tail,  the  elder  son  surviving,  the  heirs  male  of  hia 
body  would  be  preferred  to  the  second  or  the  younger  son,  and 
any  difficulty  created  by  the  words  refening  to  the  majority  of 
the  devisees  occurred  equally  whether  the  estate  toil  was  in  W. 
or  in  his  sons. 

By  contrasting  Lowe  v.  Daviea  and  Lisle  v.  Gray  with  Jones 
V.  Morgan,  and  Goodtitle  v.  Herring  with  Poole  v.  Poole  and 
Jack  V.  Fetherstone,  the  limits  of  the  doctrine  of  the  respective 
cases  will  be  perceived. 

In  further  confirmation  of  the  doctrine  that  the  words  "  heirs 
of  the  body,"  are  not  controlled  by  expressions  of  an  equivocal 
import,  may  be  cited  the  case  of  Douglas  v.  Congreve,  (A) 
[  306  ]    where  '  a  testator  devised  real  estate   to    A  for  lue,  * 

and'  after  his  decease  to  the  heirs  of  his  body,  and  so 
on  to  several  other  persons  by  way  of  remainder  in  like  manner, 
and  then  declared  that  all  the  aforesaid  limitations  were  in- 

(a)  9  BUgh.N.  S.a37.  (()  S  ScotE,Si3;  S.  C.I  Bm*.  59. 
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tended  by  him  to  be  tn  strict  settlement,  with  remainder  to  hia 
own  right  heirs  forever ;  and  the  Conrt  of  C.  P.  certified  an 
opinion  that  these  ambignous  worda  did  not  prevent  the  devi- 
sees from  taking  estates  tail  under  the  prior  words  of  devise ; 
which  certificate  was  afterwards  confirmed  by  Lord  Langdale, 
M.  B.,  'who  observed,  "  In  the  present  case  uieie  is  no  execu- 
tory trnst.  It  is  a  case  of  direct  devise  of  the  legal  estate,  and 
in  terms  which,  according  to  the  mlea  of  jaw,  give  an  estate 
tail  to  the  plaintiff;  and  it  does  not  appear  to  me  that  the 
words,  "  in  strict  settlement,"  can  have  the  legal  efiect  of  alter- 
ing that  estete.  An  executory  trust  would  have  admitted 
greater  latitude  of  interpretation,  and  the  effect  of  the  words 
might  have  been  different." 


Digitized  bvGoO^^IC 


CHAPTER  XXKIX. 


L  Rule  in  TTtWs  case. 
IL  " Ckiid,"  " Son,"  "  Daughter"  S^.  where  used  a*  nomma  col- 
lectiva. 

Cfiildren,  where  ■  word  of  UmJntion. 

Bole  ia  Wild'i  caie. 

To  A  and  Jiii  diid  or  diildrei  forever,  [p.  30S.] 

Observations  bpon  Hodges  u.  Middletoa,  [p.  308.] 

To  J.  and  All  diildrtn  lawfuUv  to  be  bezotien,  [p.  309.1 

DCTiae  in  remainder  Co  B  and  lo  hie  children  lawfull;  begotten  forever,  [p.  .109.] 

Soggeated  modiScation  of  the  tenna  of  the  rule.  [p.  310.J 

Application  of  the  rale  to  fuCure  devisea,  [p.  311.] 

Rule  in  Wild's  caa«  as  to  the  children  taking  jointlv,  [p.  313.] 

To  A  and  her  children,  and  their  heirs,  [p.  312.1 

To  A  and  her  children,  and  (heir  heirs,  [p.  313.] 

Children  held  to  t^e  by  waj  of  remainder,  [p.  313.] 

Obwrvations  upon  Jefwry  v.  Hone^wood,  [p.  313.] 

Children  held  to  be  a  word  of  limitaiioD,  notwithstanding  the  existence  of  children, 

[p.  3U.] 
Deviw  10  A  as  a  "  place  of  Inheritance  to  her  and  her  children,  or  her  iaane,"  [p.  315-1 
Knlo  whether  appUcable  to  begaeiU  of  personalty,  [p.  316.] 
Parent  entiled  for  life,  and  children  taking  nltenor  interest,  [p.  316.] 
Devises  to  aont  not  diatingaishable  from  deviaea  to  duldret,  (p.  SIT.] 
"  Son,"  "  child,"  "  danahter,*'  &c.  where  uaed  aa  nomina  collectiva,  [p.  318.] 
To  A  and  if  he  dienof  Aainn^aion,  fp.  31S.J 
To  J.,  and  if  ho  die  having  no  son,  [p.  318.] 

To  A  for  life,  and  afier  his  death  "  to  sach  aoa  as  he  Bball  have,"  [p.  318.] 
Remark  on  Btibinion  v.  Robinson,  [p.  319.] 
To  A,  and  if  she  marries  and  has  a  son,  then  to  that  aon,  [p.  330.] 
"  Son  "  held  10  be  a  word  of  limitation,  Ip.  320.] 
Remark  on  Hellish  v.  Melliah,  [p.  321.) 
"Son"  held  to  be  a  word  of  limitation,  [p.  331.1 
Wtwd  "  child  "  held  lo  be  naed  m  nomen  colIeetlvDm,  and  to  confer  an  etua  tail, 

[p.  322] 
"  In  esse  A  shonld  leave  no  child,"  with  context :  Held,  to  create  an  ettate  tail, 

[p.  323.1 
Remark  on  Kaggelt  v.  Beatv,  [p.  394.] 

Words  referring  to  leanng  no  childrtn,  held  lo  mean  leaving  no  ianie,  [p.  334.] 
"  If  she  haa  any  child,"  [p.  325.] 
QnesttoD  whether  words  referring  to  failnre  of  mat  meant  dKIifrai,  m  In  another  gift 

in  same  wiU,  [p.  325,  note.] 
Whether  term  "eldest  son,"  used  as  nomen  collectivnm,  [p.  326.] 
Bemark  on  Choriton  v.  Craven,  [p.  326.] 
Devise  to  "  eldest  son  "  held  not  to  confer  an  estate  tail  male,  [p.  327.] 

L  The  mle  of  coostraction  commonly  referred  to  ha  the  doc- 
trine of  Wild's  case  (a)  is  this :  that  where  lands  are  devised  to 

m.  BichardsMi  v.  Tard- 
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a  person  and  his  children,  and  he  hag  no  child  at  the  time  of  the 
devise,  the  parent  takea  an  estate  tail ;  ^  for  it  is  said,  "  the  in- 
tent of  the  devisor  is  manifest  and  certain  that  the  children  (or 
iBSoea)  should  take,  and  as  immediate  devisees  they  cannot 
take,  because  they  axe  not  in  rerum  natura,  and  by  way  of  re- 
mainder they  cannot  take,  for  that  was  not  his  (the  devisoi's) 
intent,  for  the  gift  is  immediate ;  therefore  such  words  shall  be 
-  taken  as  words  of  limitetioo."  In  support  of  this  position,  a 
case  is  referred  to,  as  reported  by  Sergeant  Bendloes,  (a)  in 
which  the  devise  was  to  husband  and  wife,  "  and  to  the  men 
children  of  their  bodies  begotten,"  and  it  did  not  appear  that 
tbey  bad  any  issue  male  at  the  time  of  the  devise,  and  therefore 
it  was  adjudged  that  they  had  an  estate  tail  to  them  and  the 
heirs  male  of  theii  bodies.  The  principle  has  been  followed  in 
several  subsequent  oases. 

*  Thus,  iu  Davie  v,  Stephens,  (b)  where  a  testator  [  308  ] 
devised  to  bis  son  S.,  when  he  should  accomplish  the 
fttll  age  of  twenty-one  years,  the  fee  simple  and  inheritence  of 
Lower  Shelstone,  to  him  and  hit  child  or  children  forever,  but  if 
he  ehoold  happen  to  die  before  twenty-one,  then  over  to  testa- 
tor's wife  forever.  S.  was  unmarried  at  the  death  of  the  tes- 
tator, and  it  was  held  t^at  he  took  an  estate  tail,  there  ftetflg-  no 
children  to  take  an  immediate  estate  bj/  purchase.  The  meaning, 
Lord  Mansfield  said,  was  the  same  as  if  the  expression  had  been 
"  to  S.  and  bis  heirs,  that  is  to  say,  his  children  or  his  issue." 
The  words  "  forever"  made  no  difference,  for  the  heirs  (of  the 
body)  of  8.  might  last  forever,  (c) 

oo,  in  the  case  of  ^ale  v.  Barter,  (<Q  wh«re  the  devise 


generollT  duied  Willi  tbeae  caam ;  bnt  ai  the  devite  iraa  to  J.  W.  and  his  aona  in  i/al 
male,  it  u  clear  tbal  he  look  an  estate  Mil  without  conttming  "  mdi  "  u  a  word  of 
limitation;  and  the  onlj  cooseqaence  of  the  non-exittence  of  a  son  wu'hia  exclmion 
from  takJnK  immediBtely  under  ihs  deTise. 

(c)  la  Bodees  v.  Middleton,  Dong.  431 ,  Lord  HanaSeld  and  the  Conrt  of  Eios'B 
Bench  jntlinM  to  think  that,  where  a  testator  devised  to  A  fbr  life,  and  after  her 
death  to  As-  ddtdrtn,  upon  condition  thatihe  or  the;  constantly  paid  £30  a  year  for 
a  clei^man  to  officiate  in  her  chapel,  and  on  failure  thereof  to  testator's  own  next 
hein,  and  in  case  of  failnre  of  children  of  A,  then  to  her  brother  O.,  &c.  A  had  an 
estate  tail ;  or  that,  if  she  took,an  estate  for  life,  the  children  look  an  estate  tail ;  and 
M  recOTeries  had  been  snlKred  bj  both,  the  alternative  of  these  propositions  was  not 
material.  As  the  lidiilation  to  the  children  in  this  case  was  bj  way  of  remaindar, 
thei«  seeme  to  hate  beep  no  ground,  whether  a  child  existed  at  the  date  of  the  will  or 
not,  for  holding  the  parent  lo  be  tenant  in  tail.  It  is  as  difficnlt  to  perceive  anj 
satisfactory  reason  for  giving  the  children  estates  tail.  The  direction  to  paj  the  £30 
Bjear  would  bare  enl^ged  their  devise  lo  a  fee  simple.     See  snp.  ITS. 

(d)  !  Boi.  &  Pdt.  48S ;  bni  see  Doe  d.  Davy  r.  Bomsall.  6  Dnm.  ft  E.  30 ;  8.  C. 
nom.  Baniasll  v.  Davy,  1  Bos.  &  Fnll.  315  ;  Doe  d.  Oilman  v.  Elvey,  4  East,  313, 
poet,  where  it  teems  to  have  been  taken  for  granted  that,  nnder  a  devise  to  A  and 
Dis  iame,  the  isane  took  bj  way  of  remunder ;  and  it  is  observable  that,  in  ibe  case 
of  Heron  v.  Stokea,  I  Dm.  &  Warren,  107,  Sir  Edward  Sugden  snggesled  that  the 
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[  309  ]  •  was  in  these  wotdH,  "  It  is  my  will  that  all  my 
lands  and  estates  shall  after  my  decease  come  to  my 
son  J.,  and  his  children  lawfully  to  be  begotten,  with  full  power 
for  him  to  settle  the  same,  or  any  part  or  parts  thereof,  by  will 
or  otherwise,  on  them  or  any  of  them,  aa  he  shall  think  proper, 
and  for  default  of  such  issue,  then,"  over  in  like  manner  to  a 
daughter.  J.  had  no  child  at  the  date  of  the  will,  or  at  the  death 
of  the  testator.  The  Court  of  Common  Pleas,  on  the  authority 
of  Wild's  case,  Wharton  v.  Gresham,  and  several  other  cases, 
(which  the  writer  has  referred  to  other  grounds,  as  they  did  not 
involve  the  inquiry  whether  the  devisee  had  children  or  not  at 
the  time,)  held,  tiiat  J.  took  an  estate  tail,  the  Chief  Justice 
(Lord  Alvanley)  expressly  intimating  that  the  Court  gave  no 
opinion  as  to  what  would  have  l>eeD  the  constructioa  if  there 
had  been  children  born  at  the  time  of  the  devise. 

Again,  in  the  recent  case  of  Broadhnrst  v.  Morris,  (a)  where 
the  testator  devised  all  his  share  of  his  two  estates  in  W.  to  bis 
daughter  E.  for  life,  and  at  heV  decease  to  F.,  her  husband,  dur- 
ing his  life;  and  at  the  decease  of  his  said  son-in-law,  P.,  he 
directed  that  the  whole  legacy  to  him  should  go  to  his  (testa- 
tor's) grandson,  3.,  and  to  his  children,  lawfully  be^tten,  forever; 
bat,  in  defeult  of  such  issue  at  his  decease,  then  over.  B.  was 
unmarried  at  the  death  of  the  testator.  It  was  con- 
[  310  ]  tended  that  the  words  *  "  at  his  decease,"  distinguished 
the  present  case  from  the  jprevious  authorities ;  and  it 
was  also  suggested,  that,  by  the  effect  of  the  words,  "  forever,*' 
the  children  might  take  the  fee ;  but  the  Court  of  K.  B.  certi- 
fied, (the  case  being  from  Chancery,)  that  the  devise  conferred 
an  estate  tail  on  B. 

Thus,  the  cases  have  established,  it  should  seem,  that  a  devise 
to  a  man  and  hi's  children,  he  having  none  at  the  time  of  the 
devise,  gives  bim  an  estate  tail. 

J%e  time  of  the  devise  appears  to  denste  rather  the  period  of 
the  making  of  the  will,  than  the  time  of  its  taking  effect,  and  yet 
it  is  impossible  not  to  see  that  the  material  period  in  regard  to 
the  evident  design  of  the  rule,  is  the  death  of  the  testator,  when 
the  will  takes  enecL 

The  object  of  the  rule  manifestly  is,  that  the  testator'a  inten- 
tion in  favor  of  children  shall  not  in  any  event  be  frustrated ;  but 

more  natural  conelTaction  of  a  gift  M  one  and  his  children,  iiert  being  no  chUdrai  in 
eat  at  the  time,  and  that  whicb  he  ihoold-  have  adopted  in  the  absence  o(  anthoril;  the 
other  way,  would  be  to  hold  it  to  bo  a  gift  to  the  parent  for  life,  with  nmainder  lo  ths  . 
children.  These  remarks  do  not  ebow  that  this  eminent  Jndge  considered  that  the 
antliorities  would  have  left  him  free  to  adopt  anch  a  conitntction,  if  the  point  had 
called  for  decision.  He  would  doubtless  have  felt  himself  bound  to  follow,  in  r^ard 
to  real  e«taia,  the  often  recoexiied  rule  in  Wild's  case,  either  with  or  without  ths 
modification  snggeited.  With  respect  to  personalty,  perhaps,  the  antboritiei  woald 
not  be  found  to  present  so  formidable  aa  oostaele  Eo  the  adoption  of  the  doctriae  of 
the  Irish  Chancellor. 

(a)  a  Bam.  ft  Adotph.  1. 
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if  it  be  applied  ooly  in  case  of  there  being  no  child  living  at  the 
time  of  the  making  of  the  will,  the  accident  intended  to  be  bo 
carefolly  gaarded  against  may  occur.  For  suppose  there  shoold 
happen  to  be  a  child  or  children  at  that  time,  who  should  subse- 
quently die  in  the  testator's  lifetime,  so  that  no  child  was  living 
at  his  death ;  in  this  case,  though  there  was  no  child  to  take 
jointly  with  the  parent,  yet  the  role  would  not  be  applied  in 
favor  of  aftei-bom  children.  On  the  other  hand,  in  the  converse 
case,  namely,  that  of  there  being  a  child  at  the  death,  but  not 
at  the  date  of  the  will,  an  estate  tail  would  be  created,  though 
-tiieTe  was  a  child  conapetent  to  take  by  purchase,  so  that  we 
gronnd  npon  which  that  construction  has  been  resorted  to  did 
not  exist.  Indeed,  a  still  more  absurd  consequence  may  follow 
from  an  adherence  to  the  literal  tenns  of  this  rule  of  construction 
in  the  latter  case ;  for  suppose  there  is  no  child  at  the 
making  of  the  will,  but  a  child  subsequently  comes  *  into  [  311  ] 
exiatence,  who  survives  the  testator,  and  the  parent 
does  not,  the  devise  would  fail  altogether,  notwithstanding  the 
existence  of  a  child  at  the  death  of  the  testator,  if  it  were  held 
that  the  parent  would  have  been  tenant  in  tail,  (a)  These  cir- 
cnmatances  actually  occurred  in  Buf&r  v.  Bradford,^  (b)  where  a 
testator  in  a  certain  event  gave  real  and  personal  estate  to  A 
and  the  children  bom  of  her  body,  (c)  A.  havmg  died  in  the  testa- 
tot's  lifetime,  leaving  a  child,  who  was  bom  eStet  the  making  of 
the  will,  when  A  had  no  child,  it  was  contended,  on  the  authority 
of  -Wild's  case,  that  the  devise  had  lapsed  ;  but  Lord  Hardwicke 
held  the  child  to  be  entitled.  His  Lordship  said,  "  it  must  be 
allowed  that  children  in  their  natural  import  are  words  of  pur- 
chase, and  not  of  limitation,  unless  it  is  to  comply  with  the 
intention  of  the  testator,  where  the  words  cannot  take  effect  in 
(M^r  other  way." 

If  the  literal  terms  of  the  rule  in  Wild's  case  can  be  departed 
from  in  the  manner  suggested,  in  order  to  give  effect  to  Us  spirit, 
it  would  seem  to  follow  that  the  parent  wonld  never  be  held  to 
take  an  estate  tail  if  there  were  a  child,  who,  according  to  the 
established  rules  of  construction,  could  have  taken  jointly  with 
the  parent.  Consequently  if  the  devise  were  futnre,  so  that  all 
children  coming  in,  esse  before  the  period  of  vesting  in  poBsession 
would  be  entitled,  {Sf  the  rule  which  makes  the  parent  tenant  in 


[a)  Bat  Doir  M«  I 

h)  a  Atk.  £20. 

(ej  In  some  of  the 

duldnn  and  ■  gift  to 


Viet.  e.  26,  i  38,  ante,  toI.  I,  p.  311. 


r  the  etrlT  caM«,  an  absard  diatinctioo  it  taken  between  a  gift  to 
■  gift  to  cbildren  oftiu  body,  as  if  the  latter  more  Btronglj  pointed  to  an 
Even  Lord  Hale  seriouBlj  advanced  it  in  King  v.  Mellmg,  I  Vent.  230. 
This  ii  indeed  "Bi>elliiig  a  irill  ant  bj  little  bints."    See  aame  judgment,  330. 
(d)  Ante,  79. 


1  S«e  Parkman  i.  Bowdoin,  1  Snmner,  366 ;  Annable  c.  Patch,  3  Pick.  860. 
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tail  would  (if  at  all)  only  come  into  operation  in  the 
[  313  ]      absence  of  any  stick  objects.     In  the  *  case  of  Broad- 

hurBt  V.  Morris,  (a)  the  role  seems  to  hare  been  applied 
to  a  devise  of  this  description,  bnt  this,  peculiarity  in  the  case 
does  not  appear  to  have  attracted  attention,  and  it  must  be  con- 
fessed, that,  in  reference  to  caaes  of  every  class,  the  modifica- 
tiou'of  the  doctrine  suggeated  in  the  preceding  remarks  has  to 
encouDter  the  objection,  that  it  makes  the  constmctiou  of  the 
devise  depend  upon  suhsequent  events,  and  thezefore  its  adop- 
tion is  not  too  hastily  to  be  assumed. 

It  has  been  hitherto  treated  as  an  undeniable  position,  that  in 
tiie  devises  under  consideration,  children,  if  there  be  any,  will 
take  jointly  with  their  parent  by.  purchase ;  and  such  cer^inly 
is  the  resolution  in  wild's  case,  as  reported  in  Ckike,  (b)  who 
lays  it  down  :  "  If  a  man  devise  land  to  A  and  to  his  children 
or  issue,  and  thep  then  have  issue  of  their  bodies,  there  his  ex- 

K'ess  intent  may  take  effect  according  to  the  rule  of  the  common 
w,  and  no  manifest  and  certain  intent  appears  in  the  will  to 
the  contrary ;  and  therefore,  in  such  case,  they  shall  have  bnt  a 
joint  estate  for  life."  '■ 

And  in  conformity  to  this  doctrine  seems  to  be  the  case  of 
Oates  d.  Hatteiley  v.  Jackson ;  ^  (c)  where  a  testator  devised  to 
his  wife  J.  for  her  life,  and  after  her  decease  to  his  daughter  B. 
and  her  children  on  hei  body  begotten  or  to  be  begotten  by  W. 
her  husband,  and  their  heirs  forever.  B.  had  one  child  at  the 
date  of  the  will,  and  afterwards  others ;  and  it  was  held  that  she 
took  jointly  with  them  an  estate  in  fee,  and  consequently  that 
on  their  deaths  (which  had  happened)  she  became  entitled  to 
the  entirety  in  fee.     This,  it  will  he  observed,  was  the  case  of  a 

devise  in  fee, 
[  313  ]  '  But  in  the  more  recent  case  of  Jeffery  V.  Honywood,  {dj 
where  a  testator  gave  certain  estates,  subject  to  charges, 
to  A,  and  to  all  and  every  the  child  and  children,  whether  male 
or  female,  of  her  body  lawfully  issoing,  and  tmto  his,  her,  aaid 
their  heirs  or  assigns  forever,  as  tenants  in  common.    A  died  in 

I  a)  Anie,  p.  309. 
6)  6  Rep.  17.     [^w  plural "  ihe;  "  and  "their"  appean  tob«  used  bj  mutaki.] 
cj  3  Stra.  IlTa.    See  also  Baffar  e.  Bradford,  S  Atk.  320. 
d)  4  Hadd.  398.    8«e  alao  Newman  b.  NiKhiingale,  t  Cox,  MI,  dsowlien  stated. 

1  Bnt  in  a,  citte  where  a  tMtator  deviaed  as  followi,  "  I  giTe  to  mj  son  B.  the  im- 
provement of  all  mf  real  eitate,  wbich  it  not  oiberwiio  dUpoaed  of,  lo  him,  his  chil. 
dren  or  grandc^hildren  j  and  if  my  said  «on  B.  ihonid  dseeaae  withont  cbiJdren  or 
grandchildren,  the  uid  real  estate  is  lo  descend  to  tiein  of  tn;  ion  J.,  decaaaed,"  and 
when  tlie  will  waa  made,  B.  had  children,  bnt  no  erandchild,  it  was  held,  that  B.  cogk 
an  «atate  tail  under  the  will.  Wheailaiid  v.  Dodge,  10  Metcalf,  50a.  Wilde,  J.,  in 
this  case  aaid  :  "  II  ia  true  that  the  defendant  at  tlw  tiAe  of  the  deriae,  had  children, 
hot  he  had  no  grandchildren,  and  b;  the  eiprem  word*  of  tbe  will,  they  were  10  take 
twder  it,  which  the;  conld  noi  do,  nnlesi  the  defendant  look  an  e»ta(a  tail." 

■  8«e  FaAman  v.  Bowdoio,  1  Samner,  36S ;  AUea  ■>.  Hoyt,  6  Uetcalf,  3M. 
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the  lifetime  of  the  testator,  leaving  ten  children.  (It  is  not 
expressly  stated  whether  any  of  the  children  were  living  at  the 
date  of  the  will,  but  it  seems  probable  that  this  waa  the  case.) 
The  question  was,  wiiether  A  took  an  estate  in  fee  in  an 
eleventh  share,  the  consequence  of  which  would  be  that  it 
lapsed  by  her  death  in  the  testator's  lifetime.  The  affirmative 
was  contended  for  on  the  authority  of  Oates  v.  Jackson  ;  but 
Sir  John  Leach,  Y.  C,  held  that  A  had  a  life  estate  only ;  he 
said,  "  There  are  two  gifts,  one  to  the  mother,  without  words  of 
limitation  superadded,  and  another  to  her  children,  their  heirs 
and  assigns;  and  these  two  gifts  can  only  be  rendered  sensible 
by  construing,  as  the  words  import,  a  life  estate  to  the  mother, 
and  a  remainder  in  fee  to  the  children.  In  Oates  v.  Jackson, 
the  mother  was,  by  the  plain  force  of  the  expression,  compre- 
hended in  the  limitation  in  fee." 

The  difference  of  expression,  however,  in  the  two  cases  is 
extremely  slight.  In  Jeffery  v.  Honywood,  the  gift  is  "  to  A 
and  to  aU  and  every  the  child  and  children."  In  Oates  v.  Jack- 
son, "  to  A.  and  her  children."  The  only  difference  consists  in 
the  word  "  to,"  and,  according  to  the  report  of  the  latter  case  in 
Mod^n  Reports,  (a)  even  this  slight  difference  is  extinguished, 
the  e:xpreseion  there  being  "to  B  and  to  the  children  of  her 
body."  (b) 

•  Even  supposing  the  words  of  the  limitation  not  to  [  314  ] 
apply  to  the  mother,  (in  which  case,  however,  it  might 
have  been  contended  that  she  took  the  fee  by  force  of  the  word 
"  estates,")  it  is  difficult  to  see  upon  what  ground  the  devise  to 
the  children  could  be  held  to  be  a  remaijider  expectant  on  the 
mother's  estate,  and  not  to  be  immediate  or  in  possession  as  to 
all  the  objects.  His  Honor's  objection  to  the  latter  construction 
is,  that  "  after-born  children  would  be  included  in  this  devise, 
and  it  is  a  singular  intention  to  impute  to  a  father,  that  he  means 
his  daughter's  personal  interest  in  an  estate  should  continually 
diminish  upon  the  birth  of  a  new  child."  But,  according  to  all 
the  authorities,  (c)  including  a  decision  of  the  Vice- Chancellor 
himself,  {d)  an  immediate  gift  to  children  vests  exclusively  in  the 
objects  living  at  the  death  of  the  testator. 

The  case  of  Jeffery  v.  Honywood  seems  to  be  inconsistent 
with  and  niust  therefore  be  considered  as  overruled  by  the  case 

(a)  7  Mofl.  459. 

[bj  It  hu  been  jnnljr  Ktnarkcd,  bowerer,  bj' >  recent  irriKr,  tbnt  the  sabstitatlon 
of  the  words  "  big,  bcr,  uid  tbeir,"  Tor  the  simple  "  Uieir "  of  Obim  v.  JockBou,  sbovred 
ihe  testator')  idea  tbat  it  was  probable  {qn.  possible]  that  only  one,  and  Aac  eiiber 
male  or  female,  might  become  entitled  to  his  boaoij ;  whereas,  if  he  had  intended  tbe 
mother  to  take  as  tcnantin  common  in  t(x,  in  no  case  would  the  estate  hare  gone  to 
one  ma!e.     Prior  on  Constroetion  of  Issue,  &e.  pi.  54. 

(c)  Heath  b.  Heath,  2  Aik.  lai  ;  Singleton  v.  Singletoo,  1  B.  C.  C.  5ii,  n.,  and 
other  caaes  cited  ant*,  p.  74. 

{d)  Scoit  r.  Harwood,  S  Madd.  33!. 


VOL.  II. 
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of  Broadhuist  v.  Morris,  (a)  already  stated.  It  is  trae  that  the 
former  case  was  cited  with  seeming  approbation  in  the  case  of 
Bowen  v.  Bcrowcroft,  (b)  by  Mr.  Baron  Alderson,  who  founded 
the  latter  decision  mainly  on  its  anthority ;  but  the  cases  are,  it 
is  submitted,  distinguishable,  as  will  be  seen  by  referring  to  the 
statement  of  Bowen  v,  Scrowcroft  in  a  subsequent  chapter. 

In  some  instances  the  courts  seem  to  have  ioclined  to  constme 
"children"  a  word  of  limitation,  notwithstanding  the  existence 

of  children.^  Thus,  in  Wood  v.  Baron,  (c)  where  a 
[  315  ]      testator  devised  to  his  daughter  his  whole  'estate  and 

effects,  real  and  personal,  who  s/umld  hold  and  enfoj/ 
the  same  as  a  place  of  inheriiance  to  her  and  her  children,  or  her 
issue,  forever;  and  if  his  daughter  should  die  leaving  no  child 
or  children,  or  if  her  children  should  die  without  issue,  then  over. 
It  was  held  that  the  daughter  took  an  estate  tail,  though  she  had 
issue  at  the  time  of  the  making  of  the  will,  and  of  the  death  of 
the  testator. 

In  Seale  v.  Barter,  (d)  Lord  Alvanley  observed  that  according 
to  the  report  of  Wild's  case  in  Moore,  (e)  two  of  the  Judges 
thought  it  was  an  estate  tail  in  him,  though  there  were  children 
at  the  time  of  the  devise  ;  but  probably  it  did  not  occur  to  his 
Ijordship  that  the  devise  in  that  case  was  to  A  and  his  wife, 
and  after  their  death  to  their  children,  which  it  is  now  admitted 
on  all  hands  gives  an  estate  for  life  to  the  parents,  with  remain- 
der to  their  children ;  so  that  the  notion  as  to  its  being  an  estate 
tail  was  clearly  untenable.  (/)  Had  the  observation  been  ap- 
plied to  a  devise  to  A  and  his  children  simply,  it  might  have 
bad  more  weight. 

The  word  "  children  "  seems  to  have  been  construed  as  a  word 
of  limitation  (in  a  very  obacnre  will)  in  the  case  of  Doe  d.  Gigg 
V.  Bradley,  (g)  where  a  testator  bequeathed  a  leasehold  property 
to  A  and  B  for  life,  share  and  share  alike,  with  survivorship  for 
life  to  A,  and  after  their  decease  to  the  children  of  A,  "  to  be 
equally  divided  between  them,  share  and  share  alike,  and  to  the 
survivor  of  them  and  their  children ;  it  was  held  that  these  words 
were  words  of  limitation,  applicable  to  the  gift  to  the  chil- 
dren, (though  there  were  children  of  snch  children  living  at 

the  date  of  the  will  and  at  the  death  of  the  testator,) 
[  316  ]      ^nd  *  accordingly  it  was  to  be  construed  as  a  gift  to 

(a)  aBaiTii.  &  Adolph.  I. 
(6)  3  Tod.  ft  Coll.  UO. 

Jl  Gut,  S59. 
a  Bqm.  ft  FnU.  4S9,  uile,  SOS. 
PI.  S19, 397,  Dom.  BiehardioD  d.  Taidley. 
)  See  alto  Mi  IiDnlihip'i  obKrvatioiis  npoD  Hodges  v.  Hiddleton,  Btated  ante,  id 
V.  Barter,  9  BoM.  h  PuU.  494,  wLich  are  inBcejiSble  of  tbe  lame  Koama. 
{g]  I6ERBt,3g9. 

'  Soo  Sukca  D.  Tillj,  I  Stoekt.  (N.  J.)  ISO. 
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the  children  absolutely,  (a)  with  anrvivorehip  between  them 
for  Hfe. 

This  case  ha«  too  much  of  peculiarity  to  authorize  any  gen- 
eral conclusion.  Lord  Hardwicke,  in  Bofiar  v.  Bradford,  (ft) 
secma  to  have  been  averse  to  the  application  of  the  rule  in 
Wild's  case  to  personal  estate,  where,  he  said,  the  effect  of  con- 
struing children  to  be  a  word  of  limitation  must  be,  that  the 
first  taker  would  have  all ;  and  the  same  reluctance  is  percepti- 
ve in  the  more  recent  cases  of  Stone  v.  Maule,  {c)  elsewhere 
stated,  and  Heron  v.  Stokes.  (</) 

In  each  cases,  however,  the  point  seems  to  be  immaterial ;  for 
as  the  role  only  applies  where  there  is  no  child  to  take  jointly 
with  the  parent,  and  as  the  absolnte  interest  in  personalty  passes 
without  words  of  limitation,  the  result  is,  that  Uie  parent,  as  the 
only  existing  object  at  the  time  of  distribution,  would  be  solely 
entitled  quacnnque  via.  {e) 

Indeed,  with  respect  to  personal  estate,  an  attempt  has  often 
been  made,  and  sometimes  with  saccess,  to  cut  down  the  parent 
(according  to.  Sir  J.  Leach's  construction  in  Jeflery  v.  Hony- 
wood)  to  a  life  interest,  the  children  taking  the  ulterior  interest 
byway  of  remainder.  Thus,  in  Crawford  v.  Trotter,  (/)  (a  de- 
cision of  the  same  learned  Judge,)  a  bequest  of  £1000  three 
per  cent  reduced  annuities  to  A  and  to  her  heirs,  (say  chil- 
dren,) was  held  to  give  a  life  interest  to  A,  and  tJie  capital  to 
htx  childreo. 

*  So,  in  the  case  of  Morse  v.  Morse,  {g)  where  a  [  317  ] 
testator  gave  to  his  daughter  A  and  her  children  £5000 
for  their  sole  use  and  benefit,  £3000  to  be  paid  in  one  year  after 
his  decease,  and  £3000  after  the  decease  of  his  wife,  and 
appointed  A  B  trustee  of  those  sums  for  his  daughter  and  her 
children;  Sir  L.  Shadwell,  V.  C,  held  the  £5000  to  be  tn 
trost  for  the  daughter  for  life,  and  after  her  decease  for  all  her 
children,  whether  born  in  the  testator's  lifetime  or  after  bis  de- 
cease. 

On  the  other  hand  in  the  case  of  Fyne  v.  Franklin,  (h)  where 
a  testator  gave  £300  to  each  of  hie  nieces  and  their  children,  to 
be  paid  within  nine  months  after  the  death  of  his  wife,  amongst 
his  nieces  and  their  children,  as  his  wife  shoold,  by  will,  appoint 
The  wife  died  witbout  having  made  any  appointment     The 

(a)  See  role  diicoMed  pott. 

ib)  Ante,  p.  311. 

(cj  9  Sim-  490. 

id)  9  Drnrj  &  W«iTBn's  cMM,  Temp.  Sngd.  8S ;  8.  C.  1  Connor  &  Lawton,  970. 

U)  See  Cape  d.  Cape,  2  You.  ft  Coll.  543.  And  iha  reaalt  woald  be  the  aame  in 
referenco  6Tea  to  real  estate,  nnder  wills  madi?  or  repabliBhod  lince  1S37,  ai  tbe  fee 
waald  pass  bv  aach  wills  without  words  of  liioiiation. 

(/)  4  Madd.  set. 

(a)   2  Sim.  48S. 

(A)  5  Sim.  4S8.  See  also  Do  Wine  v.  Do  Witta,  11  Sim.  41  ;  Suttoo  v.  Torre,  6 
Jnriit.  334 ;  Taoghan  o.  ManiocM  of  Headfort,  10  Sim.  CSS. 


Digitized  bvGoO^^IC 


282  "  CHILDREN,"   "  CHILD,".  "  SON,"   "  DADGHTER ," 

executors,  within  nine  montbs  after  her  death,  paid  the  legacies 
to  the  nieces,  who  afterwards  died  without  having  had  any  child. 
It  was  held,  that  the  payment  w^as  properly  made. 

The  same  principle  which  r^ulates  devises  to  children  applies 
to  devises  to  sons,  the  only  diilerence  being  that  the  eBtate  tall, 
which  the  latter  term,  where  nsed  aa  nomen  collectivam,  creates, 
will  be  an  estate  tail  male.  A  devise  to  A  for  life,  and  after  his 
decease  to  his  sons,  of  coiuse  gives  to  A  an  estate  for  life,  with 
remainder  to  his  sons  as  joint  tenants,  which  remainder  will  be 
either  for  life,  or  in  fee,  according  to  the  feet,  whether  the  will  is 
regulated  by  the  old  or  the  new  law. 

n.'We  now  proceed  to  consider  a  point  which  has  often 
occupied  the  attention  of  the  courts,  and  still  more  frequent* 
ly  that  of  the  conveyancing  practitioner — namely, 
[  318  ]  '  whether  the  word  "  son  "  or  "  child  "  in  the  singular 
is  a  word  of  limitation ;  which,  of  course,  is  com- 
monly its  effect  where  used  in  a  collective  sense,  t.  e.  as  sy- 
nonymous with  issue  male  or  issue  general.^ 

One  of  the  earliest  cases  of  this  kind  is  Byfield's  case,  (a) 
where,  after  a  devise  "  to  A,  and,  if  he  dies  not  having  a  son, 
then  "  over  to  the  heirs  of  the  testator,  it  was  held  that  the  word 
"  son  "  was  used  as  nomen  coltectimtm,  and  the  devise  created  an 
entail. 

So  in  Milliner  v.  Robinson,  (b)  where  a  testator  devised  to  bis 
brother  J.,  and  if  he  should  die  havinff  no  Sim,  that  the  land 
fibould  remain  over ;  it  was  held  that  J.  bad  an  estate  tail. 

Again,  in  the  case  of  Robinson  v.  Robinson,  (c)  where  the 
testator  devised  his  real  estate  to  L.  for  the  term  of  his  natural 
life,  and  no  longer,  provided  he  altered  his  name,  and  took  that 
of  R.,  and  lived  at  the  testator's  house  at  B.,  and  after  bis  de- 
cease, to  such  son  as  he  should  have  lavrfullp  to  be  begotten,  tak- 
ing the  name  of  R.,  and  for  default  of  such  issue,  then  over  to 
W.  in  fee ;  and  the  testator  willed  that  L.  might  present  whom 
he  pleased  to  any  vacancy  in  any  of  the  testator's  presentations 
during  his  (L.'s)  life,  and  that,  bonds  of  resignation  should  be 
given  in  favor  of  L.'s  children,  who  were  designed  for  holy  orders ; 
and  after  the  same  should  be  disposed  of  as  aforesaid,  gave  the 
perpetuity  of  the  presentations  to  the  said  L.  in  the  same  man- 
ner and  to  the  same,  uses  as  he  had  given  his  estates.  On  a 
bill  to  establish  the  will,  Sir  Joseph  Jekyll,  M.  R.,  held,  that 
L.  was  entitled  for  life,  remainder  to  bis  eldest,  and  but  one, 

(a)  Cited  hj  Hftle,  C.  J.,  la  Eing  v.  Snelling,  1  Tent  331. 
\b)  I  Moore,  683,  pi.  939. 

(c)  I  Barr.  38;  S.  C.  3  Yea.  Sen.  335 ;  S.  C.  in  Dam.  Froc.  norn.  Roblnton  n. 
'  Hicks,  3  B.  P.  C-  (ToEnl.  ed.)  ISO.    8«e  ^o  Hanincr'i  Caaes  Temp.  Kenjon,  ISO. 

<  S«e  East  D.  Twjfbid,  3!  Eng.  Iaw  and  Eq,  63. 
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80D  for  life,  remainder  *  in  fee  to  W. ;  and  Lord  Talbot,  [  319  ] 
on  appeal,  affirmed  the  decree.  Bat  afterwards,  a  bill 
having  been  filed  by  the  aecond  son  of  L.,  (the  first  having  died 
ao  infant,)  the  Judges  of  the  Court  of  King's  Bench,  on  a  case 
sent  to  them  by  Lord  Hardwicke,  certified  theii  opinion  "  that 
L.  ma»t  by  necessary  implication,  to  efTectoate  the  manifest  gen- 
eral intention  of  the  testator,  be  constmed  to  take  an  estate  in 
tail  male."  The  Lords  Commissiooers,  who  succeeded  Lord 
Hardwicke  in  the  custody  of  the  ^eat  seal,  confirmed  this  cer- 
tificate ;  and  their  decree  was  affirmed,  after  great  consideration, 
and  with  the  concurrence  of  all  the  Judges,  by  the  House  of 
Xjorda. 

The  authority  of  this  case  has  long  been  beyond  the  reach  of 
controversy,  not  only  from  its  having  been  decided  by  the  high- 
est tribunal,  but  in  consequence  of  its  frequent  recognition. 
Lord  Kenyan  founded  a  great  number  of  decisions  (a)  upon  it, 
and  though  his  Lordship  did  not  invariably  advert  to  the  true 
principle,  (sometimes  laying  an  undue  stress  on  the  words,  "  in 
default  of  mch  issue,"  which  a  long  line  of  cases  has  estab- 
lished to  be  merely  referential,)  (b)  yet,  in  Doe  v.  Mulgrave,  (c) 
he  distinct]^  treated  the  case  as  standing  on  the  ground  to 
which  it  haa  been  here  referred. 

Again,  in  the  case  of  Mellish  v.  MelliBh,  (d)  where  the  devise 
was  in  these  words,  "  Hamels  to  go  to  my  daughter 
C.  M.  as  follows;  m  Cfue  *  she  marrUi,  ana  haa  a  son,      [320  ] 
to  go  to   that  son;  in  case  she  has  more  than   one 
daughter  at  her  death,  or  her  husband's  death,  aaid  no  son,  to  go 
to  the  eldest  daughter ;  bat  in  case  she  has  but  one  dan^ter,  or 
no  child  at  that  time,  I  desire  it  may  go  to  my  brother  vV.  M." 
In  a  eubseqaent  part  of  his  will  the  testator  added,  "  Mrs.  P.  to 
receive  £200  a  year  from  C.  M.  during  the  life  of  Mrs.  P."    The 
question  was,  what  estate  C.  M.  took  in  Hamels.     It  was  con- 
tended for  her,  on  the  authority  of  Wight  v.  Leigh,  (e)  Wharton 
V.  Qresham,  (/)  Chorlton  v.  Craven,  (g')  Sonday's  caae,  (h)  and 
Wylde  V.  Lewie,  (i)  that  she  took  an  estate  tail.     On  the  other  _ 
side  it  was  insisted  that  C  M.  took  the  fee,  by  the  eHect  of  the 

(a)  See  Hay  e.  Coventry,  3  Dam.  &  E.  B6  j  Dm  u.  Applin,  t  Id.  ea ;  Denn  d. 
Webb  V.  Pnckay,  5  Id.  303 ;  Doe  d.  Candler  v.  Smith,  7  Id.  533 ;  Doa  d.  Bean  ». 
Ballej',  8  Id.  5  ;  Doe  d.  Cock  v.  Cooper,  1  Eaat,  S39, 

{h)  See  poet.  In  tht>  obMTvacion,  which  the  writer  haa  faand  it  neceuory  oftea  to 
make,  he  leaves  out  of  view  the  well-known  operation  of  the  wordi,  "  in  defanlt  of 
'  Bncb  iBBoe,"  to  create  cross  remainders  among  seTeral  tenant*  In  tail,  which  turns  on 
a  diSerent  principle. 

(e)  5  Darn.  &  £.  333. 

[d)  S  Baro.  &  Creu.  S30.  Examine  the  cate  of  Semird  t>.  Willock,  5  Eaat,  196, 
In  refetence  to  this  doctrine, 

(()  IS  Ves.  SM,  post. 

if)  2  Blackat.  lOSSj  ante,  308,  n. 

(a)  Cit.  2  Bom.  k  Creas.  S3t. 

(a)  9  Rep.  137. 

(i)  1  Atk.  433,  pott. 
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annuity  made  payable  by  her,  (a)  and  which  fee  waa  <lefea«ib}e 
on  either  of  three  events :  first,  if  she  married,  and  had  a  son,  it 
was  to  go  to  that  son ;  secondly,  if  she  bad  more  than  one 
daughter,  and  no  son,  it  was  then  to  go  to  the  eldest  daughter ; 
and,  thirdly,  if  she  bad  no  child  at  all,  (or  it  seems,  if  she  had 
only  one  daughter,)  it  was  to  go  to  W.  M,  The  Court,  how- 
ever, held  that  C.  M.  took  an  estate  tail  male.  Bayley,  J.,  said, 
"  It  may  be  collected  from  the  authoritiee,  that  if  the  word  son 
be  used  not  as  designatio  persotuB,  but  with  a  view  to  the  whole 
class,  or  as  comprising  the  whole  of  the  meile  descendants,  sev- 
erally and  successively,  then  it  is  the  manifest  intention  of  tjie 
testator  to  give  an  estate  tail ;  and  it  is  equally  clear  that  words 
are  not  to  operate  as  an  executory  devise,  which  are  capable  of 
operating  in  any  other  way.  In  this  case  the  words  are,' 
'  Hamela  to  go  to  my  daughter  C.  M.  as  follows,  viz ;  in  case  she 

marry,  and  has  a  son,  then  it  is  to  go  to  that  son.' 
[  321  ]     Now,  ■  if  the  word  '  son '  be  used  as  nomen  collecti- 

vum,  it  would  give  to  C.  M.  an  estate,  to  continue  as 
long  as  there  should  be  any  male  descendants  of  her,  and  that 
would  be  an  estate  in  tail  male.  I  cannot  find  in  the  subse- 
quent part  of  this  will  any  thing  inconsistent  with  the  construc- 
tion that  onght  to  be  put  upon  it,if  it  had  stopped  here."  Hol- 
royd,  J.,  said,  the  word  "son"  should  be  read  any  son.  The 
Court  afterwards  certified, "  that  C.  M.  took  an  estate  in  tail 
male,  with  a  reversion  in  fee,  (b)  subject  to  other  estates  created 
by  this  wiU." 

It  is  evident  from  the  concluding  words  of  the  certificate,  that 
the  Court  considered  the  eldest  daughter  would  take  an  estate 
in  the  event  described.  The  intention  expressed  in  favor  of  the 
eldest  daughter,  of  course,  would  not  operate  to  confer  on  the 
parent  an  estate  tail,  which  would  descend  to  daughters. 

Again,  in  the  case  of  Doe  d.  Garrod  v.  Garrod,  (c)  where  a 
testator,  by  his  will,  devised  thus :  "  As  to  my  worldly  estate, 
I  dispose  thereof  as  follows :  1  give  to  my  nephew  T.  G.  all  my 
lands,  to  have  and  to  hold  during  his  life,  and  to  Am  son,  tf  he 
kas  one,  if  not,  to  the  eldest  son  of  my  nephew  J.  G.,  and  to  his 
son  after  him,  if  he  has  one,  if  not,  to  the  regular  male  heir  of 
ike  G.  family.  By  codicil,  stating  that  his  nephew  T.  G.  then 
had  a  son  bom,  the  testator  gave  all  hia  lands  to  that  son,  after 
bis  father's  decease ;  and  to  his  "  eldest  son  if  he  kas  one ;  but  if 
he  has  no  son,  then  to  the  next  eldest  regular  male  heir  of  the 
G.  family."  It  was  held,  that,  by  the  will  and  codicil,  the  son 
of  T.  G.  took  an  estate  tail.  Lord  Tenterden,  C.  J.,  considered 
that  the  testator  did  not  intend  the  estate  to  go  over  to  the  G. 
family  while  any  iseae  male  of  bis  greai>nephew  should  remain, 


(c)  9  Bwa.  &  Adol.  87. 
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and  that  the  giving  an  estate  tail  to  the  devisee  was  warranted 
by  Son  day 'a  case. 

•  So,  in  the  case  of  Doe  d.  Jones  v.  Davi^  (a)  where  [  322  ] 
a  testator,  after  premising  that,  should  Me  daughter  die 
unmarried,  he  would  not  have  his  estate  aold  or  frittered  away 
after  h<^r  decease,  but  that  it  aboald  be  entailed,  devised  all  his 
real  estate  to  trustees,  to  permit  his  daughter,  Susanna  Maria 
Joues,  not  only  to  receive  the  rents  and  pro&ts  thereof,  for  her 
own  use,  or  to  sell  or  mortgage  any  part,  if  occasion  required  ; 
but  also  to  settle  on  any  husband  she  might  take,  the  same  or 
any  part  thereof  for  life,  should  he  aurvive  her,  but  not  without 
his  being  liable  to  impeachment  for  waste,  or  non-residence,  or 
neglecting  repairs.  He  then  added,  that  should  "  my  davffkter 
have  a  child,  1  devise  it  to  the  use  of  such  child,  from  and  after 
nay  daughter's  decease,  with  a  reasonable  maintenance  for  the 
education,  ice,  of  such  child  in  the  mean  time.  Should  none 
of  these  cases  happen"  the  testator  devised  the  estate  to  a 
nephew,  subject  to  a  condition  to  reside,  inc.,  and  to  his  first 
and  every  other  son,  and  in  default  he  gave  the  estate  to  another 
person  on  a  like  condition,  and  his  first  and  every  other  son. 
The  will  then  proceeded  as  follows :  "  My  will  and  meaning  for 
having  the  house  and  ferm  occupied  ii  for  the  sake  of  improv- 
ing the  neighborhood  as  far  as  my  poor  abilities  extend,  which 
would  be  otherwise  proportionably  impoverished,  for  protecting 
the  parish  and  supporting  its  poor.  This  I  am  persuaded  is  ray 
daughter's  wish  as  well  as  my  own,  whom  I  by  no  means  will 
to  restrain  as  a  tenant  for  life ;  but  in  caae  that  either  of  the 
remainder-men  should  ill-treat  hei,  or  should  be  likely  to  turn 
out  an  immoral  man,  or  a  bad  member  of  society,  she  may,  by 
the  advice  or  consent  of  the  trustees,  set  aside  such  an  one  by 
her  own  will  and  testament,  that  my  intention  of 
doing  good  in  'the  neighborhood  might  not  be  de-  [323  ] 
feated.  I  recommend  it  to  my  daughter,  for  want  of 
issue  to  herself,  not  to  leave  in  legacies  above  five  or  six  hundred 
pounds,  and  that  out  of  my  charge  on  Nevern,"  (a  distinct  prop- 
erty of  the  t«stator,)  "  which  I  have  also  articled  for,  and  en- 
tail the  rest  for  the  further  support  of  this  house."  At  the  time 
of  the  making  of  the  will,  and  at  the  death  of  the  testator,  the 
daughter  bad  no  child.  It  was  held  that  the  word  "  child,"  as 
here  used,  was  nomen  collectivum ;  it  being  evident  from  the 
whole  tenor  of  the  will,  that  the  testator  intended  that  the  estate 
should  not  go  over  to  the  devisees  in  remainder  until  the 
foUure  of  issue  of  his  daughter.  The  Court  considered  that 
the  case  came  within  the  princijde  of  those  in  which  the  word 
son  bad  been  held  to  be  nomen  collectivum,  particularly  Byfield's 
case. 

To  this  class  of  cases  it  is  conceived  also  belongs  the  case  of 

(n)  4  Bun.  &  Adolph.  43. 
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Raggett  V.  fieaty,  (a)  where  a  testator  devised  a  messoage  .to 
the  use  of  G.  (the  second  son  of  his  nephew  J.)  to  enter  npon 
and  possess  t^e  same  after  the  decease  of  his  father,  and  he  di- 
rected the  said  J.  and  G.  to  pay  the  snm  of  XlOO  within  one 
year  after  his  decease  to  A  and  B  apon  certain  traats ;  bnt  in 
case  they  did  not  pay  the  said  sura,  he  ordered  A  and  B  to 
let  the  premises  and  receive  the  rents  nntil  the  ^£100  should  be 
paid,  they  keeping  possession  of  the  deeds  and  not  allowing  the 
said  J.  &  G.  either  to  sell  or  mortgage  any  part  of  the  premises 
until  the  legacies  were  all  paid,  and  G.  was  twenty-one  years 
of  age ;  or,  if  in  cote  the  said  Q.  tkouid  die  and  leave  no  cHld 
huefiiUy  begotten  of  hit  own  body,  it  was  bis  will  that  the  said 
A  and  B,  their  heirs  and  assigns,  should  sell  the  premises  onA 
distribute  the  money  arbing  therefrom  amongst  hia  (the  testa- 
tor's) brothers  and  sisters  and  C  and  D,  or  their  heirs, 
[  324  ]  in  such  shares  as  the  trustees  should  think  *  proper. 
The  question  sent  for  the  opinion  of  the  Court  of 
Common  Pleas  was,  what  estate  O.  had  npon  the  death  of  bis 
father.  It  was  contended  that  G.  took  an  estate  tail  as  the 
result  of  the  apparent  intention,  that  the  estate  should  not  go 
over,  unless  there  was  an  ultimate  indefinite  failure  of  issue  of 
G. ;  and  the  cases  relied  upon  for  this  constmetion  were  those 
in  which  words  importing  a  failure  of  issue  had  been  so  con- 
strued. On  the  other  side  it  was  argued,  that  the  intention  to 
be  collected  from  the  whole  will  was,  that  G.  should  take  an 
estate  in  fee,  with  an  executory  devise  over  in  case  of  bis  not 
leaving  issue  at  hia  death ;  and  the  ailment  for  holding  the 
devisee  to  take  a  fee  was  founded  mainly  on  the  testator's 
direction  to  the  devisees  to  pay  the  £100;  and  no  attempt 
seems  to  have  been  made  to  distinguish  the  word  "  child,"  as 
nsed  in  this  devise,  &om  the  word  "issue,"  which  occorred  in 
the  cited  cases.  The  Court,  however,  certified  that  G.  took  an 
estate  tail. 

This  is  the  most  signal  instance  in  which  an  estate  tail  has 
been  created  by  a  devise  over  in  case  of  the  prior  devisee  leaving 
no  child,  though  the  tenor  of  the  authorities  discnased  in  the 
present  ch^ter  and  some  others,  especially  Doe  v.  Webber,  (6) 
(in  which  Lord  EUenborough  made  very  httie  difficulty  of  con- 
struing the  word  "children  "in  such  a  position  aa  synonymous 
with  issue^  had  certainly  paved  the  way  to  such  a  result.  An  ex- 
ample of  this  species  of  construction  has  since  occurred,  (though 
with  an  assisting  context,)  In  the  case  of  Doe  d.  Simpson  v.  Simp- 
son, (c)  where  a  testator  gave  certain  lands  to  his  son  A,  his  heirs 
and  assigns  forever ;  bat  if  it  should  happen  that  A  should  die 

la)  a  Moo.  &  Pa;.  Sia. 

\b)  1  BaTn.&Ald.  TI9.    See  rIio  Hoghei  e>.  Sa^er,  1  P.  W.5M,KDK,p.3T;  Wjld 
c  Lswis,  1  AEk.  439,  poit. 
(c)  9  Scott,  770. 
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tffithout  leaving'  any  child  or  children,  he  devised  the  estate  to 
B,  C,  D,  E,  and  F,  their  heirs  and  aseigns  forever 
*  as  tenants  in  common,  with  a  limitation  over  to  the  [  325  ] 
survivors  in  case  of  any  of  them  dying  under  age  and 
without  issne.  And  the  testator  in  a  certain  event  devised  other 
property,  subject  to  the  same  mode  of  distribution,  among  the 
five  devisees  over  as  the  before-mentioned  property  given  to  A 
"  in  case  he  died  vnthaut  issue."  It  was  considered  by  the  Court 
that  the  testator  had,  by  the  latter  clause,  expressly  declared  the 
meaning  of  the  prior  devise  to  be  if  the  first  taker  ahonld  die 
without  i$xue.  (a) 

An  instance  of  the  word  "  child  "  being  constmed  as  qualify- 
ing the  word  "  heirs  "  in  the  preceding  devise,  is  afforded  by  the 
case  of  Doe  d.  Jearrad  v.  Banister,  (b)  where  a  testator  devised 
a  certain  property  to  A  and  her  heirs,  if  she  has  any  child ;  if  not, 
after  the  decease  of  herself  and  her  husband,  then  to  B  and  her 
heirs.  It  was  contended  that  it  was  a  devise  in  fee  upon  the 
condition  of  A  having  a  child ;  bat  the  Court  of  Exchequer 
held  that  she  was  tenant  in  tail. 

•  But,  it  is  not  to  be  inferred  fi-om  the  preceding  [  336  ] 
cases,  that  a  devise,  definitely  pointing  out  the  eldest, 
or  any  other  individual  eon,  will  (unaided  by  the  context)  have 
the  effect  of  conferring  an  estate  tail  on  the  parent ;  and  this 
remark  is  advanced  without  losing  eight  of  the  case  of  Chorlton 
V,  Craven,  (cj-where  the  devise  was  to  Thomas  Chorlton  during 
his  natural  life,  with  remainder  to  the  first  son  of  the  body  of  the 
said  Thomas  in  tail  male,  lawfully  begotten,  severally  and  suc- 
cessively; and  for  want  of  such  lawful  issue,  either  of  his  son 
Thomas  Chorlton  and  bis  son  James  Chorlton,  then  the  testator 
devised  the  estate  to  his  daughters  and  their  children,  share  and 
share  alike.  The  Court  of  King's  Bench,  on  a  case  from  Chaur. 
eery,  certified  Thomas  to  be  tenant  in  tail  mate ;  [d)  which  was 

[a]  A  strong  instance  of  refbgal  10  coosCnie  the  word  "  iiiae  "  as  tjnoiijmons  with 
children,  ocean  in  the  case  of  Malcolm  v.  Taylor,  2  Rtus.  &  Mjt.  416,  as  the  (esCa- 
lOT  had,  in  refcreac«  to  another  a  abject-matter,  clearly  used  the  word  issne  in  that 


will  appoint,*  and  in  default  of  appointmt 

illvdividi  ■  

r.tiietesti  ^  . ,._,.,___,._ _._ 

persons.  It  waa  held  that  the  words,  "  without  issoe  as  iforesaid,"  in  reference  to  the 
fdnded  property,  meant  wiihont  sach  issue  as  were  objecti  of  the  prior  gift,  r.  e.  chil- 
dren, hni  that  as  to  the  plaie,  of  which  there  was  no  gift  to  the  children  of  C,  (he 
words  were  to  be  constroed  as  importing  a  general  failure  of  issne,  and  coDWqnentlr 
that  C  waa  ahaolntety  entitled. 

lb)  7  Hecs.&  Wefsby,  392.     See  Qoodticle  d.  Cross  v.  Woodhull,  Willes,  993. 

(c)  3  Bam.  &  Cress.  524 ;  S.  C.  3  Dowl.  &  Ryl.  608. 

[d)  The  fact  of  the  devise  being  held  to  confer  an  estate  tail  male,  (which  appears 
b;  the  statemeBt  in  one  of  the  reports,  Dowling  &  Rylsnd's,  only)  is  important,  as 

It  considered  to  raise  an  implied  tmsC  for  llie 
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confirmed  by  the  Chancellor,  and  in  1823  the  Coort  of  Bzcheq- 
uer  came  to  the  same  decision  upon  the  aame  devise. 

In  this  case,  probably,  the  words  "  severally  and  snccessiTely  " 
may  have  assisted  the  conclusion  at  which  the  Conrt  arrived, 
but  these  words  would  have  more  force  if  the  devise  were  in  the 
exact  terms  of  the  brief  statement  which  has  been  handed  down 
to  us  than  if  the  estate  tail  were  created  in  more  formal  lan- 
guage— i.  e.  by  a  devise  to  the  eldest  son,  and  to  the  heirs  male 
of  his  body,  in  which  case  the  words  in  question  wonld  seem  to 
refer  to  the  mode  of  taking  by  the  heirs;,  otherwise  they  give 
rise  to  a  strong  suspicion  that  a  devise  to  the  second  and  other 

SOBS   successively  in  tail  was  inadvertently  omitted. 
[  337  ]      The   absence   of  all  information  as  to   the   *  precise 

grounds  of  the  decision  greatly  detracts  from  its  value 
as  a  gen^^  authority. 

A  question  of  this  kind  was  much  discussed  in  the  recent  case 
of  Doe  d.  Burrin  ».  Chorlton ;  (a)  where  a  testator  devised  a 
messnage  to  his  kinsman  S.  C.  for  bis  life,  and  after  his  decease 
to  the  eldest  son  of  S.  C,  but  for  want  of  such  issue,  then  to  hia 
(S.  C.'s)  daughters  or  daughter,  share  and  share  aUke,  forever; 
but  in  case  his  said  kinsman  had  no  issue,  then  to  hold  to  S.  C, 
his  heirs  and  assigns  forever.  It  was  contended,  on  the  author- 
ity of  the  last  case,  that  the  word  "  son"  was  to  be  construed  as 
nomen  coUectivum;  and  consequently  that  S.  C.  took  an  estate 
tail  male,  precedent  to  the  general  estete  tail,  which  was  assumed 
to  arise  by  implication  from  the  words  referring  to  a  failure  of 
issue  in  the  devise  over,  (b)  But  the  Court  decisively  negatived 
this  construction,  being  of  opinion  that  neither  the  devise  to  the 
eldest  son  alone,  nor  the  words  "  for  want  of  snch  issue  "  follow- 
ing such  devise,  created  an  estate  tail.  In  none  of  the  cases  had 
there  been  that  strict  reference  to  a  single  individual  which  oo- 
curred  in  the  case  before  the  Court,  except  in  Chorlton  v.  Craven, 
where  considerable  weight  was  probably  attached  to  the  expres- 
sions "severally  and  successively." 

ihowing  that  the  dcvue  to  the  aon  had  some  iaflaeneB  an  the  dacisios ;  a«  the  inUe- 
qaeal  words,  if  the;  had  led  to  this  resnlt,  wonld  seem  to  hare  pointed  to  an  estate 
tail  eeneml. 

(a)  I  Scott's  New  Rep.  390 ;  S.  C.  1  Mann.  &  Orang.  4S9.  And  see  Foord  o. 
Foori,  3  B.  P.  C.  (Toml.  ed.)  124. 

(tj  Anie,  vol.  1,  p.  4S7. 
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CHAPTER  XL. 

C0N8TBDED  AS  A  WORD  OP  LIMITATION. 

L  Devises  to  a  Person  tmd  kis  Issue.  Effect  of  Words  creat- 
ing a  Tenancy  in  Common, — of  Words  of  Limitation  in 
Fee  Simple,  <md  other  modifying  Expressions. 
JL  Devises  to  A  for  Life,  toith  remaiader  to  his  Issue.  Effect, 
in  these  Cases  of,  1.  Superadded  Words  of  Limitation, 
2.  Words  of  Distr^mtion  and  Modt^ation  inconsistent 
with  an  Estate  Tail  3.  Gear  Words  of  Explanation. 
Issue  synonomout  teith  Sons  and  Children.  4.  Devise  over 
in  case  of  failure  of  Issue  at  the  Death. 

"Imub"  a  word  of  limitation,  Then. 

DeTiae  lo  A  and  his  iuae  9[nipt}r,  [p.  329.] 

To  A  and  hii  next  or  eldest  isane  male,  [p.  SS9,  note.] 

To  A  and  hii  inuc  iieiitg  al  hit  datk,  [p.  330.] 

Effect!  of  words  of  modification  inixnuistant  with  an  eatste  tail,  [p.  330.] 

To  A  and  his  isioe,  aa  ttnaats  in  eoiamen,  but  in  defsnlt  of  inch  lasne,  or  in  cau  Aa/ 

AmJ4  £e  undv  ImaOv-me,  over,  \p.  333.] 
To  H.  and  his  isaiu,  his,  her,  or  their  beira,  apnUf  to  bi  dividtd,  [p.  333.) 
Bemarks  on  Doe  u.  Bainsall,  and  Doe  v.  Eliey ,  [p.  333.) 
To  A  and  to  bis  iuae,  and  to  the  ^Vi  of  such  isaae,  [p.  334.] 
To  A  for  Mh,  nnainder  to  the  isine  of  bia  bodj,  [p.  S35.) 
Itaae  held  lo  bo  a  word  of  Limitation,  [p.  336.] 
ESiact  of  words  of  limitation  anperadded,  [p.  336.1 
To  the  heirt  maU  of  the  body  of  such  iesue  male,  |p.  337.] 
To  the  htin  male  of  Ihe  bodv  of  the  iasne  male,  [p.  337. 1 
Obserraiions  upon  Boe  v.  Qnw  and  Backhonse  v.  Wells,  [p.  33B.] 
Superadded  limitation  to  the  heirs  general  of  the  issue,  {p.  338.) 
To  A  for  life,  remainder  to  his  issoe  male  and  Meir  hein,  [p.  338.) 
Bemark  on  Loddiiipon  «.  Ktane,  [p.  339.] 
To  S.  for  life,  remainder  to  her  iisae  and  liar  hein,  [p.  339.] 
Remark  on  Doe  e.  CoUis,  [p.  310.] 
To  A  for  li^  remainder  to  bis  issne  and  to  the  hein  and  anigru  of  fndi   Uane, 

Ip.  340J 
To  B  for  life,  remainder  to  his  issue  male  tad  tlieir  Uin,  [p.  341.] 
Remark  on  Hogg  t>.  iSof^,  [p.  841,  note.] 
To  the  children  of  A  for  lilCj  lemaiDder  to  tbeir  issne  and  their  heirt  as  tenants  in 

common,  [p.  34S.] 
Words  "  in  default  of  each  itane  "  inoperatire  to  *aiT  the  conatmetioD,  [p.  349.) 
Words  of  modification  ineonsisteat  with  ao  estate  taU,  [p.  343.] 
To  W.  ft>r  life,  remainder  to  and  tmongtC  bia  issue,  aod  In  defatilt  of  fMue,  orer, 

[p.  344.] 
Remark  on  Doe  u.  Applin,  [p.  344.] 

To  R.  for  life,  remainder  to  his  israeutewMtiuiciniiwin,  with  deTiseorer,  [p.  944.] 
Issnes  jointly  to  inherit,  [p.  84S.J 
Influence  of  words  introdociQg  devise  OTer,  [p.  84B.] 
Devise  over  in  aiie  no  ittae  Had  to  attain  lv>entii-<m»,  {p.  346.] 
Case  of  Merest  v.  Jame*  examined,  [p.  347.] 
Power  of  distribution  in  fee  in  (hror  of  lutie  and  limitation  over,  in  case  of  being 

no  iasne  who  should  attain  twenty-one,  [p.  348.) 
Jndgment  of  Mr.  Baron  Alderaon  iit  Leet  n.  Mosley,  [p.  349.] 
Remark  on  Lee*  *.  Moslem,  [p.  350.) 
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"  III  JB  "  contidered  lo  bo  «  word  of  iimiUtion,  (p.  BUI,] 

Remark  on  Tate  u.  Clarke,  [p.  352.] 

Whsther  "  istue,"  <rher«  a  word  of  parchasa,  ii  coDfinsd  to  ehildrai,  [p.  ^3,\ 

"  Issue  "  explained  lo  mcsn  kuu,  [p.  353.) 

JsBoe  not  reslrii^led  lo  children,  [p.  3S3,  note.] 

"  laauo,"  explained  to  mean  e/it'/drcn,  [p.  354.] 

"  Issue  "  explained  lo  mean  children,  [p.  3S5.J 

Effect  where  "issue"   and    "diildren"  hare  eliQwhcrs   been   Dsed  indifTerenilj, 

[p.3S5.] 
Special  eonatrni 
UDifonnitjr  of  a 
"  Children  bi ' ' 


10  iBsnc  U  hi*  death,  [p.  .159.) 

0  death,  following  bequest  to  A  aod  B  aiid  ifa^ 


I.  "  Ibsue  "  is  nomen  collectivum,  and  a  word  of  very  exten- 
sive import  The  term  embraces  deBcendents  of  every  degree 
wheneoever  existent,  and,  unless  restricted  by  the  context,  can- 
not be  satisfied  by  being  applied  to  descendants  at  a  ^ven 
period.  The  only  mode  by  which  a  devise  to  the  issne  can  be 
made  to  run  through  the  whole  line  of  objects  comprehended  in 
the  term,  is  by  constraing  it  as  a  word  of  limitation,  synony- 
mous with  heirs  of  the  body,  by  which  means  the  ancestor  takes 
an  estate  tail ;  an  estate  capable  of  comprising  ii>  its  devolation, 
though  Dot  simultaneously,  alt  the  objects  embraced  by  the  word 
"  issue  "  IB  its  lEirgest  sense.' 

OpiDioDs  certainly  have  differed  as  to  the  signification  of  the 
word  time.  It  has  been  denominated  by  some  Jndges  and  wri- 
ters a  word  of  limitation ;  and  a  devise  to  A  and  his 
[  339  ]  issue  has  even  been  stated  by  an  eminent  "Judge  as 
"  the  aptest  way  of  describing  an  estate  tail  according 
to  the  statute ;"  (a)  by  others,  "  issue  "  has  been  called  a  word 
of  purchase,  or  an  ambiguous  word.  (6)  However,  it  is  not  from 
each  dicta  that  the  true  legal  acceptation  of  the  word  is  to  be 
collected,  but  from  the  adjudication ^tng-  itsoperation.    Unhap- 

(o)  PerLordThurlow,  inHoctlcTD.  Mawbey,  I  Tea.  Jon.  1 49. 

{b]  Seejudgmenl  in  Ginger  d.  White  d.  White,  Willca,  348;  Roe  d.  Dodson  d. 
Grew,  Z  Wills.  .^24 ;  Doe  d.  Cooper  v.  Cotlis,  4  Dum.  &  E.  299 ;  Earl  of  Orford  e. 
Churchill, 2  Ves.  &  Bea.  67;  Ljanv.  Mitchell,!  Madd.  473;  Tate  v.  Clarke, I  Bear- 
lOS  ;  Doe  d.  Gallini  v.  GaUiui,  3  Adolph.  &  Eli.  340. 


e  (a),  and  cmm 
r  the  words  "  hein  of  the  hody,"  an  nud  in  •  de- 
mise, they  musl  hare  one  of  two  meaniaes ;  either  the  indefinite  lineal  anccession  of 
heirs  of  the  body,  or  the  particalar  individuals  who,  at  a  given  lime,  answer  the  de- 
■cription  of  issue.    Ferrill  v.  Tnlbott,  Ril.  Ch.  Ca.  247. 

The  words  "lawful  is^ue "  have  as  extensive  a  signification  as  "heirs  of  the 
body,"  and  embrace  lineal  descendants  of  eTer;  generation.  And  when  used  in  • 
dcTiie,  by  which  the  immediate  doviaee  takes  an  uaresincted  freehold,  it  is  ■  word  of 
limitation,  and  has  the  same  effect  as  "  beirs  of  the  body."    Kinplnnd  t^.  Rapelye. 
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pil/,  Bome  disccMrdancy  prevailB  even  here,  and  an  examination 
of  the  cases  will  serve  to  evince  that,  in  the  enunciation  of  any 
genial  proposition  on  the  aubject,  the  utmost  caation  is  re- 
quisite. 

With  regard,  however,  to  a  devise  simply  to  a  person  and  his 
itiue,  no  donbt  can  at  this  day  be  raised  as  to  its  conferring  an 
estate  tail ;  and  it  may  be  observed,  that  each  a  devise  is  not 
(like  a  devise  to  a  person  and  bis  children)  (a)  dependent  on,  or, 
it  seems,  in  the  least  degree,  influenced  by,  the  fact  of  their 
being  or  not  being  issue  of  the  devisee  living  at  the  date  of  the 
will,  or  at  any  other  period,  (b)  Upon  the  same  [^nciple  as  that 
on  which,  in  the  cases  jaat  referred  to,  the  devisee  is  held  to  be 
tenant  in  tail,  where  the  property  can  reach  the  children  in  no 
other  way,  he  is  here  construed  to  take  an  estate  tail  at  all 
events,  namely,  beoause  there  is  no  other  mode  by  which  tbe 
testator's  fooanty  can  be  made  to  flow  to  and  embrace  the  whole 
range  of  intended  objects,  (c) 

*  It  has  even  been  held,  that  a  devise  to  A  and  his  [  330  } 
iMue  living;  at  his  death  creates  an  estate  tail  in  A.  (d) 
In  such  a  case,  it  is  clear,  the  issue  cannot  talie  aa  joint  tenants 
with  him,  since  the  objects  are  not  ascertainable  until  the  death 
of  the  parent.  It  is  only  through  him  that  they  can  become 
entitled,  and  the  case  falls,  therefore,  within  the  principle  of  the 
rale  in  Wild's  case,  namely,  that  the  parent  must  take  an  estate 
tail,  in  order  to  let  in  the  other  objects.  Had  tbe  devise  been  to 
A  for  life,  with  remainder  to  the  issue  living  at-his  death,  the 
case  would  have  been  diflerent  (e)  All  the  objects  might  then 
have  taken  by  porchase.  (/) 

(a)  Ante,  307. 

jb}  Lord  C.  J.  Hale,  in  King  v.  Melling,  I  Tent.  231,  says,  "  tfaongh  tho  word  chii- 
ifran  mwy  be  made  noiBen  coUeeUTum,  the  word  ietite  id  nomen  co!lecti«ani  of  itielf." 

(c)  ll  Mmoi  extremelj  probable  thm  a  dariee  to  A  and  his  ntxi  or  ddttt  issue  male, 
would  now  be  held  to  give  nn  estate  tail  mole,  thouch  the  contrary  waa  decided  in  ihe 
earlj  cue  of  Lovelace  v.  Loretice.  Cro.  El.  40,  which  cancot  be  reconciled  with  later 
easBi.  eipeciallj  Doe  v.  Garrad,  S  Barn.  &  Ad.  87,  ante,  391.  That  the  word  next  or 
^dat  pr^ied  to  Ibe  words  heir  male  in  a  decise  lo  %  person  and  big  heir  male,  doea 
Dot  prevent  the  latter  words  from  canrerrini;  an  estate  tail,  baa  been  long  tettled 
(•Dto,  p.  334)  ;  bat  since  the  recent  case  of  Lees  v.  Mosley,  1  Yoa.  &  Colt.  S89,  post, 
ettablishing  the  gredter  inflexibility  of  limitatioDx  to  beira  of  the  bod;  than  limita- 
lioas  to  issue,  thia  duibi  not  be  considered  conulaaire. 

I^d)   University  of  Oxford  a.  Clifton,  I  Ed.  473. 

(e)  See  LetbieDllier  i>.  Tracy,  3  Aik.  774,  TS4  ■  Amb.  904,  290^  1  Hanmet'i  Cases, 
56,  S.  C. 

f/l  Coasid^ing  the  incUnation  manifeatsd  in  some  of  the  recent  caaea  to  constrne 
adertse  to  a  person  and  hia  children  aa  amonntjng  to  a  deriae  to  A  for  liFe,  with  re- 
mainder to  hia  children,  (ante,  SIS,  317,)  perhaps  the  reader  wilt  not  b«  disposed  to 
plact  implldt  confldence  ia  ilia  adjodlcatlon  that  a  deriae  to  A  and  bia  issue,  living  al 
tLit  deeease,  giTes  to  A  an  estate  tail.  There  wonid  seem  to  bo  lesa  difflmlty,  in  sucfa 
a  ease,  in  reeling  the  gift  to  the  isaoe  as  a  remainder,  than  in  that  of  a  devise  to  A 
a»d  his  cfaildron,  which  remainder,  however,  being  contingent,  would  be  dealmctible 
daring  the  life  of  A.  At  all  events,  there  can  scarcely  be  a  doubt  that  tbe  worda  id 
qnastion  applied  lo  penomd  estate  would  be  consCraed  in  the  manner  suggested, 
UMDely,  as  giving  a  lifli  interest  to  A,  with  a  contingent  diapoailion  of  the  ulterior 
interest  to  the  Usne  X\y'\a%  at  hia  death. 

VOL.  U.  21 
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So  far  the  cases  present  little  that  can  be  the  subject  of  codtnv 
versy  ;  but  difficulty  frequently  ariBes  from  the  introduction  into 
the  devise,  of  expressions  inconsistent  with  the  course  of 
[  331  ]  devolution  or  enjoyment  under  an  estate  *  tail,  as,  that 
the  issue  shall  take  in  equal  shares  or  cm  tenants  in  com- 
mon, or  that  the  estate  shall  gv  over  in  case  they  die  under  tv>ent$/- 
one,  which  has  been  regarded  as  inapplicable  to  issue  indefinitely. 
If  the  Courts  bad  nniformly  rejected  these  inconsistent  provisions 
as  repugnant,  immense  litigation  and  discordancy  of  decision 
would  have  been  prevented.  This  has  been  shown  to  be  now 
the  established  raleinregard  to  limitations  to  heirs  of  the  body;  (a) 
and  there  might  seem,  upon  principle,  to  be  strong  ground  to 
contend  for  the  application  of  the  same  doctrine  to  the  cases 
under  consideration.  The  word  issue  is  not  less  extensive  in 
its  import  than  heirs  of  the  body :  it  embraces  the  whole  line 
of  lineal  descendants;  it  is  used  in  the  statute  De  Donis,  {b)  in 
some  instances  at  least,  synonymously  with  heirs  of  the  body, 
and  the  cases  are  very  numerous  in  which  it  has  been  held  to 
create  an.  estate  tail.  It  will  be  seen,  however,  that,  in  some  in- 
stances, the  word  issue  has  been  diverted  from  its  general  legal 
acceptation  by  the  occurrence  of  words  of  distribution,  or  other 
expressions  which  point  at  a  mode  of  devolution  or  enjoyment 
inconsistent  with  an  estate  tail,  and  have  been  decided  to  be 
insufficient  to  convert  the  term  heirs  of  the  body  into  children, 
or  to  prevent  its  conferring  an  estate  tail- 
Some  confusion  arises  in  the  cases  from  the  neglect  to  dis- 
tinguish between  a  devise  to  A  and  his  issue  in  one  unbroken 
limitation,  and  a  devise  to  A.  for  life,  and  after  his  death  to  his 
issue.  It  is  true  they  both  converge  to  the  same  point,  when 
issue  is  constiiied  a  word  of  limitation ;  but  if,  on  the  other  hand, 
the  issue  are  held  to  be  purchasers,  they  must,  it  is  conceived, 
take  difierentiy  in  the  two  cases ;  in  the  former,  jointly  with  the 
parent,  in  the  latter,  by  way  of  remainder  after  him ; 
[  332  ]  though  certainly,  *  in  some  of  the  cases,  this  distinction 
has  been  overlooked,  and  the  Courts  have  shown  a  readi- 
ness, even  where  the  devise  is  to  a  person  and  his  issue,  not  only 
to  read  "  issue  "  as  a  word  of  purchase,  on  account  of  words  of 
modification  inconsistent  with  an  estate  tail  being  found  in  the 
devise,  but  to  hold  the  issue  to  take  by  way  of  remunder  expec- 
tant on  the  estate  for  life  of  the  ancestor. 

Thus,  in  the  case  of  Doe  d.  Davy  v.  Bumsall,  (c)  where  a  tes- 
tator devised  freehold  and  leasehold  estates  to  M.  and  the  issue  of 
her  body  lawfully  to  be  begotten,  as  tenants  in  common,  (if  more 
than  one,)  but  in  default  of  such  issue,  or,  living  such,  if  ^ey 
should  ail  die  imder  the  age  of  twenty-one  years,  and  without 

(a)  Ante,  p.  877. 
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leaving  lawful  issue  of  any  of  their  bodies,  then  over  to  A.  M., 
before  the  birth  of  a  child,  snifeTed  a  recovery.  It  waa  held,  hy 
the  Goart  of  King's  Bench,  that  M.  took  for  life,  with  remainder 
in  fee  to  bear  children,  if  she  had  any ;  but  if  she  had  none,  or 
they  died  DDder  twenty-one,  and  without  leaving  lawful  issue, 
then  over;  and  that  this  remainder,  therefore,  being  contingent, 
was  barred  by  ibe  recovery'  of  M.  The  same  devise  afterwards 
came  before  the  Court  of  Comnion  Fleas,  (a)  on  a  case  from 
Chancery ;  and  that  Court  certi&ed  that  RL  took  only  an  estate 
for  life,  {b)  with  contingent  remainders  over.  Eyre,  C.  J.,  said, 
"  If  it  were  not  for  the  words, '  if  they  shall  all  die  under  the  age 
of  twenty-one  years,'  I  should  be  of  opinion  that  this  must  he 
conetrned  to  be  an  estate  for  life  in  M.,  remainder  in  tail  to  her 
issue  as  purchasers,  with  cross  remainders  to  every  one  of  that 
family,  and  then  over ;  but  I  am  at  a  loss  to  know 
what  to  do  with  these  words.  If  I  were  *  perfectly  [  333  ] 
satisfied  with  the  rejection  of  the  word  '  amongst'  in 
Doe  V.  AppUn,  (c)  I  would  reject  them,  and  consider  this  as  a 
devise  over  in  case  the  issne  of  M.  should  die  without  leaving 
lawful  issue  of  their  bodies."  (d) 

So,  in  Doe  d.  Gilman  v.  Elvey,  (e)  where  a  testator  devised 
his  real  estate  to  his  wife  for  life,  and  after  her  decease,  to  his 
son  H.,  aad  to  the  issue  of  his  body  lawfully  begotten  or  to  be 
begotten,  his,  her,  or  their  heirs  eqwilly  to  be  divided,  if  more 
than  one ;  and  if  H.  should  have  no  issue  of  his  body  lawfully 
begotten  living  at  his  decease,  then  to  A.  in  fee.  H.  survived 
tia&  testator's  widow,  and  before  he  had  any  issue,  suffered  a 
eommon  recovery.  The  Court  considered  the  case  as  falling 
exactly  within  Doe  v.  Burnsall,  the  devise  being  in  effect  to  the 
issae  as  tenants  in  common.  It  was  held,  however,  that  qua- 
cunque  via  data,  i.  e.  whether  H.  took  for  life  or  in  tail,  the  title 
under  the  recovery  was  good ;  the  remainders  in  the  former  case 
being  contingent,  and  consequently  deetroyed  by  it. 

Of  these  two  cases,  it  may  be  observed,  that  they  decided 
nothing  more  than  that  A-'s  estate  was  either  a  contmgent  re- 
mainder after  an  estate  for  life,  or  a  vested  remainder  after  an 
estate  tail,  either  of  which  was  defeated  by  the  recovery.  The 
opinion  of  the  Court  upon  the  alternative  of  these  propositions 

(a)  BamssU  u.  DaTj,  I  Boi.  k  Full.  315. 

{h)  This  ceniflcau  does  not  state  who  were  enlilled  under  llie  coatingenl  remtiD- 
dere,  the  ease  not  embrecmg  that  point. 

(e)  4  Dam.  &  E.  83,  poit,  344. 

\d)  It  is  evident  thnl  the  word  uau«  in  tbia  pasBage  of  the  jndgmeitt  is  osed  in 
two  Mnsea,  differing  in  coroprehenaivenaBS ;  for  if  used  ai  nomen  genernliBaimnm, 
in  Ttgard  to  the  issue  of  M.,  it  ia  clear  thai  aach  isine  conld  neTer  fail  without  in- 
toItIoi;  tba  litilore  of  the  iasoe  of  anch  iiBue.  To  render  the  Mntence  intelligible, 
we  miut  anppoae  the  learned  Jndge  to  mean,  in  the  flrtt  inatance,  eithcT  isBiie  of  a 
Eiron  class,  or  iune  existent  withiD  a  given  period,  i.  e.  either  children,  or  tU  iune 
bom  in  the  lifclime  of  the  ceoBni  for  li^,  probahl;  the  latter. 

(•)  4  Eul,  313. 
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can  hardly  be  considered  as  an  adjudication  on  Ihe  point  here 
discnased. 

As  there  was  no  issue  of  the  devisee  at  the  time  of  the  devise 
talcing  effect,  the  testator's  bounty  could  only  be  made  to  reach 
the  issue  (assuming  that  word  to  be  intended  for  a  word  of  pur- 
chase) under  the  joint  devise  to  them  and  their  parent,  by  giving 
him  an  estate  tall,  unless  the  gift  to  the  issue  were  constraed 
as  a  remainder,  which  the  Cot^  undoubtedly  seemed  inclined 
to  do ;  but  it  is  difficult  to  reconcile  such  a  construction  willi 
the  principle  of  the  oases  establishing  that  even  a  devise  to  A 
aiui  his  children  must,  under  such  circumstances,  be  construed 
an  estate  tail,  in  order  to  let  in  the  children,  (a)  K  l^e  children 
could  be  treated  as  taking  by  way  of  remainder,  there  is  no  * 
necessity  for  having  recourse  to  such  a  rule.  If  in  such  cases 
the  Court  is  authorized  to  turn  the  devise  to  the  issue  into  a 
remainder,  the  cases  treated  of  in  the  present  section  cease  to 
exist  as  a  distinct  class,  and  become  blended  with  those  which 
form  the  subject  of  the  next  section.  At  present,  however,  tbe 
authorities  do  not  warrant  any  such  conclusion,  as  the  two  pre- 
ceding cases  are,  for  the  reason  already  stated,  scarcely  to  be 
regarded  as  adjudications  on  the  point,  and  are  unsupported  by 
any  subsequent  cases.  Indeed,  in  the  only  case  that  has  since 
occurred,  in  which  the  devise  to  the  issue  was  concurrent  with 
that  to  the  ancestor,  and  not  by  way  of  remainder,  the  devisee 
was  held  to  take  an  estate  tail,  although  words  of  limitation  in 
fee  were  superadded.  The  case  here  referred  to  is  Franklin 
V.  Lay,  (b)  where  a  testator  devised  to  his  grandson  J.,  and  to 
the  issue  of  his  body  lawfully  to  be  begotten,  mtd  to  the  heirt 
of  such  issue  forever,  chargeable  with  a  mortgage ;  but, 
[  335  ]  if  his  said  grandson  J.  should  die  without  *  leaving 
any  issue  of  his  body  lawfully  begotten,  then  over; 
Sir  J.  Leach,  V,  C,  held  it  to  be  an  estate  tail  in  J.,  observ- 
ing, that  the  words  "dying  without  leaving  issue"  might  of 
course  be  restrained  by  other  expressions  in  the  will  to  issue 
living  at  the  death  ;  as  the  general  words  ^  in  default  of  issue" 
might  also  be,  but  not  by  words  of  limitation  st^teradded  to  the 
issue. 

Although  there  seems  to  be  considerable  difficolty  in  reading 
a  devise  to  A  and  his  issue,  as  a  devise  to  A  for  life,  with  re- 
mainder to  bis  issue,  even  when  accompanied  with  expresaions 
pointing  at  a  mode  of  enjoyment  inconsistent  with  an  estate 
tail ;  yet  it  is  not  denied  that  a  slight  indieation  of  intention  in 
the  context  would  be  sufficient  to  induce  such  a  construction, 
and  the  devise  would  then  be  brought  within  the  scope  of  the 
authorities  discussed  under  the  next  division. 

(a)  Wild's  cue,  6  Co.  17 ;  DaTie  e.  Stapheni,  Dong.  311 ;  Seole  v.  Barter,  8  Boi. 
k  PulL  4S6,  ante,  pp.  307,  SOB. 
(i)  6  Madd.  356 ;  8.  C.  3  Bligh,  59,  n. 
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IL  We  come  now  to  the  consideration  of  those  casea  in 
which  a  devise  to  A  for  life,  and  aftei  bis  death  to  bia  iaaue, 
becomes,  by  the  operation  of  the  well-known  rule  in  Shelley's 
case,  (a)  an  estate  taiL 

One  of  the  earliest  casea  of  this  kind  is  King  v.  MelUng,  {b) 
where  a  testator  devised  lands  to  A/or  life,  and  after  bis  de- 
cease he  gave  the  saqie  to  the  issue  of  hit  body  \a,wfaHy  begot- 
ten on  a  second  wife ;  and  for  want  of  such  issue,  to  B  and  his 
beics  forevcar,  provided  that  A  might  make  a  jointure  of  the 
premises  to  such  second  wife,  which  she  might  enjoy  for  her 
life.  Twisden  and  Bainsford,  JJ.,  held  it  to  be  an  estate  for  life 
in  A  in  opposition  to  Hale,  C.  J.,  who  delivered  an  elaborate 
'  aiul  argumentative  opinion  in  favor  of  an  estate  tail, 
*  which  construction  was  aft«rwardB  adopted  by  all  the  [  336  ) 
Judges  in  the  Exchequer  Chamber,  reversing  the  judg- 
ment of  the  King's  Bench. 

So  in  Shaw  v.  Weigh,  (c)  where  the  testator  devised  lands  to 
his  wife  for  life,  and  after  her  decease  in  trust  for  his  sisters  A. 
and  D.,  equally  betwixt  them,  during'  their  natural  lives,  without 
committing  any  manner  of  waste,  and  if  either  of  his  sisters 
happen  to  die,  leaving  issue  or  issues  of  her  or  their  bodies  law 
folly  begotten,  then  in  trust  for  such  issue  or  issues  of  the 
mother's  share,  or  else  in  trust  for  the  survivor  or  survivors  of 
them,  and  their  respective  issue  or  issues  ;  and  if  it  should  hap- 
pen that  both  of  bis  said  sisters  died  without  issue  as  aforesaid, 
and  their  issue  or  issues  to  die  without  issue  lawfully  to  be  be- 
gotten,  (d)  then  over.  The  chief  question  was  whether  this 
was  an  estate  for  life,  or  an  estate  tail  in  the  sisters.  It  was 
adjudged  in  the  House  of 'Lords  (affirming  a  judgment  of  the 
Court  of  Great  Sessions  for  Flintshire,  which  had  been  reversed 
in  B.  K>)  that  the  devise  created  an  estate  tail. 

In  Ginger  v.  White,  (e)  C.  J.  Willes  questioned  this  decision, 
but  subsequent  cases  have  placed  its  authority  beyond  all 
doubt (/) 

3dly.  It  ie  clear,  too,  that  issue  is  not  converted  into  a  word  of 
purchase  by  the  addition  of  words  of  limitation,  descriptive  of 
heirs  of  the  same  species  as  the  issue  described,  (g) 
Thus  in  Koe  d.  Dodson  v.  Grew,  (A)  where 'a  tea-      (337] 


h)  I  VcDt.  225,333;  8.  C.  SLe*.  5B,ei.    Soe  »Uo  Taylor  ii.  Sajer,  1  Cro.  El. 

na. 

(c)  2  8tr«.  79B ;  S.  C.  1  Eq.  Ca.  Ab.  1S4,  pi.  38. 

{d)  As  th«8e  wordi  wonld  nite  *a  implied  ^ft  in  the  iMue  of  the  iwae,  the  cue 
may  b«  claued  with  thoM  in  which  words  oF  Lmitatiaa  ia  tail  >i«  ioperadded  to  the 
derise  to  the  iuoe.    See  ilto  Frank  v.  Price,  3  Bmt.  182,  poit. 
'  )  Wiltes,  348,  poit. 

"-'  caies  paaiim  in  the  wqnel  of  this  ebapter. 

samernleai  to hun  Mthe  body,  ante,  371. 

)  2  Wilj.  322 ;  better  reported  Wilni.  372.    See  alio  Shaw  e.  Weigh,  in  the 
text. 

21  • 
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tatoT  devised  unto  his  nephew  G.  foF  bis  natorol  life,  and  after 
his  decease  to  the  use  of  the  male'tssve  cf  his  body  lawfully 
to  be  begotten,  and  the  htirs  mate  of  the  body  of  tuck  istut  maie, 
and  fur  want  of  such  male  issue,  then  over.  The  Court  of  Com- 
mon Pleas  held  that  O.  took  an  estate  tail :  Wilmot,  C.  J.,  said, 
that  the  intention  certainly  was  to  give  O.  an  estate  for  life 
only ;  bat  the  intention  also  was,  that  aq  long  as  be  bad  any 
issue  male  the  estate  should  not  go  over,  (a)  and  if  we  balance 
the  two  intentions,  the  weightier  is,  that  all  the  bobs  of  O. 
should  take  in  succession.  Clive,  J.,  said,  too  great  a  regard 
had  been  paid  to  the  snperadded  words,  "  heir*  male  of  the  body 
of  such  heirs  male."  Bathurat,  J.,  laid  it  down  as  a  rule,  that 
where  the  ancestor  takes  an  estate  of  freehold,  if  the.  wtnd' 
"  issue  "  in  a  will  comes  after,  it  is  a  word  of  limitation.  Goold, 
J.,  observed,  that  the  word  is  used  in  the  Statute  De  Dohu 
promiscuously  with  the  word  "  heirs ; "'  that  the  term  "  issue  "  cowt- 
prehends  the  whole  generation  at  welt  as  the  word  "  heiri,"  [of 
the  body,]  and  in  his  judgment,  the  word  ** issue"  was  mote 
properly  a  word  of  limitation  than  a  word  of  purchase. 

This  case  (which  has  always  been  regarded  as  a  leading  au- 
thority) aeeme  to  have  ovemifed  Backhouse  v.  Wells,  {&)  where 
the  devise  was  to  J.  for  his  life  only,  witboat  impeachment  of 
waste,  and  after  bis  decease  then  to  the  issae  nuUe  of  his  bodjf 
lawfully  to  be  begotten,  if  God  should  bless  bim  with  any,  and 
to  the  heirs  male  of  the  body  of  suck  issue  lawfully  begotten ;  and 
for  default  of  such  issue,  over.  It  was  adindged  that  J.  took  an 
estate /or  life,  and  that  the  limitation  to  the  iasue  was  a  desciip- 

tion  of  the  person  who  was  to  take  the  estate  taiL 
[  338  ]  '  It  would  be  idle  to  attempt  to  distinguish  the  last 

case  from  Roe  v.  Grew,  on  the  ground  of  the  words 
"  only,"  and  "  without  impeachment  of  waste,"  and  "  if  God 
shall  bless  him  with  any."  The  two  first  expressions  merely 
show  that  the  testator  intended  to  confer  an  estate  for  life,  and 
nothing  more,  which  sufficiently  appeared  by  the  express  limi- 
tation for  life,  and  the  last  words  are  obviously  im{died  iu  every 
gift  of  this  nature. 

The  authority  of  Roe  v.  Grew  has  been  confirmed  by  the 
case  of  Hodgson  v.  Merest,  (c)  where  the  devise  was  to  A  fisr 
the  term  of  his  natural  life  only,  and,  after  bis  decease,  then  to 
the  issue  of  bis  body,  and  to  the  heirs  of  the  body  of  such  issue, 
with  remainders  over ;  and  it  was  held  that  A  took  an  estate 
tail 

It  also  established  that  the  addition  of  a  limitation  to  the 
heirs  general  of  the  issue,  will  not  prevent  the  word  "  issue  " 
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from  operating  to  ^ve  an  estate  tail  as  a  word  of  limitation,  (o) 
This  position,  indeed,  «uay  appear  to  be  encountered  by  the 
well-known  case  of  Loddington  v.  Kime,  (b)  where  under  a  de- 
vise to  A  for  life,  witbont  impeachment  of  waste,  and  in  case 
he  shoold  have  any  issue  male,  then  to  sttch  issue  maie  and  his  • 
heirs  forever,  it  was  held  that  A  took  an  estate  for  life  only, 
with  a  contiDgent  fee  to  his  issue  male. 

It  will  require  some  very  fine-spun  distinctions  to  reconcile 
this  case  with  suhseqaent  decisions.  In  King  v.  Burchell,  (c) 
the  testattx  devised  to  J.  for  his  life,  and  after  the  determi- 
nation of  that  estate  unto  the  issue  male  of  the  body  of  J.  law- 
fully to  be  begotten,  and  to  their  heirs,  and  for  want  of  siicJi 
issue,  over;  and  if  J.  or  his  issue  should  alien  the 
premises,  they  were  charged  with  £2000;  'Lord  [339] 
Keeper  Henley  held  that  J.  was  tenant  in  tail,  and 
that  the  proviso  was  repugnant  and  void ;  his  Loidship  distin- 
guiahed  Loddington  v.  Kime,  because  there  the  remainder  was 
expressly  contingent. 

But  is  not,  it  may  be  asked,  every  remainder  to  a  class  con- 
tingent in  this  sense,  namely,  as  respects  the  event  of  there 
J>eing  objects  to  claim  under  it  1  Upon  tMs  principle,  Sir  W. 
Grant,  in  Elton  v.  Eason,  (d)  held  that  the  wonls  "  if  any,"  an- 
nexed to  a  limitation  to  the  heirs  of  the  body,  did  not  vary  the 
construction.  It  is  fntile,  therefore,  to  attempt  to  preserve  Lod- 
dington  v.  Kime  by  any  such  distinction.  The  case  is  clearly 
overruled. 

Anotbw  decision,  which  may  seem  to  militate  against  the 
mle  before  laid  down,  is  Doe  d.  Cooper  v.  Collis,  (e)  where,  a 
testator  devised  to  his  daughter  E.,  and  to  S.  the  wife  of  W., 
to  be  equally  divided  between  them,  not  as  joint  tenants,  but  as 
tenants  in  common,  viz :  the  one  moiety  to  E.  and  hei  heirs  for- 
ever, and  the  other  moiety  to  B.,  for  the  term  of  her  natural  life, 
and  after  her  decease  to  the  issve  of  her  body  lawfully  begotten 
and  their  heirs  forever.  (There  was  no  devise  over.)  The  ques- 
tion was  whether  S.  took  an  estate  tail  or  an  estate  for  her  life, 
with  remainder  in  fee  to  her  children ;  and  the  Court  decided  in 
favor  of  the  latter  construction.  Lord  Kenyon  observing  that 
ifisne  was  either  a  word  of  purchase  or  of  limitation,  aa  would 
best  answer  the  intent  of  the  devisor;  and  bis  Lordship  re- 
marked, that  the  property  was  to  be  equally  divided,  which  it 
would  not  be  if  8.  were  held  to  take  an  estate  tail ;  for,  in  that 
case,  the  reversion  in  fee  of  that  moiety  would  be  again  sab- 
divided  between  the  heirs  of  the  two  daughters. 

«e  saOM  rule  at  to  hein  of  (he  bod;,  anM,  STB. 

Sslk.  au;  S.  C.  Lord  RaTm.  SOS. 
,      Ed.  434;  8.  C.  Amb.379. 
f)  19  Vea.  73. 
:)  4  Dam.  &  £.  a94. 
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[  340  ]  *  It   is  difficult  to  iiccede   to  the   leaBODing  which 

ascribed  to  the  words  of  division  this  in^uence  on  the 
construction,  since  they  were  merely  applied  to  the  corpus  of  the 
land,  not  to  the  inheritajice.  At  all  events,  it  is  enough  for  oni 
'  present  pnrpose  to  abow  that  the  case  was  decided  upon  special 
grounds,  and  not  in  opposition  to  the  doctrine  that  a  limitation 
to  the  heirs  of  the  issue,  superadded  to  the  devise  to  the  "  issue," 
is  inoperative  to  vary  the  construction.  As  such,  indeed,  it 
would  have  been  clearly  overruled  by  subsequent  cases. 

Thua,  in  Denn  d.  Mi'ebb  v.  Fuckey,  (0)  the  testator  devised  to 
his  grandson  N.  for  life,  without  impeachment  of  waste,  and 
after  his  decease  to  the  issue  male  of  his  body  lawfully  begotten, 
and  to  the  heirs  and  assigns  of  such  issue  male  forever;  and  in 
default  of  such  issue  male,  then  over.  N.  suffered  a  recovery, 
and  the  question  raised  was  whether,  nader  the  devise,  he  was 
tenant  in  tail  or  tenant  for  life  only.  The  Court  held  that  the 
general  intention  of  the  testator  was  that  the  male  descendants 
of  his  grandson  N.  should  take  the  estate,  and  that  none  of  those 
to  whom  the  subsequent  limitations  were  given  should  take  un- 
til all  such  male  descendants  were  extinct;  and,  to  effectuate 
this,  it  was  necessary  to  give  him  an  estate  tail ;  for,  if  his  issue, 
took  by  purchase,  Lord  Kenyon  thought  it  would  be  difficult  to 
extend  it  to  more  than  one,  {b)  and  that  even  if  the 
[  341  ]  words  comprehended  all  *  the  male  issue  as  tenants  in 
common  in  tail,  yet  that  would  not  have  answered  the 
devisor's  intention,  because  there  were  no  words  to  create  cross 
remaioders  be^een  them,  (c)  But  it  was  held  it  was,  even  if 
the  issue  would  have  taken  by  purchase  ;  yet  that,  being  a  con- 
tingent remainder,  it  was  destroyed  by  the  recovery  which  was 
suffered  before  the  birth  of  issue,  so  that  the  defendant,  who 
claimed  under  the  recovery,  was  entitled  quacunque  via  data. 

So  in  Frank  v.-  Stovin,  {d)  where  a  testator  devised  to  B.  for 
life,  without  impeachment  of  waste,  with  power  to  make  a 
jointure  to  any  future  wife,  and  after  his  decease  then  to  the  use 
of  the  issue  male  of  the  body  of  B.  lawfully  begotten  and  to  be 
begotten,  and  their  heirs;  and  in  defatilt  of  such  issue,  then 


(a)  5  Dnm.  &,  E.  399. 

\b)  His  Lordship  ii  mads  to  say,  "  It  hu  been  conteuded  cliat  N.  took  odIt  an 
estate  for  life ;  if  so,  what  estau  was  given  by  the  words,  '  to  the  issue  male  <tf  hit  , 
bodf  lawfully  begotten,  and  the  heirs  and  assigns  of  such  issue  male  i. '  Was  it  to 
extend  to  more  than  one  boo?  It  woald  be  diBGcalt  to  extend  ic  to  more  than  one, 
and  I  coucGiTe  that  the  eldest  must  have  taken  the  oAiciiuts  iaSaat  in  the  alaU. 
But  that  would  have  defeated  the  devisor's  iuteutiou,  becanae  if  it  had  dmcmied 
(Qu.  devolved?)  to  that  one  sod,  and  he  had  died  without  makiog  any  dispoiition 
of  it,  it  would  bave  gone  over  to  the  other  sons  of  the  devisor,"  i.  a.  by  descent,  for 
if  it  were  a  devise  in  fee  to  the  son,  of  course  no  remainder  could  be  limited  on  that 
estate. 

(c)  Thej  would  clearly  have  beeu  implied,  but  there  veem  to  have  been  inraper- 
able  obstacles  to  the  suggested  coostructioo. 

(d)  3  East,  944. 
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over.  B.  had  iesae,  and  afterwards  enffered  a  recovery,  (a) 
Lord  BUenborODgh  was  of  opinion  that  the  case  was  governed 
by  Roe  v.  Grew,  and  accordingly  that  B.  took  an  estate  tail. 

Again,  in  the  case  of  Mogg  v.  Mogg,  (b)  where  a 
testator  devised  the  residue  of  his  'messuagea,  &c.,  [343] 
equally  among  the  child  or  children  begotten  and  to  be 
begotteQ  of  &.  durinff  his,  her,  and  their  life  and  lives,  and  after 
the  decease  of  sncfa  child  and  children  he  gave  the  same  wiio  the 
lawful  issue  of  such  child  and  children  of  8.,  to  hold  anto  such 
issue,  Am,  her,  and  their  heirs  as  terumts  in  common,  without 
snrnTorship,  and  in  default  of  such  issue,  over ;  the  Court  of 
King's  Beuch,  on  a  case  from  Chancery,  certified  (c)  that  the 
children  of  8.  took  estates  tail. 

It  should  be  observed  that  in  Frank  v.  Stovin,  (d)&  learned 
Judge  attempted  to  distinguish  that  case  and  Denn  v.  Puckey,  (e) 
from  Doe  v.  CoUis,  {f)  by  reference  to  the  limitation  over  "  in 
default  of  such  isBue,"  which  occurred  in  those  cases,  (and  also, 
it  will  be  seen,  In  Mogg  v.  Mogg.)  In  refutation  of  this  alleged 
distinction,  it  will  be  sufficient  to  refer  to  the  cases 
discussed  in  the  next  chapter,  *  establishing  that  tMs  [  343  ] 
expression,  following  a  devise  to  any  class  of  issue, 
refers  to  these  objects.  If  in  the  case  of  a  devise  to  sons  or 
children,  and  in  default  of  such  issue,  over,  the  clause  intro- 

(d)  Wher«  the  ducnoiling  ounrance  in  these  casai  u  not  ax»ciueil  UDlit  kfter  the 
birch  of  iiaue,  it  ia  neceseuy  to  det^ide  whether  the  devisee  had  ao  estate  txil  or  nut  { 
for,  if  not,  the  Mnnmce  la  ineHtcliul  to  defeat  the  claimi  of  the  inue,  ai  on  tba  birth 
of  issue,  if  the;  took  by  parchase,  the  estate  having  alraadr  vetted  in  each  iaane,  wu 
nnaSectcd  b;  the  act  of  the  tenant  for  life  ;  but  it  ia  otherwise,  if  the  auurauce  be  ex- 
ecuted before  the  birth  of  iaaae,  wheti  the  remainder  ii  contingent  and  conseqaently 
deatrnctible,  by  whatever  determine*  the  eatate  for  life.  See  aomo  remarlu'  on  the 
destniction  of  contingent  remainder!,  ante,  voL  1,  p.  786,  a. 

(6)  1  Mer.  BM.  I  rile  this  ease  with  diffidence,  on  account  of  tt^o  impossibility  of 
ascertaining  the  precise  ground  on  which  it  was  decided ;  for,  aa  the  limitation  to  the 
istue,  u  parchasen,  of  children  born  and  to  tw  bom,  would  have  tran^reued  the 
rule  BgHinxt  perpetaitiei,  poasiblj  tliis  circnnistance  may  have  induced  the  Court  to 
apply  the  doctrine  of  ly  pra,  but  to  which  ibcro  seems  to  be  this  objection,  that  it 
wonld  extend  the  doctrine,  (which  all  agree  has  already  been  carried  qnlte  far  enough,) 
to  cases  in  which  an  esl&te  in  lie  timpU  a  given  to  the  iatne,  in  opposition  to  the  rule 
considered  to  have  been  established  bv  the  aalhoriiies  (ante,  vol.  1,  p.  960) ;  beside* 
which,  if  the  Court  saw  a  very  decided  reason  for  holding  issue  to  be  a  word  of  pnr- 
chaie,  why  was  not  the  devise  restricted  to  the  children  (and  the  issue  of  diildren) 
who  were  bom  in  the  lifetime  of  the  testator,  as  was  done  (thongh  perha^js  unwar- 
rantablr)  in  certain  other  deriaes  in  the  same  will,  nnder  which  the  ancestor  Cook  an 
eqaitable  interest  only,  and  the  issue  a  li^al  remainder,  (ante,  p.  35,)  which  two  lim- 
itationa  being  ef  different  quality,  eonld  not  unite  by  force  of  the  rule  in  Shelley't 
ease  ?  For  those  raasoni  I  have  continned  to  tr<^t  the  case  of  Mogg  v.  Mogg  as  mq 
■Bthority  for  reading  "  issue"  as  a  word  of  limitation,  thu  being,  as  I  conceive,  the 
least  exceptionable  ground  to  which  it  can  be  referred,  thooch  it  is  admitted  that,  in 
applying  this  coDstruction  to  a  case  in  which  words  of  dislrfbutlon,  as  well  as  word* 
of  limitation,  were  introduced  into  the  devise  to  the  issue,  it  goes  a  step  beyond  any 
other  of  the  modem  cases,  and  aa  to  this  ultra  point,  iherefote,  is  not  to  be  relied  on. 

Ic)  I  Mer.  6SB. 

id)  3  Bast,  SSI. 

(()  Ante,  S40. 

if)  Ante,  339. 
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ducing  the  devise  over  is  inoperative  to  vary  the  constmction  of 
the  prior  devise,  can  it  have ,  more  power  where  following  an 
express  devise  to  issne,  explained  by  the  context  to  mean  sons 
or  children  ?  The  two  cases  seem  to  be  identical  in  principle,  (a) 
If,  therefore,  in  Doe  ».  Collia,  "issae"  was  properly  construed 
to  mean  children,  the  words  "  in  default  of  such  issue,"  in  Denn 
V.  Puckey  and  Frank  v.  Stovin,  (and  we  may  add,  in  Mogg  v. 
Mogg,)  ought,  according  to  the  class  of  cases  just  mentioned,  to 
have  been  read  "  in  default  of  snch  children."  But,  as  they 
were  not  so  construed,  the  inevitable  conclusion  is  that  Doe  v. 
Cotlis,  so  far  as  it  rests  on  this  distinction,  is  overruled  ;  and 
that  a  devise  to  A  for  life,  remainder  to  his  i^oe  and  the  heirs 
of  such  issue,  with  or  without  a  limitation  over,  confers  an  es- 
tate tail  on  A.  (b) 

3.  It  niight  seem  upon  principle  to  follow  that  words  of  dis- 
tribution annexed  to  the  devise  to  the  issue,  or  any  other  ex- 
pressions prescribing  a  mode  of  enjoyment  inconsistent  with 
the  course  of  descent  under  an  estate  tail,  would  be  no  less  in- 
operative than  superadded  words  of  limitation,  to  turn  "issue" 
into  a  word  of  designation  ;  and  such  undoubtedly  is  the  doc- 
trine of  some  at  least  of  the  cases. 
[  344  J  '  Thus,  in  Doe  d.  Blandford  v.  Applin,  (c)  where  a 
testator  devised  an  estate  at  A.  to  W.  for  life,  and 
after  his  decease  to  and  amongst  his  issue,  and  in  de&olt  of 
issue,  then  over;  it  wGta  held  that  W.  took  an  estate  tait;  Lord 
Kenyon  and  Mr.  Justice  BuIIer  reasoned  much  on  the  words  lim- 
iting over  the  property,  and  the  tatter  admitted  that  in  rejecting 
the  words  "  and  amongst,"  they  went  beyond  any  of  the  pre- 
ceding cases.  Mr.  Justice  Girose  referred  the  decision  to  the 
broad  (and,  it  is  conceived,  the  true)  ground,  that  the  word 
issue  was  a  word  of  limitation,  and  differed  liom  chUdren,  the 
learned  Jnd^  citing  the  declaration  of  Rainsford,  J.,  (d)  "  that 
the  word  issue  is  ex  vi  termini  nomen  collectivom,  and  takes  in 
all  issues  to  the  utmost  extent  of  the  family,  asfa/r  as  the  words 
heirs  of  the  bodi/  would  do. 

The  authority  of  Doe  v.  AmiUn  was  denied  by  Byre,  C.  J.,  in 
Bnrnsall  v.  Davy,  (e)  and  by  Lord  Thurlow,  in  Jacobs  ti.  Amy- 
att,  (/)  but  it  is  now  indisputable.  The  fact.that  Lord  Thnrlow, 
in  deciding  Jacobs  v.  Amyatt,  found  it   necessary  to  question 

(a)  Two  recent  cue*,  aabieqaeDtly  alated,  namlj,  Rf >a  i>,  Cowley,  I  Lloyd  t 
Qoold,  10,  tind  Carter  u.  BenUll,  S  Bear.  SSI,  may  be,  nieniioneil  emong  m^nj  U 
bearing  oat  this  remark.  To  uy  th&ttbe  words  "in  defaalt  (rf' such  iaaue,"  refer  to 
(be  objecls  of  the  prior  ileviM,  whoever  they  may  be,  anil  that  thoie.  objects  ptsaa 
istue  indefinitely,  by  the  effect  of  the  woid>  in  question,  Mem*  very  mach  uke  rMsen- 
ing  in  a  circle. 

(6)  See  Hayes's  Inq.  303. 

le)  S  Dam.  &  E.  82 ;  and  lee  8  Id.  T,  n. 

(d)  Finch,  S82. 

\e)  I  Boi.  &  Pull.  315,  ante,  333. 

(/)  4  B.  C.  0. 54S,  pott  [Petklni'i  ed.  M3,  note  (6)]. 


cr.iz^d.vCoOt^lc 


A  WORD   OF  LUtnATION.  261 

Doe  V.  Applin,  shows  that  his  Lordship  saw  no  distinction  be- 
tween devises  to  heirs  of  the  bo4y  and  issue  in  regard  to  the 
effect  of  superadded  expressions. 

So,  in  Doe  d.  Cock  v.  Cooper,  (a)  where  a  testator  devised 
lands  to  his  nephew  B.  for  the  term  only  of  his  natnral  life,  and 
after  his  decease  he  devieed  the  same  to  the  lawful  issue  of  R..as 
tenants  ia  common;  bat  in  case  B.  should  die  without  leaving 
lawful  issue,  then  after  his  decease  the  testator  devised  the  lands 
to  G.  in  fee.  It  was  held  that  B.  took  an  estate  tail, 
to  accomplish  the  general  *  intention,  and  by  iniplica-  [  345  ] 
tion  from  the  words  devising  over  the  property  in  case 
R.  should  die  without  issue,  {b) 

In  this  case,  even  if  the  issue  took  as  purchasers,  the  contin- 
gent* lemainder  to  them  had  been  destroyed  by  a  recovery  suf- 
fered by  R. ;  but  the  Court  decided  the  case  Qureservedly  on 
the  other  point. 

With  the  two  preceding  cases  may,  it  is  conceived,  be  classed 
the  case  of  Ward  v.  BeviX  (c)  where  a  testator  devised  a  laes- 
suage,  Sec.,  called  B.  to  his  son  W.  during  his  life,  adding,  "  in 
case  he  has  issues,' then  it  is  my  will  that  they  should  jointly 
inherit  the  same  after  his  decease."  After  other  bequests,  the 
testator  devised  over  the  whole  of  his  property  upon  W.'s  dying 
without  issue.  It  was  held  by  Lord  Alexander,  C.  B.,  that  W. 
took  an  estate  tail  in  B. 

It  must  be  admitted,  that  in  Doe  v.  Applin  and  Doe  v.  Cooper, 
Lord  Kenyon  and  most  of  the  other  learned  Judges  distinct^ 
grounded  their  judgment  on  the  intention  appearing  by  the  words 
devising  the  property  over,  that  the  estate  should  not  pass  to  the 
nlterior  devisee  until  a  failure  of  the  descendants  of  the  first  taker. 
But,  it  may  be  asked,  is  noi  this  intention  equally  manifest  in 
the  gift  to  the  issue  in  the  devise  itself?  If  the  word  issue  in 
the  clause  introducing  the  devise  over,  cannot  be  satisfied  with- 
out letting  in  all  the  descendant^  how,  pari  ratione,  can  it  be 
satisfied  in  the  prior  devise  by  a  narrower  construction  ?  Suppos- 
ing that  the  testator,  by  evincing  an  intention  that  the  issue  shall 
take  in  a  manner  inconsistent  with  the  devolution  of  tite  prop- 
erty under  an  estate  tail,  restrained  the  generality  of  that  term, 
it  seems  to  be  a  necessary  corollary  to  this  proposition, 
that  the  sabsequent  words  *  devising  the  property  over  [  346  ] 
in  case  of  the  failure  of  issue  of  the  first  taker,  .are  re- 
ferable to  the  same  objects ;  for,  if  these  words,  following  a  de- 
vise to  children  in  fee,  be,  as  we  shall  presently  see  they  clearly 
are,  merely  referential,  (d)  then  d  fortiori  they  must  receive  the 


to  clearly  upon  "  i"  „ 

eiUJrea. 

(e)  1  Ton.  AJerv.  Mg. 
'   id)  Ooodrigbtv.Dnnluin,  Dong,  aet;  Oinger  d.  Whiu «. While,  Willla, 348, poit. 
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same  conBtruction  when  the  testator  has  immediately  before,  and 
in  devising  this  very  property,  used  the  same  word  "  isaue."  In 
tmth,  the  reliance  which  haa  been  placed  upon  the  words  intro- 
ducing the  devise  over  is  quite  as  indefensible  in  these  cases  as 
where  the  preceding  devise  is  to  heirs  of  the  body ;  (o)  and  it  ap- 
pears to  have  been  productive  of  the  same  icind  of  mischief ;  for 
here  as  there,  the  consequence  is  that  in  several  subsequent  cases 
the  word  issue  has  been  cut  down  to  a  wonl  of  designation  upon 

Sounds  such  as  those,  or  even  feebler  than  those,  adopted  by 
ord  Kenyon,  in  the  cases  under  consideration,  notwithstanding 
there  were  words  introducing  the  devise  over,  which  always  served 
to  conduct  his  Lordship  to  the  sound  conclusion  that  the  testator 
meatU  an  estate  tail. 

Passing  by  the  cases  of  Doe  d.  Bumsall  v.  Davy  (b)  and*  Doe 
V.  Elvey,  (c)  akeady  discussed,  which  fully  illustrate  this  obsei^ 
vation,  wc  come  to  the  more  recent  case  of  Merest  v.  James,  {d) 
where  the  devise  was  to  the  use  of  the  testator's  daughter,  for 
her  natural  life,  and  after  her  decease  then  to  the  use  of  the  issue 
of  her  body  lawfully  begotten ;  and  in  default  of  issue,  or  in  cote 
none  of  svch  issue  lived  to  attain  the  age  of  twenty-one  years,  then 
over.  On  a  case  from  Chancery,  the  Court  of  Common  Fleas 
certified  that  the  daughter  took  an  estate /or  life  only. 

According  to  the  present  practice,  the  reasons  on 
[  347  ]     which  'the  certified  opinion  was  founded  do  not  ap- 
pear; but  the  case  of  Crump  v.  Norwood,  (e)  and  also 
Doe  V.  Bumsall,  vf&te  much  relied  upon  as  authorities  for  the 
construction  adopted  by  the  Court. 

The  solitary  ground  in  this  case  for  diverting  the  w<wd  "  issue  " 
&om  its  more  extensive  signiEcation,  seems  to  have  been  the 
devise  over  in  case  of  the  issue  dyvig  under  twenty-one,  which, 
it  will  be  remembered,  is  precisely  the  circumstance  that  both 
Lord  Eldon  and  Lord  Redesdale,  in  Jesson  v.  Wright,  considered 
to  have  been  improperly  allowed  to  control  the  construction  of 
"  heirs  of  the  body  "  in  Doe  v.  GoiT;  (/)  and  Lord  Eedesdale 
strongly  denied  that  such  a  limitation  over  was  inconsistent  with 
giving  an  estate  tail  to  the  prior  devisee,  {g)  The  case  of  Merest 
V.  James,  therefore,  goes  to  establisb  a  distinction  between  the 
words  heirs  of  the  body  and  issue  in  reference  to  the  force  of 
expression,  or  the  degree  of  explicitness  or  clearness  requisite  to 
restrict  or  cut  down  the  term  to  a  difierent  and  narrower  rauge 
of  objects.  The  case  was  decided  between  the  period  of  the 
determination  of  Doeji.  Goffin  the  Court  of  King's  Bench,  and 
that  of  its  being  overruled  in  the  House  of  Lords ;  pnd  this,  if 
subsequent  authority  were  wanting,  would  be  sufficient  to  cast 


(y)  See  Qrimsbftwe  v.  Picknp,  9  fi: 


(e)  AnM,  p.  333. 
(/)  Aula,  p.  290. 
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a  shade  of  doubt  upon  the  decision ;  but  we  shall  find  in  the 
ease  next  stated  a  doctrine  propounded,  which  tends  to  place 
devises  to  heirs  of  the  body  and  devises  to  issue  on  a  widely  dif- 
ferent footing,  in  regaid  to  the  effect  of  superadded  words  of 
modi&cation  inconsistent  with  an  estat«  tail. 

The  case  here  referred  to  is  Lees  v.  Mosley,  (a)  where  a  tes- 
tator devised  certain  lands  unto  his  two  sonsj  Henry 
'  Jame^  and  Oswald  Fielden,  in  moieties  as  tenants  in  [  348  ] 
common,  in  such  manner  and  subject  to  such  charges 
as  thereinafter  mentioned,  that  is  to  say,  as  to  one  moiety  there- 
of,  to  his  son  Henry  James  for  life,  with  remainder  to  Ais  lawful 
isitie  and  their  respective  heirs,  in  such  shares  and  proportions 
and  subject  to  such  charges  as  he  (H.  J.)  should  by  deed  or  will 
appoint;  but  in  case  his  son  Henry  James  should  not  marry  and 
have  issue,  who  shorUd  attain  the  age  of  twenty-one  years,  then  he 
devised  the  said  moiety  to  hia  son  Oswald  and  his  heirs  forever. 
And,  as  to  the  other  moiety  of  the  property,  the  testator  devised 
the  same  to  his  son  Oswald  and  his  heira  absolutely  forever.  At 
the  date  of  the  will,  and  at  the  death  of  the  testator,  HeniT 
James  Fielden  was  a  bachelor.  He  suffered  a  recovery  of  his 
moiety,  and  the  question  (raised  in  an  action  between  vendor  and 
purchaser)  was  as  to  the  validity  of  the  title  derived  under  such 
recovery.  The  case  was  elaborately  argued,  the  plaintiif  con- 
tending that,  according  to  the  true  construction  of  the  will,  there 
was  a  gift  to  the  parent  for  life,  with  remainder  to  the  children 
in  fee  ;  and  the  defendants  insisting  that  Henry  James  Fielden 
took  an  estate  tail.  The  Court  decided  that  be  was  tenant  for 
life  only.  Mr.  Baron  Anderson  (who  delivered  the  judgment  of 
the  Conrt)  drew  a  distinctton  between  a  devise  to  heirs  of  the 
body,  which  he  considered  were  technical  words,  admitting  but 
of  one  meaning,  and  a  devise  to  issue,  which  he  characterized  as 
a  word  in  ordinary  use,'  not  of  a  technical  nature,  and  capable  of 
more  meanings  than  one ;  observing  that  it  was  used  in  the  Stat- 
ute De  Donis,  both  as  synonymous  with  children  and  as  de- 
.  BCriptive  of  descendants  of  every  degree,  and  though  the  latter 
might  be  its  prima  facie  meaning,  yet  the  authorities  showed  that 
it  would  yield  to  the  intention  of  the  testator  to  be  col- 
lected from  the  will,  'and  that  it  requires  a  lesS  demon-  [  349  ] 
strative  context  to  show  such  intention  than  the  technical 
expression  "  heirs  of  the  body,"  would  do.    The  learned  Jndge  then 

iiroeeeded"  as  follows  :  "  The  Court  in  the  present  case  have  to 
ook  to  the  terms  in  this  will,  in  order  to  ascertain  whether  by 
construing  the  word '  issue '  here  as  a  word  of  purchase  or  of  limi- 
tation, they  best  effectuate  the  intention  of  the  devisor^  The 
testa^r  begins  by  devising  an  express  estate  for  life  to  his  son 
Henry  James.    He  then  devises  in  remainder  to  bis  lawful  issue. 

{a]  1  Tod.  &  Coll.  SS9. 
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If  it  stopped  there,  it  would  be  an  estate  tail.  For  the  word 
*  issue 'might  include  all  descendants;  and  lieieall  being  unborn, 
no  assignable  reason  could  exist  for  distinguishing  between  any 
of  them.  And  then  the  r^e  in  Shelley's  case  would  apply,  eind 
would  convert  the  estate  for  life,  previonsly  given,  into  an  estate 
taiL  But  the  testator  then  adds,  <  and  their  respective  heirs  in 
such  shares  and  proportions  and  subject  to  such  charges  as  be  the 
said  Henry  James  should  by  will  or  deed  appoint.'  Now,  ac- 
cording to  the  case  of  Hockley  v,  Mawbey,  (a)  the  effect  of  this 
clause  would  be  to  give  the  objects  of  the  power  an  interest  in 
an  equal  distributive  share,  in  case  the  power  were  not  executed. 
The  clause,  therefore,  is  equivalent  to  a  declaration  by  the  testa- 
tor,  that  the  iseue  and  their  res[>eotive  heirs  should  take  equal 
shares,  but  that  Henry  James  should  have  a  power  of  distributing 
amongst  them  the  estate,  in  unequal  shares,  if  he  thought  fit 
Now,  if  issue  be  taken'aa  a  word  of  limitation,  the  word  '  heirs' 
would  be  first  restrained  to  '  heirs  of  the  body,'  and  then  alto- 
gether rejected  as  unnecessary.  The  word  'respective'  could 
have  no  particular  meaning  annexed  to  it;  and  the  amiarent 

intention  of  the  testator  to  give  to  Henry  James  ior  life, 
[350]      and  afterwards  to  distribute  his  property  'in  shares 

amongst  the  issue,  would  be  &ustra'ted.  On  the  other 
band,  if  issue  be  taken  as  a  word  of  purchase,  designating  either 
the  immediate  issue  or  those  living  at  the  death  of  Henry  James, 
'  the  apparent  intention  will  be  enectnated,  and  all  these  words 
will  have  their  peculiar  and  ordinary  acceptation.  If,  then,  the 
will  stopped  here,  it  would  seem  clear  that  the  Court  ought  to 
read  '  issue '  as  a  word  of  purchase.  Then  comes  the  devise 
over.  '  But  in  case  my  son  Henry  James  shall  not  mar^  and 
have  issue  who  shall  attain  the  age  of  twenty-one,  then  1  give 
and  devise  to  my  son  Oswald  in  fee.'  Now,  the  effect  of  such  a 
clause,  if  superadded  to  a  remainder  to  children,  would  be  to 
show  an  intention  to  give  a  fee  to  the  children  on  tiieir  attaining 
twenty-one.  And  if  by  the  formef  part  of  the  will  the  same  estate 
has  been  given,  it  does  not  appear  to  be  sound  reasoning  to  draw 
the  conclusion  that  such  a  clause  can  convert  the  estate  pre- 
viously given  into  an  estate  tail.  In  fact,  the  case  of  Doe  tt.  Bom- 
Ball  {b)  is  a  distinct  authority  on  this  part  of  the  case.  Upon  the 
whole,  therefore,  we  have  no  doubt  in  this  case  that  the  testa- 
tor's intention  was  not  to  give  his  son  an  estate  tail,  and  we 
think  that  we  best  effectuate  that  intention  by  construing  the 
words  <  lawful  issue'  in  this  wiU,  accompanied  by  their  context, 
as  words  of  purchase  ;  and,  in  so  doing,  we  do  not  impugn  the 
authority  of  any  decided  case  to  be  found  in  the  books ;  for 
there  is  not  one  in  which  these  words,  with  sncfa  a  context  as  in 
this  will,  have  ever  been  held  to  bp  words  of  limitation." 
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.  The  case  of.  Lees  v.  Mosley  mav  be  considered  as  deciding 
that  nader  a  devise  to  A  for  life,  with  remainder  to  his  respec- 
tive issue  in  fee,  in  such  shares  as  he  shall. appoint, 
with  a  limitatioa  ovei  in  case  of  his  dpng  *  withoat  [  351  ] 
issae  who  efaonld  attain  majority,  the  issue  take  estates 
in  fee,  as  tenants  in  common,  and  A  is  not  tenant  in  tail.  It 
may  be  also  collected  from  the  judgment,  that  the  Court  (or  at 
least  the  very  learned  Judge  who  delivered  it)  would  have  ar- 
rived at  the  same  conclusion  if  the  devise  to  the  issue  had  been 
simply  to  them  as  tenants  in  common  in  fee,  without  any  de- 
vise over ;  in  other  words,  that-  if  a  testator  devises  lands  to  A 
for  life,  with  remainder  to  his  issue  and  their  heirs  in  equal 
shares,  or  as  tenants  in  common,  the  effect  is  to  give  to  A  aa 
estate  for  life  with  remainder  to  the  issue  in  fee.  If,  however, 
the  devise  was  so  &amed  as  that  the  issue,  if  they  took  as  pur- 
chasers, would  have  an  estate  for  life  only,  (a  circumstance 
which  is  less  likely  to  occur  under  a  will  made  or  republished 
'siitce  1837  than  any  oth^r,)  it  is  conceded  that  the  leaning  to 
the  construction  which  makes  "issue"  a  word  of  purchase  would 
be  less  strong,  and  the  fate  of  the  devise 'is  still  uncertain. 

The  recent  case  of  Tate  v.  Clarke  (a)  shows  the  opinion  of 
Lord  Langdale  on  this  much-controverted  point,  though  as  his 
Lordship  decided  that,  in  the  events  which  had  happened,  the 
devise  to  the  issue  did  not  extend  to  the  issue  claiming,  (because 
their  parent  was  not  one  of  the  designated  sisters  of  the  testator,) 
the  case  cannot  be  considered  as  an  actual  adjudication  on  the 
sQbiect. 

The  devise  was  to  the  testator's  widow  for  life,  with  remain- 
der to  trustees  and  theif  executors,  to  pay  costs,  &g.,  and  to 
divide  the  residue  of  Ihe  rents  amongst  all  the  testator's  brothers 
and  sisters  "  who'shoidd  be  living  at  the  time  of  the  decease  of 
his  (the  testator's)  wife,  and  to  their  issue  male  and  female,  after 
the  respective  deceases  of  his  said  brothers  and  sisters,  for- 
ever ;  to  be  equally  divided  between  and  among  them." 
Lord  Lansdale,  M.  B., 'held  that  the  words  "  is^ue  [352] 
male  and  female "  were  to  be  construed  as  words  of 
limitation  and  not  of  purchase ;  and  that  the  children  of  a  sister 
of  the  testator,  who  died  in  the  lifetime  of  the  widow,  took  no 
interest. 

«  The  word  '  isdne,' "  his  Lordship  observed,  "  is  a  word  of 
limitation,  if  the  context  of  the  will  does  not  afford  sufBcient 
reason  to  conatme  it  otherwise.  In  the  present  will,  I  think 
that  it  caQQot  be  construed  in  a  sense  different  from  '  heirs  of 
the  body  ;'  and  if  the  words  '  heirs  of  the  body '  had  be'^  em- 
ployed, I  think  that  neither  the  superadded  words  prima  facie 
denoting  distribution,  nor  the  want  of  a  gift  over,  in  default  of 
issue,  would  have  afforded  sufficient  reasons  for  construing  the 
(u)  I  Beav.  100. 
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words  otherwise  than  as  words  of  limitatioD.  This  case  is  not 
80  strong  as  some  others  which  have  been  decided;  for. the 
words  01  distribution  may  be  applied  to  the  brothers  and  sisters 
who  were  intended  to  be  first  takers,  and  the  words  '  their  issue ' 
must  mean  the  issue  of  those  who  were  to  take,  and  they  are 
expressly  those  who  should  be  living  at  the  death  of  the  wife  ; 
at  which  time  there  was  no  brother  or  sister  living." 

It  will  be  perceived  that  in  this  case  tbe  devise  was  to  the 
issue  male  and  female,  which  perhaps  (where  unaccompanied  by 
expressions  showing  that  the  objects  were  to  take  concurrently) 
does  not  present  bo  decided  ah  iqconsietency  with  an  estate  tail, 
as  words  of  distribution,  since  the  course  of  descent  under  an 
estate  tail  general  does,  in  point  of  fact,  embrace  persons  of  each 
sex,  although  not  in  general  sioiultaneonsly. 

It  is  observable  that,  in  Lees  v.  Mosley,  (and  the  same  remai^ 
applies  to  many  other  cases,)  it  does  not  distinctly  appear 
whether,  in  pronoancins  "  issue  "  to  be  a  word  of  purchase,  the 
Court  intended  to  construe  it  ae  synonymouB  witb  chU-  • 
[  353  ]  dren,  ot  as  admitting  descendants  pf  every  'degree,  (o) 
The  latter,  it  is  presumed,  would  be  its  construction  ia 
the  absence  of  a  restraining  context,  ib)  What  amounts  to 
such  a  contest  will  be  the  subject  of  consideration  in  the  next 
section,  which  this  remark  will  serve  to  introduce. 

4.  If  the  testator  annex  to  the  gift  to  the  issue  words  of  ex- 
planation, indicating  that  he  uses  uie  term  "  issue  "  in  a  special 
and  limited  sense,  it  is  of  course  restricted  to  that  sense. 

As  in  the  case  of  MandeviUe  v.  Lackey,  (c)  where  a  tea- 

(o)  The  c«H  of  DklzGll  a.  Weldi,  S  Sim.  919,  aeemt  to  b«ar  apon  this  point,  ukd 
farori  the  more  enlarged  coDstnietioii  of  the  term  "  ijaiie." 

A  aoietj'  of  c«rt&iu  real  estate  waa  devised  to  D.  for  life,  remaindec  to  and 
among  bis  issae,  as  he  ahoald  by  will  appoinl,  remainder  to  hia  iyne  IiTing  at  hit 
deaib,  in  fee.  D.  made  an  appointment  in  &Tor  of  his  children,  only,  though  he 
lel'l  also  grandchildren  and  great-gran duhildren.  Sir.  L.  Shadvell,  V.  C,,'  held  (he 
appointment  to  be  invalid,  on  the  ground  of  its  exclnding  the  donee'i  grandchildren 
and  ereac-grandcbildren,  who  were  objects  of  the  poner,  ai  being  ioclnded  under 
Ibe  cfenomination  of  isane.  The  chief  argument  tor  the  contrary  conitrnction  wu 
founded  on  a  pcavioue  put  of  the  will,  in  which  the  testator  had  beqaeathed  per- 
sonalty to  A.  for  life,  and,  in  case  she  should  leave  udm  living,  then  lo  be  paid  and 
applied  among  lucAcAi'M  or  eMdren  in  such  proportiona,  &c.,  as  A.  should  appoint; 
and,  in  defaolt  of  appoiniment,  among  tuck  imat  in  eqnal  shares;  and,  if  bat  one 
diild,  the  whole  to  be  paid  to  socb  ooe;  aad,  in  case  there  shonid  be  no  issne  of  A. 
living  at  her  decease,  or  if  they  should  all  die  before  attaining  tweoty-one,  then  over. 
The  V  ice-Chancellor  thought,  that  the  word  "  ebildren  "  meant  issne  in  this  instance, 
for  that  the  lesialor  could  not  intend  that,  if  A.  left  a  grandchild,  and  no  child,  tbe 
property  should  go  over.*  At  ail  eotnti,  ai  a  timiiar  phrmeotogii  ma  not  adopted  in  (Al 
laitir  part  of  Iht  aili,  tkt  word  "  tnue  "  niiut  be  emmdtnd  at  tind  m  lit  tense  it  gaieraO^ 

[b]  As  to  the  mode  in  which  the  several  degrees  of  isane  take  in  such  caws,  ew 
ante,  yp^S,  34. 

Jc)  3  Kidg.  P.  C.  saS;  Eayea'a  Inq,  U8,  n.    See  same  principle  as  to  hart  aftlit 
g.    Guodiiile  il.  Sweet  v.  Herring,  1  East,  S64,  and  other  catei  stated  ante,  p.  300, 
ttuq. 

■  Compare  this  with  Ryao  p.  Cowley,  post,  354,  and  Carter  v.  Beotall,  poat,  p.  35S. 
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tatcHT  *  devised  bia  real  estate  ia  certain  conntieB  to  K.  { 354  ] 
during  his  life  only,  subject  to  a  certain  condition, 
and  after  the  determination  of  that  estate  to  M-'b  lawful  issue 
male,  and  the  lawful  issae  male  of  such  heirs,  the  eldest  always 
of  such  sons  of  M.  to  be  preferred  before  the  youngest,  according 
to  their  eeniority  in  age  and  priority  in  birth,  and  for  want  of 
such  lawful  issue  in  M.  over ;  the  Court  of  King's  Bench  in  Ire- 
land held  that  M.  took  onlyan  estate  for  life,  which  was  affirmed 
in  the  House  of  Lords,  with  the  unanimous  concurrence  of  the 
Judges,  on  the  ground  that  the  word  "  issue  "  was  explained  to 
mean  "  sons."  The  Lord  Chancellor  said  the  subsequent  words 
of  explanation  seemed  to  him  to  point  out  the  sons  of  M.  by 
name,  as  the  persons  whom  the  testator  meant  by  issue  male. 

So  in  the  case  of  Ryan  v.  Cowley,  (a)  where  a  testator  devised 
and  bequeathed  to  trustees  freehold  and  leasehold  and  other  per- 
sonal property,  upon  trust  tot  his  daughter  for  bfe ;  and  after  her 
decease  the  rents  and  profits,  and  interest  of  money,  he  gave, 
devised,  and  bequeathed  to  and  amongst  the  issue  of  tiis  said 
daughter  lawfully  to  be  begotten,  in  such  shares  and  proportions 
as  sne  'sbotild  by  her  last  will  and  testament  appoint,  provided 
such  child  or  children  should  arrive  at  the  age  of  twenty-one 
years  ;  and  for  want  of  such  issue  of  his  daughter,  or  in  case  of 
the  death  of  such  issue,  and  of  the  death  of  his  wife,  the  testator 
devised  all  his  property  to  other  persons.  It  was  contended  on 
behalf  of  the  daughter  that  the  word  "issue"  was  to  be  construed 
as  a  word  of  limitation,  and  consequently  that  she  took  an  estate 
tail  in  the  Jreehold,  and  an  absolute  interest  in  the 
chattel  property.  But  the  Lord  *  Chancellor  (Sugden)  [  355  ] 
held  that  the  daughter  took  a  life  interest  only.  "  The 
term  '  issue,' "  he  observed,  "  may  be  employed  either  as  a  word 
of  purchase  or'of  limitation  ;  but  when  the  testator  adds,  '  pro- 
vided such  child  or  children  shall  attain  twenty-one,  and  for  want 
of  such  issue,  then  over,'  he  translates  his  own  language ;  and 
dearly  shows  that  he  uses  the  word  'issue'  as  synonymous 
with  child  or  children." 

Again,  in  the  case  of  Carter  v.  Bentall,  (b)  where  a  testator, 
after  creating  certain  life  interests,  gave  the  produce  of  his  real 
and  personal  estate  to  trustees  upon  trust  to  transfer  one  moiety 
thereof  to  the  issue  of  his  daughter  S.,  to  be  paid  to  them  at 
their  respective  ages  of  twenty-one  ;  and  if  only  one  child,  then 
to  such  one  child,  for  his,  her,  or  their  benefit.  And  the  testator 
ordered  the  trustees  to  lay  out  the  dividends  in  the  maintenance 
of  such  "issue;"  and  in  default  of  such  issue,  over;(c)  Lord 

(a)  Llo^  &  Goold,  10.  See  aluo  Machell  o.  Weediog,  8  Sim.  1,  ante,  vol.  1,  p. 
«9 ;  PniBn  i>.  Oibome,  11  8im.  142. 

(b)  2  Beav.  sai. 

Ic)  The  chief  dUciuiion  wae,  whether,  in  respect  to  the  elier  moietv,  a  gift  orer  on 
fAltnn  of  iMse  of  the  teltalor*!  mother  and  daaghter,  (to  nhose  cbildren  do  gift  ma 
made,)  the  word  "  itsne  "  was  to  bo  read  "  childreo,"  and  It  was  held  oot. 
22  • 
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Langdale,  M.  IL,  held  that  the  word  "issue"  was  here  explained 
to  mean  children,  (a) 

And  of  coarse  it  is  a  ciicumstaace  favorable  to  the  conBtruc- 
tion  in  question,  that  the  teatatoi  has  in  other  parts  of  his  will 
used  the  ^ords"  children"  and"  issue  "indiferently.(fr) 
[  356  ]  *  Indeed,  in  a  very  recent  case,  it  was  considered  to 

be  a  conclusive  ground  for  construing  the  word  "issue" 
to  mean  children,  that  the  testator  had  elsewhere  employed  it  is 
*this  limited  sense,  (c) 

Bat  of  course  the  word  "  issue  "  will  not  be  cut  down  to  chU- 
dren  by  the  mere  circumstance  of  the  words  "children"  and 
"issue"  being  previously  used  synonymously,  if  in  those  prior 
instances  there  was  fair  ground  to  conclnt^  that  both  terms 
were  used  in  the  sense  of  issue,  (d) 

A  leading  and  often-cited  example  of  the  word  "children" 
being  used  in  the  sense  of  issue,  is  Gale  v.  Bennett,  (e) 
[  357  ]  where  a  testator  gave  real  and  personal  estate  to  'his 
daughter  H.  for  life,  and  remainder  to  her  children  at 
twenty-one ;  and,  in  default  of  such  issue,  then  to  his  other 
daughters  that  should  be  living  at  the  time  of  the  death  and 
failure  of  issue  of  H.,  and  the  child  or  children  of  such  of  his 
other  daughters  as  sliould  be  dead,  as  tenants  in  common  in 
fee ;  but  such  children  to  take  only  their  parent's  share ;  but  in 
case  there  should  be  none  of  his  other  daughters,  nor  any  issue 

(a)  See  s  similar  constmction  applied  to  adeed,  Campbell  v.  Sandys,  1  Sch.  &  Let  ' 
aSl ;  Swifc  D.  Sirifi,  8  Sim.  16S.  In  Ihu  case  of  SlOBor  a.  Cnrwen,  S  Sim.  364,  %  te«- 
lator  directed  personally  to  be  aeKlod  in  trust  for  hia  niece  A  for  life,  but  to  derolTe 
to  her  uiiK  at  her  dtain,  and,  tailing  isaae,  to  bis  nephew  B.  It  iraj  held,  that  the 
trust  embraced  the  cbildren  living  at  the  death  of  A,  and  the  iseae  then  livjag  of  any 
deceased  cbild  or  children.  It  wHl  be  observed  that  this  was  (lie  caie  of  an  execatory 
trust. 

(6)  Nenland  d.  Cnrsham,  2  Moore  &  Scott,  105. 

[e)  Rldgewaj  v.  Uunkettrick,  Dm.  &  War.  B4.  In  tbia  cue,  Lord  ChaacelloT  Soc- 
den  said,  "  It  is  a  well-settled  ruLe  of  conBtraction,  and  one  to  which,  from  its  sooiu- 
iiesa,  I  shall  always  Elrlctlf  adhei'O,  never  lo  put  a  different  construction  on  Che  same 
word,  where  it  occnre  twice  or  oneoeF  in  the  same  instrument,  unless  (here  appear  a 
clear  intention  to  the  contrary."  To  this  proposition  tio  objecdon  can  be  adranced  ; 
but  it  seems  not  entirely  to  dispose  of  the  dimculties  attending  these  cases,  for  the 
queetion  still  is,  what  amounts  to  such  "a  clear  intention  to  the  contrary"  as  will 
take  any  given  case  ont  of  the  rule.  Different  minds  may  {as  the  reports  abandandy 
testify)  estimate  varionsly  the  force  of  context  requisite  to  outweigh  the  presamp- 
tioQ  of  similariiy  of  intention  tix>m  the  recurrepce  of  the  same  expression.  Where  a 
tens  is  in  some  instances  accompanied  by  an  explanatory  context,  and  in  other  in- 
stances not,  a  Judge  may  see.  in  the  occasional  omission  of  the  explanatory  phrase, 
sufficient  ground  to  infer  a  diffcreoce  of  iotentioo  in  the  respective  instances,  of  which 
the  case  of  DalzeU  t>.  Welch,  3  Sim-  3S0,  ante,  p.  353,  n.,  efforda  an  example.  la 
sucb  cases,  the  general  plan  of  the  will  must  be  regarded ;  and  \t  we  Qnd  that  the  tes- 
tator's dispositive  scheme  would  be  violated  by  not  giving  to  any  tenn  a  uniform  con- 
struction througbont  the  will,  the  argnoient  (br  its  adoption  is  very  strong.  Where 
the  diapositions  of  the  will  are  of  a  nature  not  to  afford  any  such  light,  the  task  of  its, 
expounder  becomes  very  embarrasaing. 

((f)  DalzeU  v.  Welch,  S  Sim.  319,  ante,  p,  393,  u. ;  and  see  farther  on  this  point,  ante, 
p.  S96. 

le)  Amb.  esi.  See  alw  Wvlh  v.  Blackman,  1  Ves.  Sen.  191,  ante,  p.  37 ;  3.  C. 
nom.  Wythe  b.  TharstoD,  Amb,  555. 
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of  his. other  daughters  tfaen  living,  the  teetator  bequeathed  over 
the  property.  H.  died  childless ;  and  it  was  held,  that  the  grand- 
child of  another  daughter,  who  died  in  the  lifetime  of  the  testa- 
tor, was  entitled,  the  vord  child  and  children  being  here  used  as 
synonymous  with  issue,  (a) 

The  present  section  will  be  concluded  by  the  statement  of 
two  recent  cases  of  the  converse  kind,  namely,  in  which  the 
word  "  issae"  has  been  used  in  the  restricted  sense  of  children. 
In  one  of  these,  Ellis  v.  Selby,  (b)  a  testator  bequeathed  his 
funded  property  upon  trust  for  A  for  Ufe,  and  after  his  decease, 
should  be  have  issue  lawfully  begotten,  whether  male  or  female, 
to  pay  the  interest  for  the  maintenance  and  education  of  such 
issue,  if  more  than  one,  share  and  sbajre  alike,  and,  if  only  one, 
for  the  maintenance  of  such  one  during  his,  her,  or  their  noo- 
age;  and,  on  their  attaining  the  age  of  twenty-one  years,  to 
transfer  lite  same  to  them,  a  more  than  one,  and,  if  only  one, 
then  to  such  one ;  and,  after  the  decease  of  B  (to  whom  the 
testator  had  given  the  dividends  on  his  bank  stock  for  life,)  he 
gave  the  dividends  thereof  to  A  for  the  term  of  his  life, 
and,  after  his  decease,  upon  trust  for  *the  lawful  ckil-  [  358  ] 
dren  or  child,  if  only  one,  of  A,  in  such  manner  as  he 
(the,  testator)  had  thereinbefore  willed  and  directed  respecting 
his  funded  property ;  and,  if  A  should  happen  to  die  without ' 
issue  male  or  female  of  his  body  lawfully  begotten,  then  over : 
Sir  L.  Shadwell,  V.  C,  was  of  opinion,  that  the  words  "die 
without  issue  male  or  female  "  in  the  bequest  over,  referred  to 
children,  the  testator  having  clearly  explained  himself  to  mean 
children  in  the  prior  gift  to  the  issue  male  and  female. 

The  other  ease  referred  to  is  Peel  v.  Catlow,  (c)  where  a  tes- 
tator bequeathed  one  sixth  part  of  his  residuary  estate  amongst 
the  children  of  his  late  sister,  Jane  T.,  to  be  paid  at  twenly-one, 
and,  in  case  any  such  child  or  children  should  die  under  age 
leaving  issue  living  at  bis,  her,  or  their  decease,  their  shares  to 
be  paid  to  the  issue  of  such  child  or  children  respectively,  with 
a  bequest  over  of  the  shares  of  any  child  or  children  dying  in 
minority  without  leaving  issue,  to  the  survivors  and  the  issue 
of  any  who  should  have  died  leaving  issue  as  aforesaid,  (such  - 
issue  to  take  no  greater  share  than  their  respective  parents 
would  have  been  entitled  to  if  living.)  And,  as  to  one  other 
sixth  part,  upon  trust  to  pay  the  interest  to  the  testator's  sister 
.  Maiy  C. ;  and,  after  her  decease,  to  pay  and  apply  the  said 
share  unto  and  amongst  her  issue,  and  to  be  payable  at  the  like 
times,  and  with  the  like  benefit  of  snrvivorslup  and  accruer, 

dnld  i  I 

ibown,  BQle,  p.  69. 

(b)  7  Sim.  352. 

(e)  9  Sim.  378. 
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and  in  like  manner  as  is  thereinbefore  expressed  concerning  the 
sixth  part  given  to  the  children  of  his  (the  testator's)  late  sister 
Jane  T. ;  and,  in  case  the  testator's  sister  Mary  shonld  die  with- 
out leaving  issae  living  at  her  decease,  or,  leaving  any,  tbey 
should  die  under  twenty-one,  and  shonld  leave  no  issue  living 
at  hie,  her,  or  their  decease,  then  over :  Six  L.  Shad- 
[  359  1  well,  V.  C,  wae  of  opinion,  that  the  'bequest  to  the 
"  issue "  of  the  testator's  sister  Mary  maet  of  neces- 
sity be  taken  to  mean  children  by  force  of  the  terins  of  reference 
to  tbe  prior  bequest  to  tbe  children  of  Jane. 

It  may  be  observed,  in  aapport  of  the  constniotion  adopted 
by  the  Ck>urt,  that  the  testator  had  used  the  word  "issue"  in 
the  sense  of  children,  in  reference  to  both  the  share  of  the  chil- 
dren of  Jane  and  tbe  share  of  Mary,  namely,  in  the  clauses 
which  provided  for  tbe  event  of  their  respectively  dying  v/nder 
age  without  issue  living  at  their  decease,  where  it  is  obvious 
the  word  "  issue  "  necessarily  meant  children,  as  a  minor  could 
not  leave  issue  of  a  remoter  degree. 

5.  It  remains  to  be  observed,  that,  where  a  devise  to  a  person 
and  bis  issue  (or  to  him  and  the  heirs  of  his  body)  (a)  is  fol- 
lowed by  a  limitation  over  in  case  of  his  dying  without  leaving 
issue  living  at  his  death,  the  only  effect  of  these  special  words 
is  to  make  the  remainder  contingent  on  the  described  event. 
They  are  not  considered  as  explanatory  of  the  species  of  issue 
Included  in  the  prior  devise,  (b)  and,  therefore,  do  not  prevent 
the  prior  devisee  taking  an  estate  tail  under  it.  (c)  The  result 
simply  is,  that  if  the  tenant  in  tail  has  no  issue  at  his  death, 
the  devise  over  takes  effect ;  if  otherwise,  the  devise  over  is  de- 
feated, notwithstanding  a  subsequent  failure  of  issue. 

In  Doe  d.  Oilman  v.  Klvey,  (d)  the  circumstance  of  there  be- 
ing a  limitation  over  on  failure  of  issue  at  the  death  of 
the  prior  devisee  does  not  appear  to  have  ^ven  *  rise  [  360  ] 
to  an  argument  against  an  estate  tail  The  only  doubt 
it  is  conceived,  could  possibly  be,  whether  it  would  have  the 
effect  of  rendering  the  remainder  expecteuit  on  the  estate  tail, 
contingent  on  the  event  of  the  devisee  in  tail  leaving  no  isene 
at  his  death,{e)     The  affirmative,  however,  seems  to  be  the 

(a)  Wright  D.  Pearson,  1  Ed.  119,  ante,  p.  973;  bat  where  it  waa  not  neceaMiy  to 
dedde  iU  effect  apon  the  remainder. 

(6)  See  Hntchinson  v.  Stephens,  1  Keen,  S40,  post 

(c)  Indeed,  in  one  initance,  we  have  aeen  (ante,  p,  8S0)  eren  aa  ezpreat  deriie  to 
A  atid  the  issae  livjag  at  his  death  was  held  to  coatci  an  eetate  tail ;  bat  this  a  a  con- 

"ion  which  probablj  woold  not  be  unJTeraally  acqnieiced  [a. 

4  Ea«t,  313,  ante,  p.  333. 

B :__.__,g  df  jncii  conalruction  applied  to  peraooalty  in  Lyon  o.  Mitchell, 

..,     personal  estate  vras  bequeathed  to  A,  B,  u,  and  D,  as  tenants  in 

tnd  to  the  Issae  of  their  respecttve  bodies  ;  bnl  in  case  of  tbe  death  of  any 
or  either  of  tbem  withoat  issae  liring  at  the  time  of  his  or  their  respoctire  deaths, 
then  orec  to  the  sarriTors,  and  to  the  issue  of  their  respectiTe  bodies.  It  was  held, 
that  the  beqaest  passed  absolute  intfrcsts  to  A,  B,  C,  and  D,  snhject  to  an  cuecatory 
beqaest  in  cnsc  of  their  respectively  dying  wiihont  learing  issne  at  their  deceaea. 


(d)  4  Ea 

ie)  See  > 

1  lladd.  41 
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better  tKiiaion,  as  the  Courts  would  hardly  feel  themselves  au- 
thorized, without  a  context,  to  reject  the  clause  "  living  at  hia 
deceaee."  But  words  of  an  equivocal  import  would  certainly 
not  have  the  effect  of  subjecting  the  remainder  to  such  a  contin- 
gency, (a) 

[a)  Sm  Broadhnnt  v.  Morrit,  2  Barn.  &  AdoL  I,  ante,  p.  309. 
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L  Preliminary  Remarks, 
IL   (hnstructitm  in  regard  to  Persont^. 

IIL  In  relation  to  Real  Estate.     1.  Where  the  expression  is 
"suck  issue,"    2.  Where  the  reference  is  to  "Issue"  sim- 
ply.    3^,   Conclusions  from  the  Cases.    4.  Doctrine  of  gen- 
eral and  particular  IntentitM.    5.  Devises  of  Reversion. 
IV.  Effect  of  recent  Enactment. 

Pbbmhihast  teniKki. 

In  legiid  to  peraoEuI  eatate,  [p.  36S.] 

Preceded  by  a  beqaeat  lo  ehildniD,  (p.  3GS.] 

Contingent  and  confined  lo  children  of  a  certain  clua,  [p.  363.1 

"  Withont  isBne  aa  aforewld,"  held  to  refer  to  objects  of  prior  gift,  [p.  363.] 

Words  held  to  be  referential  lo  prior  gifUlo  "iwoe,"  [p.  364.] 

WordB  held,  io  an  execnlory  trnst,  nol  to  refer  to  prior  objects,  [p.  365.] 

Referential  constmclioa  reacted,  [p.  36S.] 

Remark  on  Campbell  v.  Htirdinx,  |p.  366.] 

Iiord  Cottenham  B  iiaMmeal  of  the  general  doctrine,  [p.  3U.] 

Words  held  to  refer  to  objects  of  prior  gifu,  [p.  367.] 

In  default  of  >uci  iasne,  Tp.  368.} 

In  regard  to  real  estate,  [p.  368.] 

Preceded  bjadevise  Co  children  in  fee ;  to  children  for  life;  to  daaghlen  for  tlf«; 

10  sons  in  tail  male;  to  boos  for  life,  [p.  366.] 
Remarks  on  Robinson  d.  Bobinwn,  Boe  v.  Qrev,  Frank  v.  StOTin,  [p.  370.] 
"  Such  issne"  preceded  bj  a  devise  to  first  and  other  sons  and  their  han,  1p.  370.1 
Remark  on  Lewis  v.  Waters ;  on  doctrine  advanced  in  Ginger  v.  Whll^  ]p.  371.] 
Efitet  where  prior  devise  U  in  favor  of  a  single  child,  [p.  37S.] 
Qeneral  powtwn  dedadble  from  the  cases,  jp.  373.1 
Inde&nltof  issDe  generallj  (without  llie  word  itch,)  [p.  379.] 
Words  held  to  refer  to  childreo,  objects  of  prior  devise,  [p.  373.] 
Unreported  case  of  Clonmort  v.  Wbiitaker,  |p.  379.) 
Estate  tail  implied  words,  not  being  referenlut,  (d,  374.] 
Observations  on  Clonmert  d.  Whittaker,  [p.  374.] 
MS,  case  of  Tarbuck  v.  Tsrback,  [p.  37S.T 
Devise  to  chtldtea  in  fee  followed  by  devise  over  on  death  withont  bneinp  itng, 

Ip.  S7S.] 
"Issne"  held  to  refer  to  children,  objects  of  pi«cediiig  devise,  [p.  376.] 
Remark  on  the  case  of  Tarbnck  e.  Tarbnck,  [p.  377.] 

Remark  on  Hntchinson  e.  " — ' '-  •'•°' 

ESoct  where  wards  refer  tc 

"In  default  thereof,"  [p.  379.] 

Case  of  Doe  v.  Reason,  [p.  379,  note.] 

Argament  for  refeientiar  constmciioQ  weakened  by  whatever  restricta  (he  range  of 

objects,  [p.  Sao.] 
Words    held  not  to  be  referable  to  issne  before  mentioned,  being  issne  who  sbonld 

attain  a  certain  age,  [p.  3SI.] 
Principle  on  which  precediiDg  are  reconciled  with  lubseqaent  cases,  [p.  3Sa.] 
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KemaA  on  Fr>nk>  v.  Price,  [p.  3B9,  note,] 

DeTite  extending  to  nz  sons  only,  {p.  3B3.] 

Derige  to /rat  and  Kcoad  sons,  [p,  388.] 

Kenitrk  on  Lsugte}'  d.  Bnldwin  and  Attorney. Genfintl  v.  Sntton,  [p.  3fM.] 

Dertee  to  ddat  mm  in  fee,  [p.  364.] 

BeiDKk  on  Stanley  v.  Iiennard,  [p.  3BS.] 

Benuinder  In  Util  implied  in  tbe  parent,   expectant  on  estata  tail  of  eldest  son, 

fp.  386.] 
Knle  where  precediag  gifti  to  aona  or  children  are  for  lift  onlj,  [p.  386.] 
ImmadiBie  eiuia  tail  raised  br  implication,  [p.  387.] 
Obterraiion*  upon  Wight  v.  Leigh,  [p.  888.] 

Words  in  qtiestian  following  a  devise  to  childien  for  life,  hoir  canstmed,  [p.  3S9.] 
Referential  oonatmction  adopted,  tbongh  datighten  in  prior  devise  took  life  estate  ' 

only,  [p.  390,] 
Rematla  on  Bennetl  u.  Lowe,  [p.  391.] 
Remainder  in  tail  implied  in  tbe  parent  expectant  on  estate  e:tpressly  devised  to  the 

issne  [p.  39S.] 
Lord  Denman't  jadeimeiit  in  Doe  a.  Oalliai,  [p.  398.] 
Implication  of  remainder  in  tail,  [p.  394,] 

Lord  Chief  Justice  Tindal's  Jud^ent  in  Oallfnt  v.  Doe,  [p.  33».] 
Remarks  on  Doe  v.  Oallini,  [p.  396.] 
Genaial  remarks  on  preceding  cases,  [p.  39T.J 
Conctauons  inggested,  [p.  898,1 
Doctrine  of  general  and  pardcniar  intention,  [p.  399.] 
Genera/ and  parftralar  inieDtioa,  |p,  401,1 
Doctrine  of  general  and  particnlar  intention,  [p.  40).j 
Lord  Kenyon's  abandonment  of  the  doctrine  in  Doa  a.  Halley,  [p.  404.] 
Lord  Denman's  remarks  on  doctrine  of  general  and  particnlar  intention,  (p,  40B  ) 
Devises  of  reversions,  |p.  406.] 

Whether  words  refer  to  deienninalioii  of  sabsisting  estates,  [p.  407,] 
Observations  npon  Lanesborongh  v.  Fox,  [p,  408.] 
Whether  words  of  contiQ^acy  refer  to  snbsisUng  estate  tail,  {p.  408,] 
Whether  sons  of  an  existing  fntare  marriage  were  referred  to,  [p.  409.] 
Words  held  to  refer  to  sabsisling  estate  tail,  [p.  410,] 
"* '     ■       ■   ■    ■         -  ■  B,  [p.411. 


Words  held  not  to  refer  to  snbsisting  estates,  [p.  41 1 ,] 

Case  of  Banks  v.  Holme  qnestioned,  [p,  41 1 .] 

Devise  on  failare  of  iisaehold  to  bean  immeaiale  devise  of  reversion,  [p.  4 

Bamark  on  Egertoa  d,  Jones,  [p.  412,1 

S^^ted  conclnsion  from  tbe  case*,  [p.  418.J 


Words  importing  a  hjlnre  of  isaue  to  mean  iMue  living  n  the  death,  except  where 

merely  refereotial,  J^p,  413,] 
Remarks  on  failare  of  issue  tlanse  In 
Effect  nnder  new  act  of  rejecting  the  i 

L  Thb  expression  which  iana»  the  mbject  of  coDsideration  in 
thia  chapter  stands  preenuDent  tot  tbe  nnmber  and  variety  of  the 
queetioDs  of  construction  to  which  it  has  given  rise.  ,The  offices 
aaeigned  to  it  are  very  bnmerooB,  and  vary  of  courae  wilji  the 
context.  Following  a  devise  to  heirs  general,  a  ctanse  of  this 
nature,  we  have  seen  ireqaently  explains  the  word  "heirs"  to 
mean  heirs  special,  i.  e.  heirs  of  the  body,  and  cuts  down  the 
estate  comprised  in  the  prior  devise  to  an  estate  tail,^  (a)  unless 
there  is  ground  for  reslaraining  tbe  term  "  issue  "  to  issue  living 
at  the  death.  Preceded  by  a  devise  indfefinitely  or  expressly  for 
life  to  the  person  whose  issue  is  referred  to,  the  words  in  ques- 

(a)  Ante,  vol.  1,  p.  488. 
>  4  Kent,  (ath  ed.)  176,  and  notet. 
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tioD  (occurring  in  a  will  which  is  subject  to  the  old  law)  have 
the  effect  of  enlarging  such  prior  devise  to  an  estate  tail,  (a) 
unless  they  are  resteiined,  as  before  saggested,  or  unless  there  is 
an  iiUermediate  devise  to  some  class  or  denomination  of  issue  to 

which  they  can  be  referred.  To  determine  in  what 
[  36S  ]      cases  the  latter  conatmction  *  prevails,  is  the  preseot 

object  of  inquiry.  The  distinctions  which  the  author- 
ities present  require  particular  attention,  and  they  will  be  fotiod 
upon  the  whole  to  be  more  easily  reducible  to  a  few  general 
propositions  than  ia  commonly  supposed.  It  will  be  proper  to 
separate  gifts  of  real  and  personal  estate ;  for  aa  the  construing 
of  the  words  in  question  to  import  a  general  failure  of  issue  in 
regard  to  personaltj/,  necessarily  renders  void  the  gift  over  which 
is  to  take  effect  on  sach  contingency,  (b)  the  disinclination  of  the 
Courts  to  that  construction  is  evidently  stronger  than  where  (as 
in  reference  to  real  estate)  they  have  the  effect  of  creating  an 
estate  tail,  on  which  a  remainder  can  be  limited. 

IL  In  regard  to  personal  estate,  it  seems  to  be  clear  that  words 
denoting  a  failure  of  issue,  following  a  bequest  to  children,  refer 
to  the  objects  of  that  gift. 

As  in  Doe  d.  Lyde  v.  Lyde,  (c)  where  a  term  of  years  was  be- 
queathed to  G.  for  life,  and  Etfter  his  decease  to  M.  for  life,  and 
after  the  decease  of  the  survivor  to  the  children  of  G.,  share  and 
share  alike,  and  if  G.  died  without  issue  of  his  body,  then  over ; 
it  was  held  that  there  being  no  child  of  G.  the  ulterior  gift  took 
effect 

So,  in  the  case  of  Salkeld  v.  Vernon,  (d)  where  a  testator 
bequeathed  ^£1000  to  his  daughter  K.'s  child  or  children,  to  the 
number  of /our;  and  if  she  should  have  a  greater  number  than 
four  living  at  his  decease,  then  he  bequeathed  £4000  to  be 
divided  among  the  said  children  who  should  be  so  living  at  his 
decease,  to  he  paid  at  twenty-one ;  but  if  his  daughter 
[  363  ]  should  happen  to  die  "  without  *  issue,"  then  he  be- 
queathed the  said  legacy  over.  It  was  contended, 
that  the  olterior  bequest  waa  void,  being  after  a  general  failure 
of  issue ;  but  Lord  Northington  held,  that  it  was  a  legacy  to 
the  children,  if  there  were  any,  and,  if  not,  to  the  substituted 
legatees. 

And  a  similar  doctrine  prevailed  in  the  case  of  Malcolm  v. 
Taylor,  (e)  though  the  trust  for  children  was  confined  to  those 
who  attained  a  prescribed  age ;  but  the  construction  was  consid- 
ered to  be  aided  by  an  expression  in  the  context. 

<a)  Ibid. 

lb)  Anie,  Tol.  1,  p.  223. 

{e)  I  Duni.  &  E.  596.     See  sIbo  Vandergngbt  i;.  Blake,  3  Vca.  Jua.  534,  and  Far- 
thiDg:  e.  Allen,  3  Hadd.  310;  but  aa  to  which  see  po)t. 
id)  1  Ed.  64. 
(e)  3  Bnn.  &  H7I.  41S. 
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The  testator  here  gave  certain  lands  and  all  the  residue  of  his 
money  in  the  funds  to  his  mother  and  his  sister  M.,  for  their  lives 
and  the  life  of  the  survivor,  and  after  the  decease  of  the  bqt- 
vivor,  to  .such  of  the  children  of  M.  as  she  by  deed  or  will  should 
appoint ;  and,  in  default  of  appointment,  to  be  equally  divided 
among  the  said  children,  their  heirs  and  assigns  j  the  faoded 
property  to  be  an  interest  vested  in  and  paid  to  them  or  the  sur- 
vivors or  survivor,  being  sons,  at  twenty-one ;  or,  being  daugh- 
ters, at  twenty-one  or  marriage.  And  in  case  M.  should  die 
without  issue  of  her  body  lawfully  begotten,  then  the  testator  de- 
vised the  estate  to  the  children  of  A.  in  fee ;  and  in  case  M. 
should  die  without  issue  as  aforesaid,  the  testator  gave  the  residue 
of  his  money  in  the  funds  to  J.,  and  after  his  decease  to  his  (tes- 
tator's) eldest  son.  M.  died  unmarried ;  whereupon  a  doubt  arose 
as  to  the  validity  of  the  bequest  over  to  J.,  which  of  course  failed 
if  the  words  referred  to  an  extinction  of  issue  at  any  time.  It 
was  held  by  Sir  J.  Leach,  M.  K.,  and  afterwards  by  Lord  Brough- 
am, that  the  words  "  without  issue  as  aforesaid  "  meant  without 
such  issue  of  M.  as  were  objects  of  the  preceding  gift  of  the 
funded  property,  i.  e,  the  children ;  his  Honor  observ- 
ing, that  it  was  a  reasonable  ■  intendment  that  a  subse-  [  364  ] 
quent  limitation  is  meant  to  take  effect  upon  failure  of 
the  prior  gift,  and  is  a  substitution  in  that  event.  This  was  the 
plain  intention  of  the  testator  with  respect  to  the  real  estate; 
and  it  was  to  be  supposed,  when  real  and  personal  estate  was 
given  together,  that  the  testator  had  the  same  intention  with 
respect  to  the  funded  property  and  the  real  estate.  In  Lord 
Brougham's  judgment  there  is  much  criticism  on  the  woMs  "  as 
aforesaid,"  which  his  Lordship  considered  to  refer,  not  to  the 
objects  of  the  immediately  preceding  devise,  but  to  the  more 
remote  antecedent,  the  legatees  of  uie  stock,  which  seems  to. 
have  been  rather  a  nice  question. 

Where  the  prior  gift  is  expressly  to  "  issue,"  though  restricted 
by  the  context  to  issue  of  a  particular  class,  or  existing  at  a  pre- 
scribed period,  it  seems  more  obvious  to  apply  to  the  objects  of 
snch  prior  gift,  the  words  importing  a  failure  of  issue,  (the  term 
being  identical  in  both  clauses,)  than  where  the  prior  gift  is  in 
£avor  of  children. 

Thus  in  the  case  of  Leeming  v.  Sherrat,  (a)  where  a  testator 
bequeathed  to  each  of  his  chtldren  .£1000,  to  be  paid  at  twenty- 
one  ;  but  as  to  the  girls,  one  half  to  be  placed  out  at  interest,  to 
be  secured  &om  the  control  of  any  husband,  the  interest  in  the 
mean  time  to  be  paid  to  them,  and  the  principal  to  be  disposed 
of,  in  such  manner  as  they  might  direct,  to  their  issue  ;  out  in 
case  they  should  die  without  issve,  the  testator  gave  the  principal 
among  the  survivors  of  his  children ;  Sir  J.  Wigram,  V.  C,  was 


[a)   IBlh  April,  1843  ;  e  Jnr.  663. 
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of  opinion  that  the  original  beqnest  applied  to  issue  living  at  the 
death  of  the  children,  and  that  the  gift  over,  on  the  failnie  of 
"  issue,"  referred  to  the  same  objects. 

In  two  earlier  cases,  however,  a  different  constroction  seems 
to  have  prevailed.  Thus,  in  Andrew  v.  Ward,  (a)  where  a  sum 
of  £5000  stock  was  bequeathed  to  A  foi  life,  and  in  case  he 
should  marry  any  woman  with  £1000  fortune,  then  the  testa- 
toi*8  will  was,  that  the  £5000  should  be  settled  on  his  wife,  and 
the  issue  of  suck  marriage ;  but  in  case  A  died  leavmg  no  iaaue 
of  bis  body  lawfully  begotten,  then  over :  Sir  T.  Plumer,  M.  B., 
was  of  opinion,  that  "  issae  "  in  the  ulterior  gift  could  not  be 
confined  to  issue  of  such  marriage  as  before  mentioned,  and  that 
therefore,  A  having  left  issue  not  of  snch  a  marriage,  the  gift 
over  failed. 

The  strong  tendency  of  the  recent  cases  towards  the  referen- 
tial construction,  suggestB  a  doubt  whether  the  doctrine  of  this 
case  would  now  be  followed. 

3o,  in  the  case  of  Campbell  v.  Harding,  {b)  where  a  testatnr 
bequeathed  to  his  adopted  daughter,  Caroline  Harding,  £20,000 
three  per  cent,  consols,  and  his  house  and  landed  property  at 
Cntworth  ;  but  in  case  of  her  death  without  lawful  issue,  then  the 
testator  willed  the  money  so  left  to  her  to  be  equally  divided  be- 
twixt his  nephews  and  nieces  who  might  be  living  at  the  time,  (c) 
and  the  land,  &c.  at  Culworth  to  his  nephew  J.  H. ;  and  the  tes- 
tator requested  his  friends  C.  and  8.  to  be  guardians  for  Caroline 
Harding,  and  if  she  married,  it  must  be  with  their  consent,  and 
"  the  property  to  be  solely  settled  upon  herself  and  her  children, 
and  in  no  way  charged  or  alienated."  It  was  contended,  that 
the  words  "  death  without  lawful  issue  "  in  this  case  meant  death 
without  having  had  any  such  issue  as  would  have  taken  under 
the  settlement  subsequently  directed  by  the  testator,  and  not 
death  withoat  issue  indefinitely;  but  it  was  held  by  Sir  Li.  Shad- 
well,  V.  C,  and  afterwards  by  Lord  Brougham  in  af- 
[  366  ]  firmance  *  of  his  decree,  and  ultimately  by  the  House 
of  Lordfl,  (where  the  case  was  very  elaborately  argued,) 
that  the  words  could  not  be  restricted,  and  consequently  that 
Caroline  Harding  (who  had  died  unmarried)  became  absolutely 
entitled  to  the  stock.  Lord  Brougham  considered  that  the  in- 
troduction of  the  direction  to  settle  the  stock  on  the  marriage  of 
the  legatee,  did  not  vary  or  affect  the  construction  which  woe  to 
obtain  in  the  alternative  event  of  her  not  manying  at  all.  (d\ 

The  fnxae  and  language  of  the  will  in  this  case  were  peculiar, 


a  Dom.  Ptoc.  Dom.  Ctnclj  v.  Campbell,  B  Bligb, 

fcl  Vide  anto,  toL  1,  p.  256,  n. 

(if)  Tliia  case  was  oited  M  a  UBd[Dg  authontv,  bj'  Sir  Kni|clit  Bniee,  V.  C,  in  the 
M  of  Tjn  r.  Linwood  (June  39,  184!,  reportsd  6  3m.  618) ;  tnit  as  tn  the  evcon 
lid)  bad  happened  it  wai  amiecesurj  for  tiii  Honor  to  decide  whether  the  word: 
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and  it  most  aot  be  considered  as  iatreuching  on  the  general  prin- 
ciple of  conetraction  exemplified  in  the  preceding  casea.  That 
EDciple  was  recognized,  and  forcibly  stated  by  Liord  Cotten- 
to,  in  the  case  of  EUlicombe  v.  Gompertz,  (a)  where  bis  Liord- 
ship  held,  that  the  words  "from  and  immediately  after  the  decease 
.  of  all  the  eons  and  grandsons  of  my  said  eon  J.  J."  were  confined 
to  BDch  sons  and  grandsons  as  were  embraced  by  the  preceding 
gifts,  a  coiutruction  which  supported  the  validity  of  the  ulterior 
gift,  (b)  His  Lordship  thus  stated  the  general  doctrine  :  "  Pro- 
vision  is  made  for  certain  members  of  a  class  answering  a  par- 
ticular description,  and  then  a  gift  over  is  made  on  failm«  of  the 
class.  K  it  be  clear  that  the  whole  of  the  dasa  were  not  to  take, 
the  gift  ov»,  though  made  to  depend  on  the  failure  of 
the  wholeclass,  will  be  construed  to  takeplaceupon'the  [  367  ] 
failure  of  that  desi^ption  of  the  class  who  were  to 
take ;  and,  on  the  other  band,  if  it  appear  that  all  the  class 
were  intended  to  take,  althongh  some  only  are  enumerated,  and 
the  gift  over  be  apon  the  failare  of  the  whole  class,  the  Court 
will  adopt  sQch  a  construction  ae  will  extend  the  benefit,  in  the 
best  way  the  law  will  admit,  to  the  whole  class." 

So,  in  the  case  of  Trickey  v.  Trickey,  (c)  where  a  testator  be* 
queathed  the  residue  of  his  personal  estate  to  his  daughter  A, 
for  life,  and  after  her  decease  to  her  children  at  twenty-one  ;  and 
in  case  any  of  such  children  should  die  under  twenty-one,  and 
have  one  or  more  children  who  should  survive  A,  and  live  to 
attain  the  said  age.  the  last-mentioned  children  should  be  en- 
titled to  their  parents'  ehare ;  provided  that,  in  case  any  child  of 
A  should  die  under  twenty-one,  his,  her,  or  their  share  or  shares, 
should  go  to  the  survivors  of  the  said  children,  and  the  issue  of 
any  deceased  child  or  children  wbo  should  marry,  and  die  under 
the  said  age  ;  provided  further,  that  if  there  should  be  no  child  of 
A,  or  there  being  any  such,  no  one  child  living  to  attain  the  age 
of  tteenty-one  years,  nor  leave  amy  issue  who  should  attain  thereto, 
then  over;  Sir  J.  Leach,  M.  K.,  held,  that  the  gift  over  must  be 
intended  to  take  eilect  on  failure  of  the  former  gifts ;  and  as 
aoch  former  gifts  were  confined  to  those  grandchUdren  who 
ahonld  survive  (and  who  should  therefore  necessarily  have  been 
born  in  the  lifetime  of)  the  daughter,  the  ulterior  bequest  was 
valid,  ((f) 

iraportintcftfailare of  uMae  applied  to  the  olijecta  of  tha  preceding  btqaett  to  "chil-  ' 
dren,"  or  extended  to  U>ne  indefinitely,  the  case  of  ¥ye  v.  Linwood  hM  really  uocon- 
neciioQ  wiih  the  prcwnt  anhjeri  of  discussion.  The  material  qaeBlioQ  WB«,  whether 
ifae  irocd*  referred  to  iaeue  liring  at  the  death,  (vide  next  chapter,)  which  conalmction 
the  Court  (rl  i»  considered  most  properly)  negatlTod. 

ia)  3  Mfl-ftCraiK,  1ST. 
b)  The  will  wai  found  loo  long  and  special  for  insertion. 
e)  3  My.  &  Keen,  960, 
if)  AUlioagh  in  thecauiof  Ellirombt  d.  Gomperiz,  and  Tricksy  n.  Trickey,  above 
tlalBd,  the  ezpreuion  which  connected  ihc  prior  and  ulterior  gifu  did  not  cotreapond 
with  thu  which  »  the  lubject  of  the  presenc  chapter,  yet,  ai  the  generkl  principle  wat 
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Where  the  words  are  not  «in  default  of  issue  "  sim- 
[  368  ]  ply,  but  in  default  of  such  issue,  it  "  is  cleat  that  what- 
ever be  theclase  of  issue  included  in  the  preceding  giA, 
whether  children,  sons,  or  daughters,  and  whatever  the  extent  of 
interest  given  to  those  objects,  the  bequest  over  in  default  of  such 
issue,  is  construed  to  mean  in  default  of  such  children,  sons,  or 
daughters,  (a) 

III.  With  regard  to  real  estate  also,  it  is  clear  that  tbe  words 
"  in  defeolt  of  such  issue,"  following  an  express  devise  to  any 
particular  branch  of  issue,  as  children,  sons,  or  daughters,  will  ^ 
construed  to  refer  to  the  issue  before  described ;  that  is,  as  mean- 
ing in  default  of  "such"  children,  sons,  Sec  {b)  And  in  cases 
of  this  class,  {as  diatinguished  from  those  which  form  the  sub- 
ject of  the  next  section,)  this  rule  prevails,  whether  the  objects 
of  such  preceding  devise  take  estates  of  inheritance,  oi  only 
estates /or  life. 

The  reported  cases  supply  numerous  examples  of  each  kind. 

In  Doe  d.  Comberbach  v.  Perryn,  -(c)  and  Rex  v.  Mar- 
quis of  Staiford,  (d)  the  words  "in  default  of  such  issue" 
following  a  devise  to  children  in  fee,  were  held  to  refer  to  such 
children. 

In  Doe  d.  Tooley  v.  Gunnia,  (e)  and  Doe  d.  Liversage 
[  369  ]  V.  Vaaghan,  (/)  the  same  •construction  wfes  given  to 
a  devise  to. children,  (without  wc^ds  of  limitation,)  with 
a  devise  over,  "  on  failure  of  such  issue  ;  "  and  also  in  Ashley  v. 
Ashley,  {g)  where  a  similar  devise  was  followed  by  the  words, 
for  "  want  of  such  issue." 

lo  Denn  d.  Briddon  v.  Page  (A)  the  limitations  of  the  will 
were  to  the  first  and  other  sons  in  tail  male  in  strict  settlement, 
and  in  default  of  such  issue,  to  all  and  every  the  daughters, 
(without  words  of  limitation,  and  in  default  of  such  issue,  over ; 
Lord  Mansfield  held  that  the  daughters  took  estates  for  life  only ; 
but  his  Lordship  said,  "  If  after  the  limitatioa  to  the  daughters 
the  words  had  been,  '  and  if  they  die  without  issue,'  we  would 

much  discassert,  and  a)  these  casea  exomnUry  the  application  of  the  doctrine  to  ba- 
quesu  of  peraonaItT,  they  appeared  to  call  for  inaeition  in  tbb  place.  EUicombe  d. 
Gomperiz  was  riied  as  a  leading  authoritj  bj  Sir  James  Wigram  in  Leemingo.  Sher- 
rat,  6  JariBl.  663,  ante,  p.  364. 

(a)  Maddox  «.  Stainea.  2  P,  W.  4S1  ;  S,  C.  in  Dom.  Proe.  3  B.  P.  C,  (Toml.  od.) 
■  108  i  Stanley  b,  Leigh,  a  P.  W.  flSS  ;  and  see  3  Mjl.  &  Craig,  153. 

(6)  LethieuHier  e.  Tracy,  Arab.  204.  220;  Dano  d.  Briddon  w.  Page,  11  East,  60S, 
n. ;  3  Dum.  &  Eaat,  87,  n. ;  Hay  v.  Lord  Coventry,  3  Dnm.  &  East,  83 ;  Doe  d. 
Comberbni'h  u.  Perryn,  Id.  3B4 ;  Goodtitle  d.  Sweet  v.  Herring,  1  East,  364,  and  other 
cases,  ante,  p.  300. 

(e)  3  Dum-  &  East,  4S4. 

Id)  T  Ea£t,S21. 

je)  4Tnnnt.  313. 

(/)  S  Sim.  3&e. 

(o)  1  Dowl.  &  Ryl.  Sa  i  S.  C.  B  B.  4  Aid.  464. 

{A|  3Dam.  &E.87,  n.;  II  East,  603,  n. 


Digitized  bvGoO^^IC 


WHEN  KBFBRABLB  10  PBIOA  OBJBOTB.  269 

have  implied  an  estate  tail ;  (a)  bQt  here  the  words  are  '  such 
isaae,'  wMch  can  onlg  mean  the  itsue  before  mentioned."  The 
caee  of  Hay  v.  Earl  of  Coventry  (b)  was  precisely  similar. 

So  in  Doe  d.  Phippa  e.  Lord  Mnlgrave,  (c)  where  the  devise 
being  to  the  first  ana  every  other  sou  in  tail  male,  "failure  of 
such  itgue  "  over,  the  latter  words  were  treated  as  merely  refer- 
ring to  the  preceding  devise. 

Again,  in  Foster  v.  Ronmey,  (d)  where  the  devise  was  to  A 
for  life,  and  after  his  decease  to  kit  sons  sticcessively,  (without 
words  of  limitation,)  and  in  default  of  such  issue  over,  it  was 
held  that  A  and  his  sons  took  for  life  only,  the  words  "  such 
issue  "  meaning  each  sons. 

This  decision  must  be  considered  as  overruling  Lomax  v. 
Holmdeu,  (e)  and  Evans  d.  Brook  v.  Astley,  (/)  unless  these 
cases  can  be  referred  to  their  special  circamstances. 
*  Lord  Kenyon  (g-)  certainly  so  treated  the  latter.  The  {  370  ] 
.case  of  Kobinson  v.  Robinson  (A)  would  be  in  the  same 
predicament,  were  it  not  that  the  word  "  son,'*  in  the  devise  in 
that  case,  appears  to  have  been  regarded  as  a  word  of  Umita- 
tioot  (t)  and  consequently  the  first  taker  was  properly  held  to  be 
tenant  in  tail,  without  imposing  on  the  subsequent  words,  "  in 
default  of  such  issue,"  the  office  of  conferring  that  estate,  to 
which,  indeed,  upon  every  sound  principle  of  construction,  they 
appear  to  be  inadequate.  The  cases  just  stated,  establishing 
that  expression  to  be  purely  referential,  are  decisive  authorities 
against  the  stress  which  in  some  parts  of  the  discussion  of 
Bobinson  v.  Robinson  was  laid  on  these  words. 

The  same  observation  applies  to  Roe  v.  Grew  (j)  and  Frank 
V,  Stovin,  {k)  in  both  which,  unless  the  construction  of  an  estate 
tail  were  warranted  by  the  word  "  issue  "  in  the  devise,  (as  it 
clearly  was,)  such  estate  could  not  have  been  raised  by  the  words 
"  in  default  of  such  issue  "  following  it.  Much  reliance,  how- 
ever, was  placed  on  these  words,  in  the  former  case,  by  the  Chief 
Justice,  and  in  the  latter,  at  the  bar. 

Of  course  where  the  word  "  issue  "  occurring  in  an  express 
devise  to  issue,  is  therein  explained  to  mean  children,  the  woras  in 
default,  or  for  want  of  such  issue,  immediately  following,  are 
construed  in  default  of  suc'h  children,  (/) 

(a)  See  post. 

(b)  3  Dora.  &  E.  83. 
Ic)  5  Dnm.  &  E.  320. 

Id}  11  East,  5S4.  See  kUo  Goodright  d.  Llojd  v.  Jones,  4  Ukil  &  8.  BS.  Parcell 
V.  FuroBll,  2  Drui7  4  Wuren,  B19,  n. 

(c)  1  Ve*.  Sen.  396. 

if]  a  Bnr.  1570,  atated  ante. 

(gi  3  Darn.  &  B.  S7. 

(A)  I  BniT.  38  ;  8.  C.  in  Dom.  Froc  3  B.  P.  C.  (Toml.  ed.)  108. 

jij  See  Lord  Kenyon'*  judgmeat  in  Doe  d.  Ualgrave,  5  Darn.  &  S-  MS. 
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Bat  in  one  instance  the  words  **  sacb  issue,"  preceded  by  a 
devise  to  first  and  other  sons  and  their  heirs,  were 
[  371  ]  held  to  refer  to  the  heirs  of  the  sons.  *  Thus  in  Lewis 
d.  Oroiond  v.  Waters,  (a)  where  the  devise  was  to  the 
testator's  eldest  son  for  life,  remainder  to  a  trustee  to  preserve 
contingent  remainders,  remainder  to  the  first  and  other  sons  of 
the  testator's  eldest  son  and  their  heirs,  and  for  want  of  such  is- 
sue, to  bis  second  son  B  for  life,  with  similar  remainderB ;  it  was 
held  that  the  word  "  issue  "  in  tbe  limitation  over  referred  to  the 
heirs  of  ike  sons,  and  consequently  that  they  took  SQCcessive 
estates  tail,  which  would  effectuate  the  apparent  intention  of  the 
testator  to  continue  the  estates  in  bis  family. 

This  is  a  strong  case,  inasmuch  as  there  was  an  antecedent 
class  of  issue  to  which  the  clause  might  have  been  applied ;  but 
as  the  words  "  first  and  otjier  "  evidently  imported  that  the  sons 
were  to  take  successive^,  {b)  there  was  no  mode  of  giving  effect 
to  that  intention  except  to  cut  down  the  fee  simple  of  tbe  sons 
to  an  estate  tail 

In  Ginger  d.  White  v.  White,  (c)  C.  J.  Willes  read  a  devise 
to  children  and  their  heirs  successively  as  conferring  an  estate 
tail  only,  though  he  distinctly  held,  as  we  shall  presently  see, 
that  the  subsequent  words  importing  a  failure  of  issue  referred 
to  the  children  themselves,  (d)  The  learned  judge  seems  even 
to  have  thought  that  a  gift  over  in  default  of  maie  children  to 
female  children,  and  in  defanlt  of  female  children  to  a  person 
who  was  their  cousin,  explained  heirs  to  mean  heirs  of  the  body, 
"  because  the  male  children  could  not  die  without  heirs  if  say  of 
their  sisters  were  living,  and  tbe  female  children  could  not  die 
without  heirs  if  the  cousin  were  living;"  (e)  but  be  evidentiy 
confounded  a  remainder  with  an  aUemaiive  limiiation,  in  other 
words,  he  failed  to  distinguish  between  a  devise  over 
[  373  ]  if  the  children  should  die  without  heirs,  and  '  a  devise 
over  if  there  should  be  no  children.  With  the  latter 
the  doctrine  to  which  he  refers  has  no  connection. 

It  remains  only  to  mention,  as  a  recent  case  authorizes,  (/) 
that  even  where  the  prior  devise  embraces  a  single  child  only, 
the  words  "  for  want  of  such  issue  "  are  construed  for  vnxA  of 
such  child,  and  not  to  have  the  effect  'of  conferring  an  estate  tail 
on  the  parent  of  that  child. 

In  IMs  state  of  the  authorities,  then,  the  proposition  seems 
undeniable,  that  the  phrase  "  in  default  of  sufJi  issue,"  '*  for 
want  of  such  issue,"  or  "  on  failure  of  such  issue,"  following 
a  devise  to  any  class  of  issue,  or  even  to  any  individual  child 

(a)  6  But,  EST. 

{b)  See  ante,  toI.  1,  p.  32. 

\c)  Witles,  3B!,  auud  post 

(if)  Se«  poit,  373. 

[i]  See  at  10  thia  doctrine,  Mto,  p,  aas. 

(/)  Do<9  V.  ChailMo,  1  &CDU,  N.  B.  390,  ante,  p.  3S7. 
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or  other  descendant,  is  simply  and  exclnsively  referential,  and 
does  not  enlarge,  or  in  any  manner  affect  any  of  the  prior 
estates. 

It  is  well  settled  also,  that  words  importing  a  failtire  of  issue, 
(without  the  word  such,)  following  a  devise  to  children  in  fee 
simple  or  fee  toil,  refer  to  the  objects  of  that  prior  devise,  and 
not  to  iaene  at  large. 

Thns,  ill  Ginger  d.  White  v.  White,  (a)  where  a  testator  de- 
vised  a  house  to  bis  son  J.,  (subject  to  an  undivided  interest 
given  to  a  daughter  during  widowhood,)  and  after  the  determi- 
nation of  that  estate,  to  the  mate  children  of  J.  saccessively,  one 
after  another,  aa  they  Bbonld  be  in  priority  of  age,  and  to  their 
heirs;  and  in  default  of  such  male  children,  to  the  female  chil- 
dren of  J.  and  their  heirs;  and  in  case  J.  should  die  without 
issue,  then  over  to  the  testator's  grandson  W.  and  his  heirs. 
One  question  was,  whether  the  last  words  in  italics  did  not  give 
an  estate  tail  by  implication;  and  it  was  held  that  they  did  not. 
Willes,  C.  J.,  said  Uiat  the  word  "  issue"  meant  suck 
' '  issue  as  the  testator  had  mentioned  before^  and  he  [  373  ] 
could  mean  no  other,  for  he  bad  devised  the  estate  be- 
fore to  all  J.'s  sons  and  daughters. 

It  seems  that  the  learned  Judge  considered  that  the  children 
took  estates  tail,  on  a  ground  which  has  been  already  alluded 
to.  (6) 

Bo,  in  the  case  of  Ooodnght  d.  Docking  v.  Dunham,  (c)  where 
a  tCBt^toi  devised  tohis  son  J.  for  life,  and  after  his  death  to  all 
and  every  his  children  equally,  and  their  heirs ;  and  in  case  his 
son  died  without  issue,  then  unto  his  (the  testator's)  two  daugh- 
ters, and  their  heirs ;  Lord  Mansfield,  without  hesitetion,  held, 
that  the  limitation  over  was  the  same  as  if  it  bad  been  "  in  case 
the  son  had  died  without  chiUh-en." 

Again,  in  the  case  of  Malcolm  v.  Taylor,  (d)  where  a  testatric 
devised  (among  other  things)  the  moietv  of  Ein  estate  in  Jamaica 
to  her  mother,  and  her  sister  Maria  Taylor,  for  their  lives,  and 
the  life  of  the  survivor,  and  after  the  decease  of  the  survivor,  to 
such  of  the  children  of  Maria  Taylor  as  she  by  deed  or  will 
should  appoint ;  and  in  default  of  appointment,  then  the  said 
moiety  to  be  divided  equally  between  the  said  children,  theur 
heirs  and  assigns  forever ;  and  if  but  one,  then  to  snch  one  child, ' 
lus  or  her  heirs  and  assigns  forever  ;  and  in  case  the  said  ilfarta 
T^lor  should  die  without  issue  of  her  body  lawfully  begotten, 
then  the  testatrix  devised  the  moiety  in  question  over  to  other 
persons ;  and  it  was  considered  as  clear,  that  these  words  re- 
ferred to  the  children  who  were  the  objects  of  the  prior  devise. 
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A  different  construction,  however,  seems  to  have  prevailed  in 
the  unreported  case  of  Clonmert  v.  Wbitaker,  with  a 
[  374  ]  *  note  of  which  the  au^or  has  been  favored.  A  te»> 
tator  devised  onto  his  three  sons,  Thomas  Emmett, 
G«arge  Gmmett,  and  John  Gmmett,  share  and  share  alike,  ail 
his  freehold,  leasehold,  and  personal  estate  and  effects.  And  he 
also  further  bequeathed,  that,  in  case  of  the  demise  of  either  of 
his  said  sons,  the  said  estate  afaonld  be  equally  divided  betwe^i 
his  surviving  sons ;  and  if  his  sons  had  issue,  his  (the  son's) 
ckUd  or  ehiidren  should  be  entitled  to  the  father'g  share.  And  in 
case  they  ail  died  toithout  issue,  then  his  freehold  estate  or  es- 
tates situated  in  South  Street,  Peckham,  should  devolve  to  the 
heirs  of  his  late  brother  Thomas  Emmett,  to  be  equally  divided. 
The  three  sons  aufiered  a  common  recovery,  and  liie  question, 
on  a  bill  for  specific  performance  filed  by  a  petsoD  who  claimed 
under  the  recovery,  and  had  contracted  ior  the  sale  of  the  estate, 
was,  whether  the  fee  simple  was  acquired  by  their  recovery. 
The  Judges  of  the  Cornmon  Pleas  (to  whom  a  case  had  been 
sent  from  the  Court  of  Chancery)  certified,  that  Thomas  Em- 
mett,  George  Emmett,  and  John  Emmett,  w^ho  snffered  the 
recovery,  took  such  an  estate  as  would  have  enabled  them  to 
make  a  good  title,  whereupon  Ijotd  EUdoo  decreed  the  specific 
performance  of  the  contract  (a)  Here,  it  will  be  observed,  the 
devise  was  sufficient  to  carry  the  fee  to  the  children  by  the  force 
of  the  word  "  estate,"  and  yet  the  parent  was  held  to  be  tenant 
in  tail.  In  the  absence  of  any  intimation  as  to  the  preinse 
ground  of  the  decision,  it  wonld  be  too  much  to  consider  this 
case  as  shaking  the  rale  of  construction  dedaoiUe  firom  the 
three  last  cases. 

It  will  be  observed,  that  in  all  the  preceding  cases,  the  devise 
over  was  on  the  devisee  foi  life  dying  without  issne, 
{  375  }  (not  without  leaving  issue.)  *  It  should  seem,  how- 
ever, that  the  iutrodaction  of  the  word  "  leaving " 
would  not  vary  the  constmoUon,  inasmuch  as  the  phraaes 
"  without  issne,"  and  "  without  leaving  issue,"  have  (we  shall 
hereafter  find)  been  held  to  be  oadiBtinguishable,  in  regard  to 
their  importing  an  indefinite  failure  of  issue  in  reference  to  real 
estate.  This  remark,  however,  is  made  with  great  diffidence, 
as  it  may  seem  to  clash  witJi  an  opinion  expressed  by  Lord 
Cottenham  (when  Master  <^  the  Bolls) ;  in  the  case  of  Tar- 
back  V.  Taibuck,  (b)  where  James  Tarbock,  by  a  will  dated  the 
17th  of  June,  1805,  devised  his  lands  at  BarnhiU  to  his  son 
James  for  his  life,  and  after  his  decease  to  all  the  children  of 
James,  lawftdly  to  be  begotten,  and  to  their  heirs  and  assigns 
forever,  as  tenants  in  common ;  and  if  but  one  child,  then  to 
soch  only  child,  his  or  her  heirs  and  assigns  forever.     And  the 

(a)  8th  Augmt,  ISOT,  US.  (t)  At  the  BoUi,  Sd  Feb.  1S3S,  MS. 
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testator  charged  the  lands  with  the  payment  of  an  annuity. 
The  testator  then  gave  all  his  other  lands  to  his  son  Jonathan 
and  his  children,  in  aitnilar  terms,  also  charged  with  an  annuity. 
And  in  case  tke  teitaior's  son  James  should  happen  to  die  without 
leaving  lawful  issue  then  the  testator  gave  the  lands  devised  to 
him  to  bis' (testator's)  son  Jonathan,  Ms  heirs  and  assigns;  and 
in  case  the  testator's  son  Jonathan  should  happen  to  die  tpithout 
leaving  lawfulistue,  then  the  testator  gave  the  lands  devised  to 
his  (testator's)  son  James,  his  heirs  and  assigns  forever.  But 
if  both  Ike  testator's  said  sons  should  happen  to  die  without  leaving 
lawful  issue,  then  he  gave  the  whole  of  tiie  said  hereditaments 
to  his  nephews  and  nieces  in  fee.  The  testator's  sons  James 
and  Jona^an  hoth  died  in  the  testator's  lifetime,  James  leaving 
a  son,  who  also  died  in  the  testator's  lifetime.  Jon- 
athan died  a  bachelor.  *  Sir  C.  C.  Pepys,  M.  R.,  held,  [  376  ] 
that  in  tiiese  events  the  devise  over  failed,  on  the 
ground  that  the  son  of  James  would,  if  he  bad  survived  the 
testatcnr,  have  taken  an  estate  in  fee,  and  therefore  the  lapse  of 
such  devise,  instead  of  letting  in  the  ulterior  devisee,  occasioned 
intestacy,  (o) 

"  The  first  question,"  said  his  Honor,  "  to  be  considered  is, 
what  estates  wonld  James  and  Jonathan  have  taken  had  they 
survived  the  t«stetor7  On  the  part  of  the  nephews  and  nieces  . 
it  was  contended  that  they  had  estates  teil,  upon  the  ground  that 
the  gift  over,  being  to  take  effect  in  case  either  died  without 
leaving  lawful  issue,  is  postponed  until  an  indefinite  failure  of 
issue,  and  therefore  creates  an  estete  tail.  This  rule  has  been 
adopted  for  the  purpose  of  giving  efibct  to  the  general  intent  of 
the  testator,  manifested  in  his  devises  over  depending  on  a  failure 
of  issue  generally,  in  order  to  give  a  chance  at  least  of  succession 
to  persons  who,  though  tbey  cannot  claim  under  a  particular  gift, 
are  included  in  the  general  descriptioa  of  issue.  That  rule  does 
not  apply  where  this  object  is  not  to  be  attained,  and  amongst 
the  exceptions  is  the  very  case  which  occurs  here ;  namely,  a  gift 
to  A  for  life,  with  remainder  to  the  children  of  A  in  fee ;  that 
is,  the  children  of  A  in  fee  generally,  and  a  gift  over  on  the  death 
of  A  without  issue,  which  means  such  issue,  that  is,  children.^ 
This  was  the  case  of  Goodrigbt  v.  Dunham,  (b)  which  is  precisely 
in  point  on  this  subject.  In  such  cases  the  general  term  *  issue ' 
is  construed  to  mean  that  particular  description  of  issue  before 
specified,  namely,  children.  It  was  indeed  in  this  case,  as  it  has 
been  in  former  cases,  contended,  that  such  construction  is  a 
restricting  of  the  meaning  of  the  term  issue,  because 
'thereby  children's  chil^en  would  be  excluded  in  (377] 
the  event  of  their  parent's  death  before  the  testator's 
(a)  As  lo  ibis  docirine,  ride  post.  [b)  Ante,  p.  373. 

1  8«e  Wight  ir.  Banrj,  7  Caihing,  lOS. 
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death  ;  (a)  but  this  ailment  has  not  prevailed  against  the  ra- 
tional construction  of  making  the  gift  over  depend  on  tJie  failore 
of  the  object  before  distinctly  specified.  9iica  were  the  cases  of 
Blackburn  v.  Edgley,  [b)  and  Morse  v.  Marquess  of  Ormonde,  (c) 
I  am  therefore  of  opinion  that  if  James  and  Jonathan  had 
survived  the  testator,  they  would  have  taken  estates  for  life, 
with  remainder  to  their  children  in  fee,  with  gifts  over,  in  the 
event  of  there  being  no  children  at  the  respective  times  of  the 
death  of  the  tenants  for  life.  If  they  had  so  survived  the  tes- 
tator, it  is  clear  the  gift  to  the  nephews  and  nieces  could  not 
have  taken  effect,  for  that  gift  is  only  to  take  effect  in  the  event 
of  James  and  Jonathan  not  having  lawfol  issue,  that  is,  chil- 
dren according  to  the  above  coDstmction;  and  James,  at  the 
time  of  hie  death,  had  a  son  James,  who  survived  both  his 
father  and  uncle  Jonathan." 

As  in  this  case  the  child,  whose  existence  was  held  to  have 
defeated  the  devise  over,  survived  the  parent,  the  devisee  for  life, 
it  was  not  necessary  to  consider  whether  the  words  in  question 
meant  without  having  had  a  child,  or  without  leaving  a  child 
living  at  his  decease,  and  therefore  the  opinion  of  the  M.  K.  on 
this  point  must  be  regarded  as  extra-judicial:  and  though  even 
then  that  opinion  is  entitled  to  great  weight,  yet  it 
[  378 }  seems  to  present  a  more  legitimate  *  subject  for  criti- 
cal examination.  The  construction,  it  is  conceived,  is 
not  only  ansapported  by  analogy,  but  is  most  inconvenient,  as  it 
divests  the  interest  of  a  child,  in  the  event  of  his  dying  before 
bis  parent,  though  he  might  leave  twenty  descendants  of  various 
degrees.  Indeed,  if  the  words  in  question  are  not  held  to  be 
simply  referable  to  the  objects  of  the  preceding  devise,  (as  in 
Goodright  v,  Danham,  and  that  class  of  cases,)  it  would  seem 
to  be  even  better  to  construe  them  as  denoting  a  failm^  of  issue 
0/  every  degree  living  at  the' decease,  than  the  failure  of  siirviv- 
ing  children.  An  example  of  the  former  of  these  two  species  of 
construction  is  afforded  by  the  case  of  Hatchinson  v.  Stephens,  (d) 
where  the  devise  was  to  H.  for  his  life,  and  after  his  decease 
to  the  child  and  children  of  H.  lawfully  to  be  begotten,  at  his, 
her,  or  their  respective  ages  of  twenty-one  years,  if  more  than 
one,  as  tenants  in  common;  and  if  there  should  be  bat  one 
child  living  at  his  decease,  then  in  trust  for  such  only  child  at 
twenty-one  :  but  in  case  H,  thouid  die  toiihout  leaving  aiojf  ittue 

(a)  But  arcordins  to  Goodright  u.  Dnnhnni,  nnd  Malcolm  n.  T&flor,  a  child  on 
iti  birth,  or  si  the  dsath  of  the  testator,  takes  a  reated  fee,  which,  of  coane,  in  tlie 
erent  or  that  child  salMequenily  dying  in  the  lifetima  of  the  tenant  fbr  lib,  Wvlog 
iaaue,  would  deacend  to  anch  iune,  if  not  olherwiie  dupoaed  of. 

(b)  1  P.  W.  GOO,  ante. 

(c)  5  Uadd.  99,  ante.  The  M.  R.  alio,  it  Mema,  adrwied  to  the  fitct  of  the  chil- 
dren of  Jamea  and  Jonathan  taking  as  tenants  in  common  ;  and  on  this  point  cited 
the  cases  of  Doe  i>.  Elvey,  4  East,  313 ;  Qretton  v.  Baward,  6  Tannt.  94. 

((f)  1  Eeen,  S40. 
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of  /as  body  living  at  the  time  of  Ms  decease,  then  over.  H.  bad 
two  cbildren,  both  of  whom  died  in  hie  lifetime,  one  of  them 
leaving  children  who  survived  H.  Lord  Lauffdale,  M.  B.,  held, 
tJiat,  in  the  event  which  had  happened,  the  children  took  estates 
in  fee  simple  as  tenants  in  common. 

In  this  case  the  words,  "  if  there  shall  be  but  one  child  tivit^ 
at  his  decease,"  appeared  to  snpply  a  planeible  argument  for 
reading  the  word  "  issue,"  subsequently  occurring  in  iuxtaposi- 
tion  with  the  same  words,  in  the  sense  of  children,  and  its  rejec- 
tion serves  to  show  the  strong  disinclination  of  the  Courts  to 
adopt  a  construction  which  exposes  the  vested  interest  of  a  child 
to  be  divested  on  decease  within  a  given  period,  al- 
though leaving  issue  who  eorvive  that  *  period ;  and  [  379  ] 
hence  the  case  tends  to  confirm  the  remarks  made  on 
Lord  Cottenham's  coastmction  in  Tarbuck  v.  Tarbnck. 

It  seems,  that  where  the  testator  ^ot  merely  devises  over  the 
[Hoper^  in  the  event  of  the  parent  dying  without  issue,  but 
goes  on  to  provide  for  the  contingency  of  the  isstie  also  dying 
without  isaae,  the  effect  is  to  cut  down  the  fee  simple  of  the 
children  to  an  estate  tail ;  (a)  although,  it  will  be  observed,  by 
this  constmction  two  diiferent  meanings  are  given  to  the  word 
"  issue  "  in  the  same  sentence,  (b) 

In  the  case  of  Ives  v,  Legge,  (c)  this  constmction  was  given 
to  the  phrase  "in  default  thereof,"  following  a  devise  to  the 
parent  for  life,  with  remainder  to  the  children  in  fee.  It  was 
held  to  refer  to  both  the  children  and  the  heirs  of  the  children  ; 
and,  as  the  devisee  over  stood  in  the  relation  of  uncle 
to  the  cbildren,  (so  that  *  ^ere  conld  not  be  a  failure  [  360  ] 
of  their  heirs  white  he  lived,)  the  word  "  heirs "  was 
read  heirs  of  the  body,  (tf) 

It  may  be  observ^,  that  whatever  tends  to  narrow  the  range 
of  objects  comprised  in  the  express  devise  to  issue  of  a  certain 
class  or  denomination,  tends,  in  the  same  degree,  to  weaken  the 
gcoand  for  constniing  sobsequeut  words  importing  a  failure  of 

(a)  Doa  d.  Bsra&rd  v.  B«uoa,  cll.  3  Wil).  233 ;  but  u  the  words  were,  "  in  de- 
&Dlt  of  such  iBaue,"  the  caas  hnrdly  Seems  to  fall  within  the  present  ecciion.  Tho 
deiise  wu  to  &.  for  life,  and  after  her  decease  to  such  tssae  or  the  bod?  of  £.  a* 
shonld  be  then  living,  and  to  the  heira  of  sncb  istoe;  and  if  there  shoald  l>e  onlj 
aacb  isme  oae  child,  ihea  ibo  whole  lo  tliat  one  child  and  its  hein ;  and  if  two  or 
more  children,  then  to  such  two  or  more  aod  their  heirs,  as  tenants  in  common;  and 
in  cue  E.  ahonld  die  withoat  iaine  then  living,  or  in  cue  all  shcA  issue  Aouid  die  aith' 
ad  tMw,  so  that  tbe  deaeendanis  of  her  bodj  shonld  be  dead  niihout  iisue.  then  to 
B.  and  F.  in  fee.  It  was  held,  that  B.  took  aa  esute  for  life  onlj,  with  remainder  to 
ber  isine  [oQure  cbildren]  in  tail,  witb  a  vested  remainder  to  B.  and  F.  See  also 
SoBthbr  V.  Stonehouse,  9  Ves.  Jan.  611 ;  Smith  v.  Horloek,  7  Taant,  119. 

{b}  Bnt  tbe  force  of  tbis  objection  is  sonewbat  weakened  bj  the  fact  that  the  word 
"■une  "  in  tbia  position  mnsl  be  used,  in  the  Gnl  instance,  in  a  t«stricted  sense,  sinca 
the  failure  of  soch  first  mentioned  issue  is  treated  as  an  event  distinct  from  the  failure 
of  ibe  iaane  lahseoneiitl;  mentioned,  which  of  couite  would  be  involved  therein  if 
tbe  word  "iuoe"  denoted  issue  indefinilelv. 

le)  3  Dnm.  &  E.  488,  n. 

Id)  Ante,  p.  238. 
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Issae,  to  lefei  exclusively  to  those  objects.  Thus,  the  circom- 
stance  of  the  prior  gift  to  children  being  restricted  to  such  as 
should  attain  a  particular  age,  was  conuidered  to  exert  this  kind 
of  influence  upon  the  construction  iii  the  case  of  Doe  d.  Rew  v. 
Lacraft,  [a)  where  a  teetatoi  devised  certain  hereditaments  to  A 
and  B  and  their  heira,  in  trust,  aevertheless,  as  to  one  undivided 
moiety  for  N.,  hia  heirs  and  assigns,  forever ;  and,  as  to  the  other 
moiety,  in  trust  for  such  son  of  his  (testator's)  by  his  then  wife 
as  should  first  attain  the  age  of  twenty-one  gears,  aa  and  when 
such  son  should  attain  such  age,  and  for  his  heirs  and  assigns 
forever ;  but  in  case  be  (testator)  should  depart  this  life  without 
leaving  a  son,  or,  leaving  such,  none  shonld  live  to  attain  the 
age  of  twenty-one  years,  then,  aa  to  the  last-mentioned  moiety, 
in  trast  for  his  (the  testator's)  davg-hter  J.,  if  she  should  Hve  to 
attain  the  said  age  of  tweniy-oae  years,  andfor  her  heirs  and 
assigns  forever ;  bat,  in  case  J.  should  depart  this  life  under  that 
age,  then  uoto  A  and  B  and  their  heirs,  in  trust  for  such  other 
his  (testator's)  daughter  by  his  then  wife  as  should  first  live  to 
attain  the  age  of  twenty-one  years,  and  for  her  heirs  and  assigns 
forever  ;  but  should  he  (testator)  depart  t/iis  life  withcnd  leaving 
issue,  then  he  gave  the  entirety  of  the  said  hereditaments  unto 
A  and  B  and  their  heirs,  in  trust  for  N.  in  fee. 
[  3S1  ]  *  The  testator  died,  leaving  issue  his  daughter  J.,  who 
died  at  the  age  of  four  years.  The  point  of  construc- 
tion related  to  the  words  in  italics,  as  affecting  the  devise  over. 
Lord  C.  J.  Tindall  said — "  The  natural  meaning  of  the  words 
b,  either  a  general  failure  of  issue,  in  which  case  the  devise 
over  would  be  too  remote,  and,  consequently,  would  be  void ;  or 
they  may  be  taken  to  contemplate  the  case  of  the  testator 
dying,  leaving  no  child  or  children,  in  which  case  the  event 
upon  which  the  devise  over  was  to  depend  never  happened ;  for 
the  testator  left  a  daughter  living  at  the  time  of  his  death.  But 
it  is  contended,  that  these  words  will  also  admit  of  a  third  inter- 
pretation ;  thus, '  should  I  depart  this  life  without  leaving  such 
issue  as  before  mentioned;^  that  is,  not  only  without  leaving  a 
son  or  a  daughter,  but  accompanied  by  the  restriction  before 
'  recited  in  the  will,  viz:  a  son  or  a  daughter  who  shall  live  to 
attain  the  age  of  twenty-one  years.  Cases  have  been  cited  to 
show  that  the  word  '  issue '  may  be  construed  to  mean  such 
issue  as  the  testator  had  before  referred  to :  but  no  case  can  be 
found  wherein  the  principle  has  been  carried  further.  It  has 
never  been  held,  that  the  term  may  also  include  any  restrictions 
which  may  have  accompanied  it  in  any  former  part  of  the  will. 
Admitting  that  we  may  read  the  clause  thus — '  without  leaving 
a  son  or  daughter,' — what  authority  have  we  to  insert  a  reslric- 
tion — '  who  shall  live  to  attain  the  age  of  twenty-one  years  ? ' 
We  clearly  are  not  at  liberty  to  insert  any  each  restriction." 
(a)  I  Moore  &  Scon,  STa 
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So,  in  the  case  of  Franks  v.  Price,  {a)  where  there  beiiig  in  a 
will  (among  numerous  limitations]  a  devise  tn  certain 
eontingent  events  of  the  respective  moieties  to  A  •  and  [  382  j 
B  for  life,  with  remainder  to  their  rcBpective  first  and 
other  sona  in  tail  male,  which  were  followed  by  a  devise  over,  in 
case  A  and  B  should  both  die  without  leavbig  issue  male,  or  suck 
issve.male  should  die  without  leaving  issue  male;  it  was  held, 
after  much  argument,  that,  as  the  preceding  devises  did  not 
carry  the  property  to  the  lasae  male  of  A  and  B  in  every  poeai- 
ble  event,  the  words  introducing  the  devise  over  had  the  effect 
of  creating  an  implied  estate  tail  in  remainder  expectant  on 
the  estates  conferred  by  those  devises.  (6) 

By  keeping  steadily  in  view  the  principle  above  suggested, 
namely,  that  the  ai^oment  in  favor  of  applying  to  the  objects 
of  8  prior  express  devise  words  denoting  a  failore  of  issue,  gains 
or  loses  force  in  proportion  as  such  prior  devise  is  more  or  less 
comprehensive  in  its  range  of  objects,  we  shall  be  able  to  recon- 
cile the  preceding  cases,  (in  which  a  clause  of  this  nature  fol- 
lowing a  devise  to  the  whole  line  of  children  or  sons,  has  been 
held  to  refer  to  the  objects  of  such  prior  devise,)  with  those  that 
remain  to  be  stated,  in  which  similar  words  preceded  by  a  de- 
viae  to  one  or  more  son  or  sons  only,  have  been  decided  not  to 
be  simply  referential,  but  to  import  a  general  failure  of  issue, 
and,  therefore,  to  confer  an  estate  tail  on  the  parent  ;■  such  im- 
plied estate  tail  being  (as  we  shall  presently  see)  either 
an  estate  in  possession  or  in  remainder,  expectant  *on  [  383  ] 
the  determination  of  the  estates  comprised  in  the  prior 
excess  devise. 

Thus,  in  the  case  of  Langley  v.  Baldwin,  (c)  where  a  testator 
devised  certain  lands  to  A  for  life,  with  power  to  jointure,  and, 
after  hie  death,  to  the  first  son  of  A  in  tail,  and  so  on  to  the  sixth 
son  oniy;  .and  then  devised  that  if  A  should  die  without  issue 
male,  the  lands  should  remain  to  B.  It  was  held,  that  A  took  an 
estate  tail  in  remainder  expectant  on  the  estates  comprised  in 
the  prior  devises,  there  being  no  limitation  beyond  the  sixth  son, 
and  there  might  be  a  seventh,  who  was  not  intended  to  be  ex- 
cluded ;  therefore,  to  let  in  the  seventh  and  subseqnent  sons, 
these  words  created  an  estate  taiL 


(b)  It  ii  obaerrable,  tbaC,  A  hiring  died  witbont  iasae  mnla,  B  wa«  held  to  be  wa- 
aiit  in  Uil  a/"  Ma  enttre^ ,-  to  that  it  ihoald  MBm  that  die  M.  R.  (Lord  Laogdale)  con- 
Eidend  that  the  woids  {in  the  texi  disdngniihed  bj  itaHa)  had  the  affect  at  p-nTif 
to  A  mad  B  either  saccecsire  ealalea  tail  male  bj  implicatiou  ia  the  entirety,  (as  in 
Tennj  n.'Af^,  and  Roniillj  v.  James,  ante,  vol.  I,  pji.  493,  *93,)  or  (as  aeemi  more 
probanle)  estates  male  in  tho  nspeclire  moiatiee,  wuA  cron  ranai'mun  in  laU  niale 
His  Loiiuhip  did  not  advert  (o  this  point,  (which  is  one  of  oaneiderable  nieatj,  cob- 
euring,  probablv,  that  B  iras  entitleil  in  either  case. 

(c)  1  Eq.  Cft.  Ah.  IBS,  pi.  »;  1  Ves.  Sen.  759;  8.  C.  dt.  P.  W.  769. 
VOL.  11.  ii 
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So,  in  Attorney- General  v.  Sotton,  (o)  where  the  testator  de- 
vised to  hia  nephew  A  for  life,  and  after  his  deceaee,  to  the^rs^ 
son  or  issue  mate  of  bis  body  lawfiiUy  begotten,  and  to  the  heiia 
male  of  the  body  of  such  first  son,  and  for  default  of  snch  issue, 
to  the  second  son  or  issue  male  of  the  body  of  A  lawfully  to  be 
begotten,  and  to  the  heirs  male  of  such  second  son  lawfully  to 
be  begotten  forever ;  subject  to  a  proviso  that  A  or  his  assigns, 
and  the  heirs  male  of  his  body,  shonld  not  commit  any  waste,  and 
should  not  impeach  the  payment  of  the  annuities  in  the  said 
will ;  and  from  and  immediately  after  the  death  of  A  teithout 
issve  male  of  his  body,  or  after  the  death  of  snch  issue  male,  then 
over.  A  snffered  a  recovery,  and  died  without  issue.  It  was 
held,  that  he  took  an  estate  tail ;  for,  eis  all  the  issue  male  which 
he  mi^t  possibly  have,  viz.  his  third,  fourth,  and  every 
[  384  ]  other  son,  were  not  *  expressly  provided  for  by  the  will, 
the  limitation,  after  his  death, "  without  iaeae  male," 
raised  the  same  estate  in  him  by  implication,  as  if  the  devise  had 
been  in  terms  to  him  and  hia  issue  male. 

In  these  two  cases,  though  the  express  devise  embraced  only 
a  certain  number  of  his  sons,  yet  it  was  considered  to  be  evi- 
dent that  the  testator  did  not  intend  to  exclude  the  others,  which, 
indeed,  in  Attorney-General  v.  Sutton,  was  clearly  manifested 
by  the  reference  in  the  proviso  to  A  and  the  heirs  male  of  his 
body ;  and  the  only  mode  in  which  this  could  be  effected  was  to 
give  the  parent  an  estate  tail. 

On  the  same  principle,  where  there  is  a  devise  to  the  parent 
for  life,  with  remainder  to  an  eldest  son  only  in  tail  male,  a  lim- 
itation over  in  case  the  parent  die  without  issue,  will  raise  io 
him  an  estate  tail,  and  not  merely  refer  to  the  single  object  of 
thepreceding  devise. 

Thus,  in  Stanley  v.  Lennard,  (b)  where  lands  were  devised  to 
trustees  in  fee,  upon  trust  to  permit  A,  the  eldest  of  the  testa- 
tor's two  natural  children,  to  receive  the  rents  for  his  life ;  and 
after  his  decease,  to  permit  the  eldest  son  of  A,  and  the  issue 
male  of  such  eldest  son,  to  receive  the  same ;  and  for  want  of 
issue  of  the  said  A,  to  permit  testator's  second  aon,  Sec ;  and  he 
directed  that  his  son  A  should  have  the  use  of  hia  (testator's) 
pictures  for  his  ( A's)  life,  and  after  his  decease  to  his  issue,  and 
the  issue  of  his  issue  ;  and  for  default  of  such  issue  of  A^  Men  to 
T.,  &a  A.  died,  leaving  one  child,  (a  daughter,)  wlio  claimed 
on  estate  tail  under  the  will.  Lord  Northingtou  stated  the  gen- 
eral rule  to  be,  that  where  a  testator  makes  a  man  tenant  for 
life,  with  remainder  to  one,  two,  three,  &c.  of  tiie  issue  of  the 
tenant  for  life,  and  then,  for  want  of  issue  of  the  tenant  for 

(a)  1  P.  W.  75* ;  3  B.  P.  C.  (Toml.  ed.)  75.  Sae  alio  Sttnler  v.  Lw>dm4,  1  Ed. 
87 ;  Doe  d.  Bean  v.  Ualley,  S  Dum.  &  E.  fi,  pod.  Alio  Emu  d.  Brook  e.  Aitley, 
a  Ban-.  )A70,  anle. 

(6)  1  Eden,  BT. 


Digitized  bvGoO^^IC 


WHEN  EBFBRiBLB  TO  PKIOR  OBJECTS.  279 

life,  limits  the  estate  over,  this  will  be  an  estate  tail 
*  in  the  first  taker  for  life  by  necessary  implication ;  [  385  ] 
and  this,  became  of  the  word  "  then  "  before  uie  limita- 
tion ovra,  which,  though  sometimes  an  adverb  of  time,  is  some* 
times  a  word  of  relation,  and  signifies  as  much  as  "  in  such 
case,"  and  must  have  this  effect,  that  apon  the  first,  second, 
third,  &C.  limitations  failing,  the  remainder-men  could  not  take 
it,  because  of  the  words  "  for  want  of  issue ; "  and  therefore,  un- 
less the  tenant  for  life  weis  construed  to  have  an  estate  tail,  it 
would  descend  in  the  mean  time  to  the  heir  at  law,  because  the 
contingency  on  which  the  remainder-majji  was  to  take  had  not 
happened.  Then,  as  to  the  will  before  the  Court,  how  could  he 
say  that  he  must  not  give  an  estate  to  A.  t  The  words  said  eo : 
the  clause  relating  to  the  pictures  confirmed  it.  It  was  argued 
that  all  the  sons  of  A.  should  take  an  estate  in  tail  male,  and 
then  the  words  would  stop ;  but  that  be  could  not  do. 

In  this  case,  it  will  be  perceived  the  words  on  which  the  ques- 
tion  arose  referred  to  issue  of  either  sex,  and  not,  as  in  the  two 
preceding  cases,  to  issue  of  the  same  species  as  the  individuals 
to  whom  express  estates  were  devised,  namely,  issue  male.  The 
construction  adopted  by  th^  Court  seems  to  have  been  some- 
what aided  by  the  gift  of  the  pictures. 

It  is  also  observable,  that  in  the  events  which  had  happened, 
it  was  not  necessary  to  decide  whether  the  parent  took  an  estate 
tail  in  the  first  instance,  or  (which  seems  a  better  construction) 
an  estate  tail  in  remainder  expectant  on  the  estate  tail  of  the 
son.  A  point  of  this  nature,  however,  arose  in  the  next  case, 
(Doe  d.  Bean  v.  Halley,)  (o)  which  deserves  particular  attention. 
The  testator  devised  to  bis  nephew  A,  aid  his  assigns, 
for  *  his  life,  without  impeachment  of  waste,  and  after  [  386  ] 
hia  decease  to  the  eldest  son  of  his  said  nephew  A  law- 
fully to  be  begotten,  and  the  heirs  of  such  eldest  son,  upon  con- 
dition that  such  eldest  son  were  christened. and  cailed  by  the 
name  of  F, ;  and  in  default  of  issue  male  of  A,  then  over  to  his 
(the  testator's)  nephew  B  and  his  son  in  like  manner,  (b)  It 
was  held,  that  the  evident  intention  being  that  B  and  bis  issue 
should  not  become  entitled  until  the  male  issue  of  A  should 
have  become  extinct,  A  took  an  estate  tail  by  implication,  and 
then  the  limitations  were  to  be  read  to  A  for  life,  remainder  to 
the  eldest  son  in  tail  male,  (not  in  fee  simple,  as  had  been  con- 
tended,) with  remainder  to  A  in  tail  male,  with  remainder  over. 
Lawrence,  J.,  referred  to  the  cases  of  Attorney- General  v.  Sut- 

la)  S  Dum.  &  E.  5.    Sea  also  Fsit  b.  Swindela,  post,  3S9. 

(A)  A  bequest  much  reBembling  [bis  occarred  in  Marsh  v,  Manh,  1  B.  C.  C.  S94, 

where  >  testator  bequeathed  personakj  in  trnst  for  \V.  (or  life,  and  after  his  deceaa« 

to  hia  eldest  son  and  his  heirs  ToreTer ;  and  in  caw  of  their  death  wiihoat  issue,  then 

-  orer  to  A. :  and  it  irai  held,  that  iha  two  gifts  lo  the  son  and  A.  were  aitematiT«, 

The  word  "  their  "  was  assumed  to  mean  Aii,  and  the  word  "  issue  "  to  denote  aon. 
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ton,  and  Langley  v.  Baldwin,  as  warranting  this  constroc* 
tion.  (a) 

And  even  where  tbe  prior  devise  rnns  tbrough  the  whole  class 
of  sons  or  children  in  anccession,  yet,  if  they  take  life  estates  only, 

there  is,  on  tbe  principle  already  adverted  to,  less  dis- 
[  3S7  3     position  to  hold  subsequent  words  importipg  a  *  failore 

of  issue  to  refer  exclusively  to  tbe  objects  of  such  de- 
vise, thaa  where  (as  in  the  preceding  cases)  the  prior  devise  con- 
fers  estates  of  inheritance ;  and  accordingly  we  find  in  several 
instances  of  this  nature  the  words  in  question  have  been  held  to 
create  an  estate  tail  ii^tbe  prior  devisee. 

Thus,  in  Wight  u.  Ijeigh  (b)  where  A  devised  all  her  real 
estates  in  Surrey  to  her  husband  B,  in  case  he  survived  her, 
during  his  life  ;  and  after  B's  decease  she  gave  the  said  Surrey 
estates  to  C,  and  after  his  death  to  his  first  and  other  sonsj  ami 
in  default  of  male  isme,  then  she  gave  the  said  estates  unto  the 
eldest  and  other  daughters  of  C,  and  to  their  heirs  male  forever, 
on  condition  that  they  ebould  take  the  name  of  W.,  and  no 
other.  C  (who  had  a  son  and  three  daughters)  claimed  an  im- 
mediate estate  tail ;  against  which,  however,  it  was  contended, 
that,  by  giving  the  &ther  an  estate  tail,  the  Court  would  ex- 
punge the  limitation  to  the  first  and  other  sons,  which  was  a 
descriptio  personee  as  much  as  a  limitation  to  an  existing  son 
by  name,  pointing  also  to  that  order  in  which  estetes  are  usually 
limited,  with  a  view  to  succession  according  to  priority  of  birth ; 
and  that  the  words,  "  in  default  of  issue  ma&,"  might  be  applied, 
not  to  C,  but  to  tbe  immediate  antecedent,  tbe  u&t  and  other 
sons ;  a  construction  more  grammatical,  more  consistent  with 
tbe  general  plan  of  the  devise,  and  approaching  as  near  as  could 
be  to  tbe  ordinary  language  and  coiuve  of  settlement :  but  Sir 
W.  Grant,  M.  B.,  decided  that  C  took  an  immediate  estate 
tail 

He  sEiid  that  the-evident  intention  of  the  testatrix  was  to  pre* 

fer  all  the  male  issue  of  somebody,  either  of  the  plain- 
{  388  ]     tifi*,  01  his  first  and  other  sons,  to  the  daughters  ;  *  but 

she  had  not  given  such  an  interest  to  any  onp  as  would 
enable  male  issue  generally  to  teke,  for  all  that  was  given  to  tbe 
plaintiff  was  what  amounted  in  law  to  an  estete  for  life,  and  so 
it  was  with  regard  to  the  estates  given  to  his  first  and  other  son*. 

{a\  II  ia  to  be  oheerTcd,  ihat  in  the  cue  of  Linfrston  v.  Pole,  S  M.  &  P.  490,  where 
the  deviee  was  nesrly  the  convene  of  that  in  the  two  casei  id  the  lent  (the  teatilor 
having  pagaed  by  the  flret  ion  of  tlie  devisee  for  life,  und  then  proceeded  to  deriie  the 
propertf  to  hia  lecond  and  otiicr  sons  in  tail) ;  the  tint  son  wiu  held  to  take  an  estate 
tail  b;  force  of  the  intention  collected  from  the  sabseqacnt  part  of  ibe  will,  which 
reserved  to  the  deviiie*  for  life  a  power  of  sppoiatinc  portions  to  hit  daughters,  in  eat 
of  there  being  no  mm,  (combined  wi(h  another  event,)  and  aJso  limited  portioni  to  tbe 
totator'i  own  danghun,  in  similnr  terms ;  bql  a»  the  tir»C  Eon  was  coosideied  npon  tbe 
whole  will  to  be  tenant  in  tail  by  implication,  the  c*se  has  been  iwtod,  in  a  former 
chapter,  as  fexempiifjing  this  doctrine.     Vide  aote,  vol.  1,  p.  431. 

(t)  IS  Ves.  S64. 
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It  was  necessary,  therefore,  in  order  to  effectoate  the  general  in- 
tention in  favor  of  issne  male,  to  consider  some  of  the  antece- 
dent takers  as  having  by  implication  such  an  estate  as  would 
enable  all  the  isane  male  to  take,  which  conld  only  be  by  giving 
an  estate  tail  either  to  the  father  or  to  his  first  and  other  eons. 
The  mate  issue  intended  must,  hie  Honor  thought,  be  the  male 
iasne  of  the  fether,  not  of  the  sons.  Nothing  was  before  men- 
tioned of  any  issue  male  of  the  sons,  whereas  there  was  a  cer- 
tain description  of  male  issoe  of  the  father  before  spoken  of,  viz : 
bis  first  and  other  sons. 

In  this  case  the  word  "  estate  "  was  sufficient  to  vest  the  fee 
is  the  sons ;  (a)  which  circumstance,  however,  escaped  attention, 
though  it  would  undoubtedly  have  influenced  the  construction ; 
for  if  it  had  been  perceived  that  the  sous  under  the  prior  expres- 
sions would,  bat  for  the  intention  of  succession,  have  taken  the 
fee  simple,  the  words,  "  in  default  of  male  issue,"  would  in  all 
probability  have  been  applied  to  them,  in  order  to  cut  down  that 
fee  to  an  estate  tail,  which  was  neceisary  to  give  efiect  to  the 
inteotion  that  the  sons  should  take  successive^ ;  that  being  es- 
tablished to  be  the  mode  of  construing  such  a  devise,  {b)  It  will 
be  observed  that  the  fact  of  the  sons  taking  only  an 
estate  for  life  nnder  the  "devise,  was  much  relied  upon,  [  389  ] 
both  at  the  bar  and  on  the  bench,  in  support  of  Hie 
construction  adopted. 

But  even  supposing  that  the  devise  to  the  sons  was  (as  assumed 
by  Sir  W,  Grant)  capable  of  conferring  estates  for  life  only,  there 
was  no  apparent  reason  why  such  devise  should  be  sacrificed,  in 
order  that  the  parent  might  take  an  estate  tail.  What  prevented 
tiie  following  construction  of  the  limitations?  To  the  parent  for 
life,  with  the  remainder  to  the  first  and  other  sons  for  life,  toilh 
remainder  to  the  parent  in  tail.  For  such  a  conetraction,  the 
case  of  Doe  v,  Halley  would  even  then  have  afforded  ample 
authority ;  but  the  attention  of  the  Master  of  the  Bolls  does  not 
appear  to  have  been  called  to  this  case,  or  indeed  to  the  suggested 
mode  of  construing  the  will,  which,  however,  is  now  exemplified 
in  two  more  recent  cases.  One  of  these  is  Paw  v.  Swindejs,  (c) 
where  a  testator  devised  certain  messuages  to  his  daughter,  Mary 
Parr,  for  life,  and  after  her  decease,  unto  and  equally  between  the 
children  of  his  said  daughter,  to  take  as  tenants  in  common;  cmd 
t»  cote  she  should  die  without  leaving  any  lawful  issue,  then  the 
testator  devised  the  premises  among  the  children  of  hia  daugh- 
ters, Charlotte  and  Hannah.     Sir  J.  Leach,  MR,:    "  The  plain 

(a)  See  KBte,  161.  Sir  W.  Grant  vaa  ccrtainlj  mncii  disiDClined  to  the  rule  aiace 
establkbed,  that  th«  word  atate,  accompanied  with  >  local  dMignstion,  carries  a  f^ ; 
and  one  of  hisdaciiioag  on  this  point,  Peitiward  o.  PreKOtt,  ha«  been  cteaily  over- 
niled.  See  ute,  p.  182.  Bat  now  tee  Do«  o.  Lean,  1  Adol.  ft  EU.  33»,  New 
Berira. 

>.  WMen, «  Eatt,  336 ;  lapra,  to).  I,  p.  370. 


Digitized  bvGoO^^IC 


282  WORDS  "  IH  DBFADLT  OF  IBSCE,"  BTC. 

intention  of  the  testates  was,  that  this  property  shonld  not  go 
over  until  the  failure  of  the  issue  of  Maty  Parr ;  and  to  efiectu- 
ate  this  intention  an  estate  tail  in  her  must  be  implied.  It  is  to 
be  considered,  whether  that  estate  is  to  be  immediate  in  her,  <wr 
in  remainder  after  estates  for  life  to  her  children.  If  the  inten- 
tion, that  the  property  should  not  go  over  to  the  children  of 
Charlotte  and  Hannah  until  there  was  a   failure  of  issue  of 

Mary,  could  not  be  effectaated  without  giving  an  im- 
[  390  )     mediate  estate  tail  to  Mary,  there  is   in  the  'boobs 

sufficient  authority  to  warrant  that  construction.  But 
as  that  purpose  will,  in  this  case,  be  equally  accomplished  by  an 
estate  tail  in  remainder  to  Mary,  after  the  life  estates  given  to 
the  children,  I  am  of  opinion  that  the  better  construction  is,  that 
Mary  takes  an  interest  for  life,  with  remainder  to  her  children  as 
tenants  in  common  for  life,  remainder  to  Mary  in  tail.  This 
construction  will  give  effect  to  ail  the  words  of  the  will."  (a) 

But  this  constniction,  however  strougly  recommended  by  its 
convenience  as  letting  in  the  whole  line  of  issue,  by  giving  an 
estate  tail  to  the  parent,  without  sacri£cins  the  preceding  ex- 
press gift  to  sons,  daughters,  or  children,  did  not  prevail  in  the 
case  of  Bennet  ,v,  Lowe,  (b)  where  a  testatrix  devised  certain 
freehold  messnagea  to  A  and  his  heirs,  in  trust  to  pay  certein  life 
annuities,  and  after  the  decease  of  the  annuitente,  upon  trust  to 
pay  the  rents  of  four  females,  for  their  separate  use ;  and,  in  case 
any  of  the  said  four  persons  should  happen  to  depart  this  life, 
leaving  a  daughter  or  daughters,  it  was  declared  that  the  share 
or  interest  of  hei  or  them  so  dying  should  go  to  such  daughters 
as  they  should  be  in  seniority  of  age  and  priority  of  birth :  Pro- 
vided always,  that  in  case  any  of  them  should  happen  to  depart 
this  life  without  issue  in  the  lifetime  of  the  annvUants,  then  the 
'  testator  ordered  that  the  share  or  interest  of  her  or  them  so 
dying  be  paid,  applied,  and  disposed  of  to  certain  other  persons 
in  succession,  as  they  the  said  devisees  (naming  them)  should 
depart  this  life.  On  a  case  from  Chancery,  the  questions  for  the 
opinion  of  the  Court  were,  first,  what  estates  the  foor  female 
devisees   took ;   ^nd,   secondly,  what  estetea   passed   to  their 

daughters.  It  was  contended,  that  the  word  **  issue," 
,[  391  ]     occurring  in  the  devise  over,  meant  the  issue  'before 

referred  to,  namely,  the  daughters,  and  might  be  read 
as  if  the  word  such  had  been  introduced  ;  and  that,  to  hold  the 
words  to  refer  to  an  indefinite  failure  of  issue,  would  defeat  the 
testatrix's  intention,  which  evidently  was,  that  female  issue 
should  be  preferred  to  male  issue,  and  that  they  should  take  in 
succession,  objects  which  were  quite  incompatible  with  ^ving 
the  first  fooi  takers  an  estate  tail,  as  then  the  male  issue  would 
take  in  preference  to  the  females,  and  the  latter  would  take  (if 

(a)  8  Dam.  i  K  10.  (A)  5  Moo.  &  Pk^.^SS. 
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at  all)  concurrently.  It  was  observed,  tbat  the  limitation  over 
was  not  to  take  effect  on  a  dying  wlthont  issue  generally,  but 
only  in  a  particular  event,  i.  e.  on  the  death  of  any  of  the  fe- 
tnaleB  without  daughters  in  the  lifetime  of  the  annuitants.  The 
Court  certified  an  opinion,  that  the  four  devisees  took  estates  for 
life  only,  and  that  their  daughters  took  estates  for  life  on  the  de- 
cease of  their  parents  respectively.  The  four  devisees  survived 
the  annuitants;  and  it  was  held,  that,  snbject  to  the  estates  for 
life,  the  fee  passed  by  the  residuary  clause. 

The  precise  grounds  on  which  the  Court  arrived  at  this  cou- 
ctasion  do  not  distinctly  appear;  but  we  may  infer,  from  the 
tenor  of  the  arguments  at  the  bar,  and  the  few  remarks  which 
fell  from  the  Bench,  that  it  was  thought  that  the  issue  referred 
to  in  the  clause  in  italics  were  the  daughters  who  were  the 
objects  of  the  preceding  devise.  The  case  of  Parr  v.  Swindles 
was  not  cited,  and  probably  was  then  not  in  print.  Had  any 
construction,  supported  by  authority,  been  suggested,  by  which 
the  ■words  in  question  might  have  received  their  ordinary  and 
established  signification,  without  interfering  with  the  intention 
to  prefer  the  daughters,  and  give  them  estates  in  succession,  the- 
Court  would,  in  all  probability,  gladly  have  adopted  it  One 
peculiarity  in  this  case  deserves  notice,  namely,  that  the 
devise  was  over,  on  the  failure  of  the  issue  'within  a  [  392  ] 
definite  time,  namely,  the  death  of  the  annuitants ;  but 
this  was  very  faintly  adverted  to,  and  would,  it  should  seem, 
have  no  other  effect  upon  the  construction  than  to  render  the 
devise  over  contingent  on  the  failure  of  the  issue  of  the  prior 
devisee  (t.  e.,  the  determination  of  the  estate  tail)  within  the 
prescribed  period ;  it  would  not,  it  is  conceived,  prevent  such 
prior  devisee  from  taking  an  estate  tail. 

The  other  of  the  two  cases  before  alluded  to,  is  the  much 
discussed  case  of  Doe  d.  Gallini  v.  (Jallini,(o)  which  was  as 
follows: — A  testator  devised  certain  lands  of  which  he  was 
seised  in  fee,  to  trustees  and  their  heirs,  upon  trust,  as  to  part,  to 
permit  his  son  A  to  receive  the  profits  for  life,  and  as  to  other 
parts,  to  permit  his  two  daoghters  and  his  son  B  to  receive  the 
profits  for  life,  and  also  upon  trust,  during  the  lives  of  his  said 
children,  to  preserve  contingent  remainders;  and,  after  the  de- 
cease of  any  or  either  of  his  said  children,  he  devised  the  estate 
to  him  or  them,  limited  for  life  as  aforesaid,  unto  ail  and  every 
his,  her,  or  their  child  or  children  living  at  the  time  of  his,  her,'  or 
their  decease,  or  bom  in  due  time  afterwards,  for  their  lives  as 
fenants  in  common ;  but,  nevertheless,  with  an  equal  benefit  of 
survivorship  among  the  rest  of  the  said  children,  if  more  than 
one ;  and  if  any  of  them  should  die  without  leaving  issue,  the 
child  or  children  of  each  of  his  said  sons  and  daughters  taking 

(o)  6  Barn,  ft  Adol.  611 ;  8.  C.  3  Adol.  &  BIlie,  340. 
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the  rents  and  profits  of  his,  her,  or  their  parent's  estate  only;  and 
&om  and  after  the  decease  of  all  the  children  of  each  (a)  of  bis 
said  sons  and  daughters  without  (b)  issue,  the  testator  devised 
the  estates  to  them  respectively  limited  as  aforesaid,  unto  and 
among  all  and  every  the  lawfid  issue  of  such  child  or  chUdren 
(during  their  lives)  as  tenants  in  common,  and  to  descend  in 
like  manner  to  the  issue  of  his  said  sons  and  daughters  respeo 
tively,  so  long  as  there  should  be  any  stock  or  offspring  remain- 
ing ;  and  for  default  or  in  failure  of  issue  of  any  of  his  said  sotu 
and  daughters,  the  testator  devised  the  estates  so  limited  to  him, 
her,  or  them  dying  without  issae,  unto  the  survivors  of  his  said 
sons  and  daughters  during  their  respective  Uvea,  in  eqnal  shares 
as  tenants  in  common ;  and  after  their  respectiTe  deaths,  he  de- 
vised the  same  to  the  children  of  the  survivors  Qf  his  said  sons 
and  daughters  during  their  respective  lives  as  tenants  in  com- 
mon, with  such  benefit  of  survivorship  as  aforesaid,  and,  after 
the  decease  of  all  of  them,  to  the  issue  of  such  children,  in  like 
manner  as  he  had  before  devised  the  original  estate  of  each  of 
his  said  sons  and  daughters ;  and  for  default  or  in  failure  of  issue 
of  all  his  said  sons  and  daughters,  except  one,  the  testator  de- 
vised all  his  said  estates  unto  his  only  surviving  son  or  daughter 
in  fee.  It  was  contended,  that  the  testator's  children  took  im- 
mediate estates  tail  by  force  of  the  words  showing  that  the 
property  was  not  to  go  over  to  the  surviving  children  until  a 
total  failure  of  issue  of  any  deceased  child  or  children  ;  and  to 
this  general  intention  any  particulsj:  inconsistent  intention  ought 
to  bend.  The  construction  decided  upon  by  the  Court,  after  much 
consideration,  was,  that  the  testator's  children  took  estates  for 
life,  with  remainder  to  their  respective  children  in  tail,  with  cross 
remainders  in  tail  between  the  grandchildren,  wUh  remainder  in 
taillo  the  parent,  {i.  e.  the  testator's  children.)  Lord  Denman, 
C.  J.,  after  some   prefatory  remarks,  £aid :     "  The   argument 

founded  upon  the  whole  will  is,  that  the  testator  means 
[  394  ]     the  estate  left  to  each  of  his  '  sons  and  daughters  to 

go  to  the  whole  line  of  issue  of  those  sons  and  daugh- 
ters respectively,  and  only  on  failure  of  the  whole  line  of 
issue  to  go  over,  and  this  on  account  of  the  use  of  the  term 
'  issue'  of  the  sons  and  daughters,  which  word,  '  issue,'  is  here 
to  be  construed  (as  it  generally  is)  a  word  of  limitation,  and 
equivalent  to  the  term  'heirs  of  the  body,'  and  as  embracing  the 
whole  line  of  lineal  descendants  ;  and,  therefore,  it  is  contended, 
that  each  son  and  daughter  took  an  estate  tail  in  the  portion  left 
to  him.  But  if  the  term  '  issue '  is  here  a  word  of  limitation,  why 
is  it  not  equaUy  so  m  the  part  in  which  the  estate  is  given  over  to 
the  swnriving  children  of  the  sons  and  daughters,  if  any  of  them 
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shall  die  urithout  leaviiig'  issv^  ?  From  which  it  is  elear,  that  the 
teatator  does  not  mean  the  survivors  to  take  till  failure  of  all  the 
issue  of  the  deceased  living  children. 

If  the  term  '  issue '  has  hete  the  same  meaning,  then  the  chil- 
dren living  at  the  time  of  the  death  of  the  sons  and  daughters 
lespectively  must  take  estates  tail  as  tenants  in  common  in  their 
respective  shares,  with  cross  remainders  either  for  life  or  in  tail, 
(which,  it  is  unnecessary  to  decide,)  with  remainder  fo  the  sons 
and  daughters  in  tail  in  tbeir  respeclive  shares,  and  remainders 
over ;  and  this  construction  makes  the  least  sacrifice  of  the  tes- 
tator's declared  intention ;  it  preserves  estates  to  all  his  grand- 
children living  at  the  death  of  hia  sons  and  danghtera  as  tenants 
in  common,  which,  it  ia  clear,  the  testator  intended  to  give ;  and 
it  also  includes  the  descendants  of  a  grandchild  dying  in  the 
son's  or  daughter's  lifetime,  though  the  estate  to  them  is  post- 
poned to  that  of  the  children ;  and  it  inclndes  all  the  issue  of 
each  son  and  daughter  before  the  estate  goes  over.  The  estate 
tail  in  the  sons  and  daughtern  takea  effect  not  in  dero- 
gation of,  but  by  way  of  remainder  on,  *  the  express  [  395  ] 
estates  given  to  the  children  of  the  sons  and  daughters, 
in  which  respect  it  resembles  the  case  of  Doe  d.  Bean  v.  Hal- 
ley,  (a)  It  ia  true,  that  these  grandchildren  cannot  take  estates 
for  bfe  aa  the  testator  intended,  for  the  rule  in  Shelley's  case 
prevents  it ;  (b)  nor  the  children  of  those  children  estates  for  life 
aa  tenants  in  common,  for  the  rule  of  the  law  against  perpetnities 
prevents  that ;  bat  this  is  unavoidable,  and  no  cons^ction  can 
carry  into  effect  all  the  testator  wished." 

A  writ  of  error  was  brought  in  the  Exchequer  Chamber,  and 
the  decision  of  the  Court  of  King's  Bench  was  there  unanimously 
affirmed.  The  reasoning  of  Lord  Chief  Justice  Tindal,  (who 
delivered  the  affirming  judgment)  bears  a  close  resemblance  to 
that  of  Lord  Denman  in  the  Court  below.  After  reading  the 
concluding  passage  in  the  wilt  above  stated,  the  Lord  Chief  Jus- 
tice said :  "  The  words,  undoubtedly,  if  they  had  occarred  with- 
out any  intervening  devise  to  the  grandchildren,  wonld  have 
been  aiuicient  to  have  created  immediate  estates  tail.  But  there 
has  been  in  the  foregoing  part  of  the  will  not  only  an  express 
devise  to  the  gremdcbildren  for  life,  but  also  words  sufficient  to 
enlarge  such  estates  for  life  in  the  grandchildren  into  estates  tail. 
Admitting,  therefore,  the  argument  of  the  plaintiff's  counsel  to 
be  just,  that,  if  we  give  to  the  words  '  failure  of  iesoe,  when  ap- 
plied to  the  grandchildren  surviving,  the  force  of  enlarging  their 
estates  for  life  into  an  estate  tail,  we  ought  to  give  the  same 
effect   to   the   same   words   at  the  end   of   the   devise,  when 

(a)  e  Dam.  &E.  i. 

(6)  I.  c-  The  graDdchildicn  could  Dot  tal 
iaieniion  llwt  the  ettate  should  devalr?  lo  th 
childreD. 
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[396]  applied  to  the  children  of  the-testatoi,  and,  'coose- 
qaently,  their  estates  for  life  must  be  similarly  en* 
larged ;  still,  the  qaeelioD  arises,  whether  such  estate  tail  in  the 
sons  and  daughters  of  the  testator  is  immediate,  or  whetiier  it  is 
not  to  be  poatponed  mitil  after  the  estate  tail  in  the  children  of 
such  sons  and  danghteis  has  taken  effect  If  we  consider  the 
dadse  of  the  will  last  refrared  to  as  giving  an  immediate  estate 
tail  to  the  children,  the  previous  devise  to  the  ^andchildren  as 
tenants  in  common  in  tail  is  defeated ;  whereas,  if  we  hold  the 
devise  to  the  children  of  the  testator  to  be  an  estate  in  tail,  bat 
to  be  a  devise  in  remainder  only,  in  that  case  the  limitatioa  for 
life  to  the  children  will  take  effect,  and  the  devise  to  the  grand- 
children  as  tenants  in  common  in  tail,  in  remainder ;  and  the 
general  remainder  over,  to  the  children  of  the  testator  in  tail, 
will  also  take  effect,  and  will  effectually  secure  the  descent  of 
the  property  in  the  line  of  the  tesiatoHa  family,  as  lone  (to  use 
the  testator's  own  expression  in  his  will)  as  '  there  ahaU  be  any 
stock  or  offspring  of  the  testator  remaining.' " 

It  seems,  then,  that  we  have  at  length  arrived  at  the  sound 
and  reasonable  rule,  that  where  an  estate  is  devised  to  a  person 
for  life,  with  remainder  to  his  children,  or  to  bift  sons  or  dangh- 
ters,  with  a  devise  over  on  the  failure  of  the  issue  of  ihe  devisee 
for  life,  and  the  latter  words  are  held  to  create  an  estate  tail  in- 
the  parent,  (bat  which  they  will  do  only  under  a  will  which  is 
subject  to  the  old  law,)  the  devise  to  the  children,  sons  or  daugh- 
ters, is  not  nnneoessarily  and  wantonly  sacrificed  to  this  object; 
bat  the.  parent,  i.  e.  the  devisee  for  life,  takes  an  estate  taal  in 
remainder,  expectant  on  the  determination  of  the  prior  estates 
of  his  children,  sons  or  daughters,  (aa  the  case  may  be.)  And 
there  seems  to  be  no  reason  why  this  construction 
[  397  )  should  not  prevail  as  well  where  the  prior  *  devise  to 
the  children  8  sons  or  daughters  confers  estates  tail  in 
remainder,  expectant  on  the  parent's  life  estate,  as  where  those 
devisees  take  estates  for  life,  unless  the  cases  of  Banfield  v. 
Popham,  and  Blackborn  v.  Edgley,  should  be  considered  as  con- 
clusive authorities  against  such  a  construction.  Indeed,  in  the 
case  of  Doe  v.  Gallini,  the  children  of  the  testetor's  sons  and 
daughters  were  held  to  take  estates  tail  in  the  first  instance,  with 
remainder  in  tail  to  the  sons  and  daughters ;  as  notwithstanding 
the  apparent  restriction  of  the  estates  of  such  issue  to  life 
estates,  they  were  held  to  take  estates  tail  by  force  of  the  word 
"  issue,"  as  a  word  of  limitation,  strongly  aided  by  the  context. 
3.  An  examination  of  the  preceding  cases  will  suffice  to  show 
how  numeioue,  and,  in  some  instances,  how  refined,  are  the  dis- 
tinctions upon  which  the  construction  of  words  importing  a  fail- 
ure of  issue  depends.  They  cannot,  it  is  conceived,  but  suggest 
the  wish  that  these  words  had  been  more  strictly  confined  to  the 
office  of  merely  connecting  the  two  limitations  between  which 
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tbey  are  interposed ;  and  that  whenever  the  preceding  devise 
embraced  any  class  of  issue,  they  had  been  considered  as  refer- 
ential to  those  objects,  which  is  the  eetablished  rule  in  regard  to 
the  expression  such  isaoe.  The  application  of  this  rule  to  the 
cases  imder  consideration  would  have  required  only  the  implica- 
tion of  the  word  "  such."  Though  in  the  state  of  the  author- 
ities, it  may  seem  dangeroai  to  advance  any  general  conclusions 
npon  the  subject,  the  writer  ventures  to  submit  the  following 
propositions,  as  dedncible  from  the  cases ;  in  framing  which, 
to  avoid  the  risk  of  misleading  the  reader,  he  has  cautiously 
adhered  to  the  oiicamstances  of  the  several  cases,  without  ex- 
tending his  positions  to  others  apparently  within  the  scope  of 
the  principle. 

*  1st  That  the  words,  tn  default  of  istue,  or  expres-      [  398 } 
sions  of  a  similar  import,  following  a  devise  to  children 
m  tail  or  in  fee  simple,  mean  in  default  of  ciiildrett.  (a)     This  is 
free  from  all  doubt 

3d.  That  these  words  following  a  devise  to  all  the  sons  sue- 
oeasively  in  tail  male,  and  daughters  concunently  in  tail  general, 
are  also  to  be  construed  as  signi^ing  s%teh  istue  even  in  the  case 
of  an  executory  trust,  (b) 

3d.  That  words  devising  over  the  property  on  failure  of  issue 
"male,  following  a  devise  to  the  whole  line  of  sons  Successively 
ID  tail  male,  are  also  referential  to  those  objects,  (c)  but  not, 
it  seems,  where  such  sons  take  for  life  only,  in  which  case  the 
words  in  question  raise  an  implied  estate  tail  in  the  parent,  (d) 

4th.  That  where  there  is  a  prior  devise  to  a  definite  nwmber 
of  sons  ofUy  in  tail  male,  with  a  limitation  over  in  case  of  de- 
fault of  issue  or  issue  male  of  the  parent,  an  estate  tail  will  be 
implied  in  the  parent,  in  order  to  give  a  chance  of  succession  to 
the  other  sons,  (e) 

5th.  That,  in  the  case  of  executory  trusts,  words  importing  a 
dying  without  isaae,  following  a  devise  to  the  first  and  other 
sons  of  a  particular  marriage  in  tail  male,  authorize  the 
insertion  of  a  limitation  to  the  parent  *  in  tail  general      [  399  J 
in  remainder  expectant  on  those  estates.  (/) 

6th.  That  such  words  (whether  they  refer  to  issue  or  issue 
male)  succeeding  a  devise  to  the  eldest  son  in  tail,  are  not  refer- 
able to  such  son  exclusively,  bat  create  in  the  parent  an  implied 

(a)  GocMlrigbc  v.  Dunluuii,  Don»  764,  ante,  373.  8«e  alio  Qinger  d.  Whiu  i>. 
White,  Willes,  348,  bdM,  372 ;  Wi^t  v.  Banrj,  7  Cuahiag,  109,  107,  lOS. 

(6)  Blackborn  r.  Edgier,  1  P.  W.  600,  anu ;  Mom  v.  Harqaen  of  Onnoade,  5 
Ihdd,  «9,  ante. 

(c)  Bamfield  ■>.  Fapliam,  1  P.  W.  M,  760 ;  1  Eq.  Ca.  Ab.  1^3  i  a  Vem.  4S7,  449, 
6.  C.  ante. 

id)  Wighli'.  Leigh,  15  Vet.  464;  but  m  to  which,  mb  ante,  3B7. 

(a)  Lwgler  ■>.  Baldwin,  1  F.  W.  799;  1  Eq.  Ca.  Ab.  189,  ^.  39 1  1  Ves.  Sen.  36 ; 
S.  C.  Alioriiej-Qenenil  v.  Sotlon,  1  P.  W.  75* ;  S.  C.  in  Dom.  Proc.  3  B.  P.  C. 
(Toml.  cd.)  Ih,  anic,  p.  383. 

(/)  AllaosoD  9.  Clitherow,  I  Vm.  Sen.  34,  anU.  > 
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estate  tail,  (a)  in  remainder  expectant  on  the  estate  tail  of  the 
son ;  [b)  and  which  rule  aUo,  it  seems,  applies  where  the  chil- 
dren take  estates  tail,  (c) 

7th.  That  the  circumstance  of  the  preceding  devise  to  chil- 
dren, &c.,  being  subject  to  a  contingency,  is  rather  nn&vorable 
to  the  construction  which  reads  words  importing  a  failure  of 
issue  to  refer  to  a  failure  of  the  objects  of  such  preceding  de- 
vise, (d) 

The  statement  of  the  result  of  the  cases  may  somewhat  assist 
in  the  consideration  of  the  subject,  though  cases  are  incessantly 
occurring  which  present  new  citcumstaneeB,  and  give  rise  to 
nice  questions  on  the  application  of  the  roles  furnished  by  the 

S receding  authorities,  even  admitting  those  rules  to  be  firee  horn 
oabt.  The  reader  is  recommended,  before  he  unreservedly 
accedes  to  the  foregoing  propositions,  to  consult  the  cases  them- 
selves, in  Older  that  he  may  see  bow  far  the  construction  may 
have  been  aided  by  the  circutnstanoeB  of  the  particular  case. 

4.  It  may  be  useful,  in  this  place,  to  advert  to  the 
[  400  ]  doctrine  of  general  and  particviwr  intentum,  {e)  *  or,  to 
speak  more  explicitly,  that  supposed  rule  of  .consjruc- 
tiou  by  which  the  particular  intent  expressed  in  a  will  is  sacri- 
ficed to  the  general  and  paramount  intention  that  the  estate 
shall  not  gt/  over  to  the  next  devisee  nntil  the  issue  of  the  pre- 
ceding devisee  shall  have  become  extinct,  and  which  has  been 
considered  to  authorize  the  giving  to  snch  prior  devisee  an  estate 
taiL  The  doctrine  occupies  so  conspicuous  a  place  in  the  will- 
cases  of  one  period,  that  it  must  not  be  dismissed  without  a  few 
remarks. 

The  phrase  "  general  intention,"  in  the  above  sense,  was  first 
adopted  in  the  case  of  Robinson  v,  Robinson,  (/)  where,  we  have 
seen,  the  Court  of  of  King's  Bench  held  the  devisee  to  take  an 
estate  tail  male )  and  their  reason  for  this  construction  was  ex- 
pressed to  be,  not  that  "  son  "  was  here  a  wprd  of  limitation, 
(which  has  been  shown  to  be,  and  which  Sir  Dudley  Ryder,  (g-) 
before  whom  the  case  was  first  argued,  treated  as  the  groimd  of 
the  decision,)  but  to  "  effectuate  the  manifest  general  intention 
of  the  testator."  Sxpressions  of  a  similar  nature  fell  from  Ijord 
Wilmot,  C.  J.,  in  Roe  v.  Grew,  (h)  where  his  Lordship  is  made 
to  refer  the  determination,  that  tne  devisee  was  tenant  in  tail,  to 
the  "weightier"  intention  that  the  estate  was  not  to  go  over 

la)  Stmitj  V.  Lennird,  I  Ed.  87,  antej).  384. 

{b)  Doe  d.  Bean  e.  Halts;,  B  Don).  &  S.  S,  ante,  p.  385. 

ic)  Doe  V.  Gallini.  9  Barn.  &  Adol.  6S1  ;  3  Add.  it  Ell.  340  {  ante,  393. 

[d)  Doe  V.  Lncrafi,^!  Moore  &  Scott,  573 ;  Franks  v.  Price,  6  Scott,  710 ;  5  Mag. 
N.  C.  37  i  3  Beav.  185,  S.  C. 

(«)  See  a  masierl;  and  extended  dUiertation  on  this  doctrine  in  Mr.  Hajca'i 
Inqniry,  384  to  3S5. 

If)  Anle,  318. 

Ig)  He  died  pending  the  caan,  and  wai  incceeded  hj  Lord  ICaoificId,  in  1756. 

(A)  Ante,  336. 
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ontil  failare  of  hia  male  issue,  and  not  to  the  more  simple  and 
obrioufl  grouDd  of  "  iasue "  being  a  word  of  limitation  in  the 
devise  itself  which  was  the  reason  distinctly  advanced  by  two 
of  the  other  learned  JadgeB. 

The  next  mention  of  this  doctrine  is  by  Xiord  Eenyon,  under 
whose  aospioes  it  seems  to  have  first  nown  into  importance ;  for 
in  scarcely  a  single  instance  did  this  eroinent  Judge 
come  to  the  conclusion,  that  a  person  tooh  an  *  estate  [  401  ] 
tail  under  a  devise  to  him  and  his  issue,  or  to  him  and 
the  heirs  of  the  body  (a)  without  adducing  as  a  reason,  that  the 
general  intention,  to  which  the  particular  mtrail;  must  gtve  way, 
required  such  a  construction,  generally  referring  to  Bobinson  t>. 
BobioscMi  and  Boe  v.  Grew ;  though  hie  Lordship  was  not 
always  coneiBtept  in  his  mode  of  treating  the  former  case,  (b) 

But,  it  will  be  aaked,  what  is  the  "  particular  intent "  which  is 
thtu  to  be  sacrificed  t  In  the  certificate  of  the  Court  of  King's 
Bench,  in  ILobinson  v.  Robinson,  no  particular  intent  is  referred 
to;  bnt  Wilmot,  C.  J.,  who  first  introduced  the  expression  in 
Boe  V.  Grew,  appears  to  have  meant  by  it  simply  the  estate  for 
Ufe ;  and  so,  it  would  seem  from  hie  language,  (Ud  Lord  Kenyoo, 
in  Doe  v.  Applin,  (c)  and  Denn  v.  Puckey.  (d)  In  this  sense, 
however,  it  is  merely  descriptive  of  the  operation  of  the  rule  in 
Shelley's  case  (e)  for  the  sole  reason  why  the  intention  to  give 
an  estate  for  life  cannot  consist  with,  but  must  be  sacrificed  to 
the  design  of  letting  in  a  line  of  issue,  is,  that  that  rule  will  not 
permit  a  person  to  be  tenant  for  life,  and  his  heirs  or  the  heirs  of 
his  body  (which  is  the  construction  of  "issue"  when  used  aa  a 
word  of  limitation)  to  be  purchasers  in  the  eame  will.  Bat  if 
ttiis  be  all  that  is  meant  by  the  expression  "  particular  intention," 
for  what  reason  is  this  ambiguous  and  not  very  accurate  phraae- 
oloey  employed  in  referring  to  the  operation  of  such  a 
weU-known  and  fiuniliar  rule  of  law  1  *  And  why  is  [  40S  J 
the  case  of  Robinson  v.  Robinson  to  be  exclusively  cited 
fin  the  purpose,  when  any  one  of  the  multitude  of  decisions 
iUasbating  the  rule  would  have  been  equally  in  point  ?  It  is 
manifest,  indeed,  from  the  use  which  Lord  Eenyon  made  of 
thiQ  case,  that  he  sometimes,  at  least,  included  in  the  phrase 
"  particular  intent,"  an  express  gift  to  a  particular  degree  of 
issue ;  and  this  is  the  more  evident  from  his  observations  in  Doe 
d.  Candler  v.  Smith,  (/)  where,  after  reading  the  devise  to  "  heirs 
of  the  body  "  as  a  gift  to  children,  he  sacrlmted  this  intent  to  the 
"  general  intention "  that  "  all  ttte  progeny  of  those  children 

(a)  See  Doe  d.  BItndford  v.  Apptin,  4  Dam.  &  E.  ST,  ante,  344 ;  Denn  d,  Webb 
p.  Pockey,  5  1(1.303,341);  Doe  d.  Ciadlerv.  Smilb,  T  Id.  Ml. 
(A)  Anie,  p.  319. 
(c)  t  Dorn,  «  E.  87. 
j./)  9  Dum.  &  E.  303. 

S)  Aa  to  which,  see  snie. 
")  T  Dun.  &  E.  93S,  ante, 
vox- 11-  S5 
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should  take  t>efore  any  iDtereat  should  vest  ia  the  derisees 
over,"  and  accordingly  held  the  parent  to  be  tenant  in  tail,  (a) 
Now,  if  his  Lordship  were  authorized  to  conslTae  "  heirs  of  the 
body  "  as  designating  chUdren,  (b)  on  what  soand  {Hinapie,  or 
even  plausible  pretence,  was  the  express  devise  to  the  children 
to  be  sacrificed  to  the  intention  inferred  from  the  wends  intro- 
ducing the  devise  over?  To  assign  to  these  words  such  an 
op««tion,  is  to  set  up  an  intention  collected  merely  by  inference 
from  phrases  of  aa  ambiguous  character,  against  an  intenUoa 
clear,  express,  and  unequivocal ;  and  when,  too,  (wfait^  consti- 
tutes the  great  force  of  the  absurdity,)  there  U  no  incompatibUUs 
or  vtcongruity  in  the  two  limitatiotu.  That  an  implied  estate 
tail  in  the  parent  m  retnainder  after  an  estate  tail  m  the  children 
is  perfectly  consistent  wii^  auch  an  estate  in  tl^em,  and  would 
attain  the  object  of  letting  in  all  the  desoendants  of 
[  403  ]  the  first  taker  equally  well  with  an  immediate  *  estate 
tail,  is  too  palpable  for  serious  argument.  The  one 
undoubtedly  is  distinct  from,  but  not  in  the  kast  repugnant  to, 
the  other.  It  is  evident,  therefore,  that  to  have  struck  ont  one 
of  these  limitations  would  have  been  an  unwarrantable  interfer- 
eoce  with  the  express  language  of  l^e  testator,  not  called  for  by 
the  necessity  of  the  case,  and  in  direct  contravention  of  the 
mle  which  requires  that  efTeet  should  be  given,  if  possible,  to 
every  part  of  a  will  It  is  satisfactory  that  the  case  of  Doe  d. 
Candler  v.  Smith  may  be  supported  on  irrefragable  groaads, 
independentlv  of  any  such  docbine ;  for,  as  it  is  now  established 
that  the  wonu  "  heirs  of  the  body,"  in  such  a  context,  cannot  be 
read  ckUdren^  {c)  the  whole  assumption  upon  which  the  Court 
proceeded  fails,  and  the  case  is  clearly  right  upon  the  uncon- 
trolled operation  of  "  heirs  of  the  body  "  as  words  of  limitatimi; 
but  tJiis,  while  it  sustains  the  authority  of  the  case,  deprives 
the  doctrirte  of  all  the  sanction  which  that  authority  would  have 
communicated.  Nor  is  this  all:  many  of  the  cases  antecedently 
stated  afford  negative  authority  against  it ;  for  it  is  observable 
that  in  Langley  v.  Baldwin,  (d)  Attorney-General  v.  Sutton,  (e) 
and  Stanley  v.  Lennard,  (/)  where  estates  tail  were  raised  in 
the  parent  by  the  effect  of  ^e  wor^s  introducing  the  devise  over, 
not  a  word  is  said  of  sacrificing  the  devise  to  the  sons  to  this 
object.  On  the  conixary,  in  Attorney-General  v.  Sutton,  those 
who  argued  for  this  construction  evideatiy  considered  that  the 
ulterior  estate  of  the  parent  was  to  take  effect  as  a  remainder 
(a)  Hr.  Jnitice  Ghms,  too,  id  Do«  v.  Cooper,  I  E«M,  1S9,  ante,  ununed  the  wtwd 

"isiDB"  in  tha  derite  to  moao  cAtfcfren, and  iWlbu  it ' ...<-- 

appearing  bj  ihe  wordi  introducing  the  deriM  over, 
BoTh  bnuichc  of  thi«  hypothesis  we  eqnall/  nateDable. 

"i)  Bat,  M  10  which,  lei  ftDle. 

)  Ante,  CbKp.  38. 

!)  1  P.  W.  769,  ante. 

)  Id.  TM ;  3  B.  P.  C.  (Toml.  ed.)  TS,  ante. 

^  1  Ed.  B7,  Mite. 
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expectant  on  the  estate  taU  of  the  sona.  In  Allanson  v. 
CHthCTOW,  (a)  too,  (where,  however,  the  tniat  waa  'ex-  [404  ] 
ecntory,)  this  conatraction  was  expressly  adopted.  But 
the  moat  conclusive  anthority  against  the  docMne  in  qnestjon 
is  Doe  d.  Bean  v.  Halley,  [b)  where  even  Lord  Kenyon,  its 
most  strenuoas  champion,  held,  that  the  estate  tail  raised  by 
implicatioa  in  the  parent  took  effect  by  way  of  remainder 
after,  and  not  m  derogation  of,  the  express  devise  to  the  eldest 
aon. 

In  this  case,  indeed,  his  Lordship  seemed  to  be  on  the  point 
of  applying  to  practice  the  doctrine  which  he  had  been  so  long 
maintaining  in  theory;  for  he  said,  "  We  have  oar  choice  of  two 
cooetructions  to  effectuate  the  teatator's  general  intent,  eUker  tQ 
give  an  imtnediate  estate  tail  to  A,  which  would  violate  the  par- 
ticvlar  inteTU  of  the  devisor,  or  (and  to  which  constniction  I  in- 
cline) to  say  that  he  took  an  estate  for  life,  remainder  in  tail  to 
his  eldest  son,  remainder  in  tail  to  the  father,  in  order  to  let  in 
all  his  issue  male."  To  have  expunged  the  devise  to  the  eldest 
son  it)  this  case  would  have  been  a  practical  illustration  of  the 
doctrine  in  question ;  and  hia  Lordahip,  in  refusing  to  do  so, 
virtaally  negatived  its  existence,  and  thereby  eatabliahed,  not 
tiie  prevalence  of  the  general  over  the  t>£UticalaT  intent,  but  the 
triumph  of  sound  sense  and  legal  principles  over  one  of  the 
absardeet  doctrines  that  was  ever  advanced.  Hia  Lordship, 
however,  added,  "  In  deciding  this  case,  I  will  not  abandon  the 
general  rule  recognized  and  acted  upon  in  Robinson  v.  Robin- 
son." 

This  observation  shows,  first,  that  Lord  Kenyon  suspected 
tiiat  bis  decision  might  be  considered  to  encroach  upon  the  doc- 
trine which  he  had  taken  such  pains  to  rear  upon  the  authority 
of  this  case ;  and,  secondly,  that  he  regarded  Robinson  v.  Rob- 
inson as  a  case  in  which,  by  holding  the  parent  to  be 
immediate  'tenant  in  tail,  the  devise  to  the  son  as  a  [  405  } 
designated  abject  was  sacrificed  to  the  "  general  intent," 
appearing  by  the  subsequent  words,  (c)  which  is  the  only  view 
in  which  it  can  poesibly  be  considered  as  coming  into  collision 
with  Doe  v.  Halley,  where  the  devise  to  the  eldest  son  was  pre- 
served. If  that  case  supported  any  sach  doctrine,  (but  which' 
the  writer  trusts  he  has  satisfactorily  shown  it  does  not,)  it  is 
clearly  overruled  by  Doe  v.  Halley ;  and  Lord  Kenyon's  ex- 
press reservation  can  avail  but  little  in  preserving  the  doctrine 
from  the  efiect  of  his  own  decision,  rejecting  it  in  the  very 
case  for  which,  if  applicable  at  all,  it  appeared  to  have  beeni 
designed. 

(o)  1  Vei.  Sen.  M,  Ante. 
lb\  B  Dura.  &  £,  S,  anLG. 

(cj  See  sn  obaerratioD  upAn  this,  ante,  ]i.  369;  ud  Me  bii  Lordihip'a  own  tUn. 
Am  Ut  the  wie,  ante,  p.  319. 
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So  far,  therefore,  it  is  clear  that  Ihe  doctrine  of  general  and 
particular  intention  had  enlisted  only  in  name;  the  cases  in 'which 
it  was  professed  to  be  applied  being  clearly  referable  to  other 
grounds,  and  in  those  which  seemed  to  call  for  ita  application, 
the  doctrine  being  rejected.  In  the  case  of  Wight  v.  Leigh,  (o) 
already  stated,  howevei,  we  have  an  instance  nearly  the  con- 
verse of  the  former  class ;  for,  without  a  distinct  recognition  of 
the  doctrine,  a  construction,  amounting  in  effect  to~an  applica- 
tion of  it,  seems  to  have  been  adopted. 

The  confusion  temporarily  introduced  by  this  case,  however, 
has  been  completely  dissipated  bv  the  two  more  recent  cases, 
(Parr  v.  Swindels,  and  Doe  v.  Gallini,)  in  both  which  we  have 
seen  it  was  held,  upon  the  authority  of  Doe  i>.  Halley,  that  words 

importing  a  failure  of  issue  of  the  devisee  for  life  con- 
[  406  ]      ferred  *  on  him  an  estate  tail ;  not  in  derogation  of,  bat 

in  remainder  expectant  on  the  estates  devised  to  the 
children.  In  Doe  v.  Gallini,  the  iloctrine  of  general  and  partic- 
ular intention  underwent  much  discussion,  and  Lord  Denman 
was  pleased  to  express  his  concurrence  in  the  views  of  the 
writer  of  these  pages.  His  Lordship  observed,  (b) — "  The  doc- 
trine that  the  general  intent  must  overmle  the  particular  iatent 
has  been  much,  and,  wfi  conceive,  justly  objected  to  of  late,  as 
being,  as  a  general  proposition,  incorrect  and  vague,  and  likely 
to  lead  in  its  application  to  erroneous  results.  In  its  orimn  it 
was  merely  descriptive  of  the  operation  of  the  rule  in  Shelley's 
case,  and  it  has  since  been  laid  down  in  others  where  technical 
words  of  limitation  have  been  used,  and  other  words,  showing 
the  intention  of  the  testator  that  the  objects  of  his  bonn^ 
should  take  in  a  different  way  irom  that  which  the  law  allows, 
have  been  rejected ;  but  in  the  latter  cases,  the  more  correct 
mode  of  stating  the  rule  of  constraction  is,  that  technical  words 
or  words  of  known  legal  import  roust  have  their  legal  effect, 
even  though  the  testator  uses  inconsistent  words,  unless  those 
inconsistent  words  are  of  such  a  nature  as  to  make  it  perfectly 
clear  that  the  testator  did  not  mean  to  use  the  technical  words  in 
their  proper  sense ;  and  so  it  is  said  by  Lord  Bedesdale  in  Jesson 
V.  Wright  (c)  This  doctrine  of  general  and  particular  intent 
ought  to  be  carried  no  further  than  this,  and  thus  explained,  it 
should  be  applied  to  this  and  all  other  wills." 

5.  Devises  of  reversions  Bometimes  give  rise  to  a  question 
which  bears  a  strong  analogy  to  that  discussed  in  the  present 

chapter.  This  occurs  where  a  testator,  having  a  revei- 
[407]      sion  in 'fee,  subject  to  estates  tail  belonging  to  the 

sons  or  other  partial  issue  of  a  person,  (d)  deviaea  the 

ia)  IS  Vei.  664,  ute,  387. 
b)  S  Bam.  &'Ado1.  S40. 
c\  a  Bligh,  b7. 
a)  the  writer  hu  aroided  RDg^tiag  the  ce 
Miori  own  loDa,  becauM  snch  ci 
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reTersion  as  property  in  the  eveat  of  that  person  dying  wiihotU 
isme,  which  necessarily  raises  the  question  wheth^  iheee  words 
refer  to  the  determination  of  the  subsisting  estates,  or  to  a 
general  Culnre  of  issue,  or,  in  other  words,  whether  they  are 
words  of  description  or  donation :  in  the  former  case,  tlie  devise 
operates  as  an  immediate  disposition  of  the  reversion ;  (o)  in 
the  latter,  it  is  an  executory  devise,  and,  as  such,  is  void  for  re< 
moten^s. 

A  point  of  this  nature  occurred  in  the  case  of  Lady  Laneb- 
borough  V.  Fox,  (6)  where  A,  having  settled  the  lands  in  question 
on  the  marriage  of  his  son  B  to  tJie  use  of  himself  (A)  for  life, 
remainder  to  hia  son  B  for  cinety-nine  years,  if  he  so  long  lived, 
remainder  to  the  nee  of  the  first  and  other  sons  of  B  on  his  in- 
tended wife  to  be  begotten,  saccesuvely  in  tail  male,  remainder 
to  the  heirs  male  of  the  body  of  B,  with  reversion  to  the  right 
heiis  of  himself,  (A,)  by  his  will  devised  the  lands  contained  in 
the  settlement  OK /ai/ure  of  issue  of  the  body  of  B,  a/ndforvaint  ■ 
of  heirs  male  q/'  Am  (A's)  bodf/,  to  his  daugkUr  F.  in  taU;  and 
the  House  of  Lords  adjudged,  in  concunence  with  the  uuani- 
moos  opinion  of  the  Judges,  that  the  will  did  not  gtve  an 
estate  tail  by  implication  to  B,  and  that  therefore  the  devise 
over  to  F,  was  executory,  and  void,  as  being  on  too  remote  a 
contingency. 

If  this  case  bad  rested  solely  on  the  circumstances 
that  *  the  subsisting  estate  tail  in  B  embraced  the  heira  [408  ] 
mate  only,  and  the  devise  in  the  will  referred  to  his  (B's) 
issue  generally,  (which  certainly  was  argued  as  the  chief  point 
in  the  case,)  the  decision,  it  is  conceived,  could  hardly  have  been 
sustained,  consistently  with  the  rules  of  construction  deducible 
from  the  cases  discussed  in  the  present  chapter,  in  many  of  which 
we  have  seen,  that  words  referring  in  terms  to  issue  oi  issue  male 
have  been  held  to  apply  to  children  or  sons,  being  the  objects  of 
the  antecedent  limitations,  (c)  ji/ortton,  therefore,  in  the  pres- 
ent instance  would  they  have  been  construed  to  be  referential, 
where  the  approximation  to  a  correct  reference  to  the  subeiating 
estates  was  such  as  to  require  only  the  word  "  male  "  to  be  S141- 
plied ;  and  the  case  of  Tuck  v,  Frencham,  (d)  affords  an  instance 
(if  authority  were  requisite)  of  this  word  being  supphed  to 
make  words  referring  to  issue  generally  correspond  with  the 
antecedent  limitatioas  in  favor  of  issue  male  created  by  tiie 
same  wilL 

These  remarks  assume  that  the  principle  which  governs  the 

•nxher  principle,  diiciiued  in  the  nritt  chapter.     BnSandtord  r.  Irbj,  9  Bam.  &  Aid. 


(b)  See  aoM,  vol.  1,  pp.  7S8,  730. 

{b)  Cai.  Tsmp.  Talb.  1«S. 

le)  Aiiu,39e. 

{d)  1  And.  H.    8.  C.  Uoore,  IS,  pi.  SO ;  ante,  i-ol.  1,  i.  4ie. 
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application  of  phmaes  of  this  nature  to  limitatioDs  created  by 
the  aame  will,  and  to  estates  antecedently  aeated,  is  identicaL 
It  aeems  difficolt  to  find  a  B<did  distinction  between  the  cases, 
especially  where,  as  in  Lanesborongh  v.  Fox,  the  testator  refers 
to  the  settlement  in  deecribing  the  snbject  of  disposition ;  the 
difference  between  the  two  cases,  indeed,  if  any,  would  seem  to 
he,  that  the  Courts  would  incline  more  strongly  to  the  referential 
construction  in  the  latter  case,  where  the  effect  is  tp  sap- 
port  a  devise  otherwise  void,  (a)  than  in  the  former, 
[  409  ]  where,  as  an  estate  tail  can  generally  he  implied,  the 
devise  ia  valid  quacungue  via.  The  preferable  groiuid, 
however,  upon  which  the  case  of  Lady  Lanesborough  r.  Fox 
appears  to  stand,  is  afforded  by  the  other  words,  "  and  for  want 
of  heirs  male  of  my  own  body ; "  for,  as  the  testator  had  no 
estate  tail,  and  none  could  be  implied,  it  is  clear  that,  unless  the 
words  could  be  held  to  refer  to  issue  living  at  the  decease  of 
the  testator,  according  to  the  rule  discussed  in  the  next  chap- 
ter, (b)  (in  which  it  will  be  seen  there  was  considerable  dim- 
colty,  inasmuch  as  the  testator  had  a  son  living,)  the  devise 
was  void,  (c) 

The  principle  was  again  agitated  in  the  case  of  Jones  v.  M{»- 
gan ;  (d)  where  A,  having,  on  his  marriage  with  B,  settled  certain 
estates  upon  himself  and  the  sons  of  the  marriage  in  tail  male, 
with  reversion  in  fee  to  himself,  and  having  two  sons  of  the  mar- 
riage, devised  the  estates,  in  case  hie  said  sons,  or  any  other  son 
or  sons  of  his  thereafter  to  be  bom,  should  die  without  issue  male 
of  their  bodies,  to  his  brother  T.  The  question  was,  whether 
Hie  testator,  by  the  mention  of  "  sons  to  be  bom,"  was  to  be 
understood  as  meaning  after-born  sons  by  his  wife  B,  (who  was 
living,)  or  as  having  in  hia  contemplation  the  sons  of  a  future 
mamage.  If  confined  to  sons  of  A's  present  marriage,  it  was  a 
good  devise  of  the  reversion,  as  "tbe  contingency  expressed  by 
him  (on  which  the  devise  over  was  to  take  effect)  em- 
[  410  ]  braced  precisely  tbe  estates  *  under  the  settlement,  on 
the  determination  of  which  his  own  reversion  would  fall 
into  possession,  it  being  the  same  as  if  be  had  said,  "  Whereas 
my  estate  ia  settled  upon  my  first  and  every  other  son  in  tail  male 
by  my  maxriage  settlement ;  therefore,  in  case  they  all  die  with- 
out issue  male  of  their  body,  I  give  it  to  my  brother,"  which 
wouM  clearly  have  been  good  as  a  devise  of  the  reversion ;  and 
a  ciroumstance  much  relied  upon  for  this  construction  was, 

la)  It  will  be  remembered  thftt  we  are  here  ■peakme  of  the  oU  law. 

\b\  Poet. 

(e)  It  ii  Teniarkable  tbat  Mr.  Feante,  ia  bii  ■tricinres  on  tfait  cate.  Cent,  Rem. 
447,  while  he  treati  of  the  want  of  the  word  "  male  "  ■■  a  fata]  otniMJon  in  rererring 
to  the  estate  tail  of  the  teilator'a  ion,  seemi  lo  coDsider  it  not  impoMible  thai  tha 
words  Jbr  tnint  of  Vie  ttitator'i  fxcrn  Aein  luaU,  ihould  be  held  to  be  nfercntiaL  to  th« 

1,  thongh  thie  hypotheait  lake)  ao  tnarh  greater  liberty  with  the  lettalor'e  I.MicnitiGe. 

,j,  ,>_*.  ^ei.A^ft78i  o   "  •  -   •■  S  .-— '  -  -  — 


((/)  Bntl.  Fei.  App.  ft7S  ;  8.  C.3  B.  P.  C.  (Toml.  ed.)  323. 
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that  the  testator  appointed  B  a  gnaidian  of  his  children,  and 
executrix  of  his  will,  which  negatived  the  supposition  of  his  . 
contemplating  a  fnture  marriage,  (a)  On  the  other  hand,  it  was 
contended  that  the  expreBsioos  used  by  the  testator  included  the 
sons  of  an  after-taken  wife,  and,  as  each  sons  could  not  take  an 
estate  by  implication,  the  limitation  over  to  the  testator's  brother 
was  an  executory  devise  void  for  remoteness.  Lord  Chancellor 
Camden  sent  a  case  to  B.  R.,  the  Judges  of  which  certified  their 
opinion  that  the  event  of  a  second  marriage  was  not  in  the  tes- 
tator's contemplation,  but  that,  if  it  were,  the  sons  of  that  mar- 
riage took  an  estate  tail  Lord  Bathurst,  who,  in  the. mean 
time,  had  succeeded  to  the  seals,  concurred  in  Uie  former  branch 
of  this  certificate,  and  decreed  accordingly;  bnt  he  dissented 
from  the  opinion  that  an  estate  tail  was  raised  by  implication, 
conceiving  Lanesborongh  v.  Fox  to  be  a  direct  authority  against 
it.  The  decree  was  s^med  in  the  Hodse  of  Lords,  on  the 
ground  that  a  future  marriage  was  not  in  the  contemplation  of 
the  testator,  and  that  the  devise  to  bis  brother  was  therefore 
good,  (b) 

'  But  in  Bankes  v.  Holme,  (c)  where  lands  having  [  411  ] 
been  limited  upon  the  marriage  of  A  with  B,  to  the 
use  of  A  for  life,  with  remainder  to  trustees  to  preserve,  with 
remainders  to  trustees  for  certain  terms  of  years,  with  remainder 
to  B  for  life,  remainder  to  tmstees  to  preserve,  remainder  to  the 
first  and  other  sons  of  the  marriage  in  tail  male,  with  remainder 
to  the  daughters  as  tenants  in  common  in  tail,  with  cross  re- 
mainders, with  reversion  to  A  the  settlor,  in  fee ;  A  made  his 
will,  by  which  be  recited,  that,  by  the  settlement  in  question,  he 
was  seised  of^  or  entitled  to,  tfae  reversion  in  fee  simple  expect- 
ant on  the  decease  of  bis  wife  B,  in  case  there  should  be  no 
child  or  children  of  his  said  wife  by  him  begotten,  or,  there 
being  such,  all  of  them  should  happen  to  depart  this  Ufe  teithout 
ittue.  T^e  testator  then,  in  case  be  should  die  without  leaving 
any  children  or  child,  or,  there  being  snch,  "  all  of  them  should 
happen  to  depart  this  jife  without  isme  lawfully  begotten,"  de- 
vised the  premises  upon  certain  trusts.  Sir  J.  Leacb,  V.  C, 
held,  that  this  devise,  being  after  a  general  failure  of  issue  of 
the  children,  was  too  remote  and  void;  and  this  decree  was 
afiiimed  in  the  Hoaee  of  Lords. 

Lord  Eldon  observed,  in  Morse  v.  Lwd  Ormonde,  (<Q  that 

(a)  See  ibii  prindple  ■pplted  to  k  diSbrent  apedea  of  ctse,  WiUinjon  o.  Adami, 
1  Tei.  ftBe*.433,ute. 

(ft)  In  TrafTord  v.  Boehm,  3  Atk.  442,  a  devise,  "  aftar  fiulare  of  isme  "  of  the  tM- 
Mtor*!  wife  bj  him,  w«9  eoniirned  m  an  immedUue  gin  of  ihe  raTenion,  the  words  in 
qoMtioD  beioK  referBDtiftl  to  tbe  rabsiating  limttktioni  of  their  marnase  letileiaent; 
but  the  will  conuuned  an  exprew  reference  to  the  aettlement  (the  particmu  limtoiioni 
of  which  do  not  appear)  for  another  punoee. 

M  I  R>i«i.394,n.     " "  ■       -       " 

((/)  1  Rom.  400. 
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this  WBS  a  "  very  Btn}iig  deciuon,"  (an  expiession  which,  in  the 

mouth  of  this  venerable  Judge,  always  means  a  wrong;  decision ;} 

,    and  it  seems,  indeed,  to  be  very  difficult  to  reconcile  it  with 

the  [Kinciples  of  the  line  of  cases  just  stated.  It  was 
[  413  ]      maiufest,  from  the  recital  of  'the  settlement,  that  the 

teetatoT  had  in  view  reversionary  mtate  ej^ctant  on 
the  UmitatioDS  of  the  settlement,  whatever  that  lereision  was ; 
and  the  terms  used  were  merely  an  «rroneoas  and  mistaken 
reference  to  the  evente  on  which  such  reversion  would  &11  into 
possession.  The  case  aeems  irreconcilable  with  Jones  v.  Mor- 
gan, which  it  doeely  resembles.  It  is  not  Ukely  that  the  de- 
cisioa  will  be  followed. 

And  this  condusirai  la  fortified  by  the  case  of  ^;erton  «. 
Jones,  (a)  where,  in  punuanoe  of  marriage  articieB,  an  estate  at 
C  had  berai  conveyed  to  the  use  of  A  f(w  life,  with  remainder 
to  B,  his  wife,  for  lif^,  with  remainder  (subject  to  a  term  of  500 
years  for  raising  portions  for  younger  children)  to  the  use  of  the 
first  and  other  sons  of  A  and  B  eucoessively  in  tail  male,  with 
remainder  to  the  use  of  trustees  for  600  years  upon  certain 
tmste  in  the  event  of  there  being  no  male  issue  of  A  and  B,  who 
should  live  to  attain  the  age  of  twenty-ooe  years,  with  remain* 
der  to  the  uee  of  A,  bis  heirs  and  assigns, — A,  by  his  will, 
devised  as  follows :  "  And  as  to  the  reversion  and  inheritance 
of  the  freehold  estate  by  me  already  purchased  at  C.  aforesaid, 
and  such  other  estate  or  estates  as  I  shall  hereafter  purchase  in 
pursuance  of  my  marriage  articles,  m  case  of  faUwre  of  ittue  of 
my  body  bg  my  taid  vrife,  I  give,"  &c.  Sir  L..  Bbadwell,  V.  CX, 
expressed  a  strong  opinion  that  this  devise  operated  as  a  valid 
immediate  gift  of  the  revision ;  but  it  was  not  neoessary  for 
him  to  go  fmrther  than  to  declare  that  the  title  depending  on 
the  opposite  construction  was  too  doabtfiil  to  be  forced  on  a 
purchaser. 

If  the  Vice-Chancellor  had  been  called  opoa  to  ^judioate 

on  this  point  of  oonstruction,  it  is  conceived  his 
{413]      *decisi<m   must  have   been  in.  accordance   with    his 

expressed  opinion.  The  case  of  Jones  v.  Morgan 
would  have  more  than  warranted,  and  even  Bankes  e.  H<wie 
would  not  have  opposed,  such  a  conclusion ;  for  the  Court  had 
not  here  (as  in  those  cases]  to  supply  words  in  order  to  restrict 
the  issue  spoken  of  in  the  will  to  the  issue  of  a  partjcnlar  mar- 
riage, (who  were  the  tenants  in  tail  under  the  settlemetit,)  the 
testator  having  in  the  will  distinctly  referred  to  the  issue  of  that 
marriage.  The  sound  rule  would  seem  to  be,  that,  wherever  it 
may  be  collected  from  the  general  context  of  the  will,  that  it  is 
the  testator's  intention  to  dispose  of  his  reversionary  interest 
expectant  on  the  subsisting  estates  tail,  sQcb  intended  disposi- 

(d)  3  Sim.  409. 
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tion  will  not  be  defeated  by  the  neglect  of  the  testator  to  adapt 
bis  languaee  with  precision  to  the  events  on  which  the  rever> 
sion  will  tall  into  possession.  The  consequence  of  rejecting 
this  construction  commonly  has  been  (we  have  seen)  to  invah- 
date  the  intended  devise  of  the  reversion  for  remoteness  (as 
depending  upon  a  general  failnre  of  issue) ;  bot  in  this  respect 
the  recent  act  has  made  an  alteration,  which  is  pointed  ont  in 
the  next  section. 

IV.  It  remains  only  to  consider  bow  far  the  doctrines  dis- 
cussed in  the  prfsent  chapter  are  applicable  to  wills,  which  are 
regulated  by  the  new  law. 

The  statnte  of  1  Vict.  c.  26,  §  29,  provides, "  that  in  any  de- 
vise or  bequest  of  real  or  personal  estate,  tlie  w<»dB, '  die  without 
issue,'  or '  die  without  leaving  isstte,'  or  '  have  no  issue,'  or  any 
other  words  which  may  import  either  a  want  or  failure  of  issue 
of  any  person  in  his  lifetime  or  at  the  time  of  his  death,  or  an 
indefinite  failnre  of  his  issue,  shall  be  construed  to  mean 
a  want  of  failure  of  issue  in  the  *  liietime  or  at  the  time  [  414  ] 
of  the  death  of  such  person,  and  not  an  indefinite  failure 
of  his  issue,  unless  a  contrary  intention  shall  appear  by  the  will, 
bjf  reason  of  such  person  having  a  prior  estate  tail,  or  of  a  pre- 
ceding- gift,  being;  without  amy  implication  (uising  from  such 
words,  a  limitation  of  an  estate  tail  to  such  person  or  issue,  or 
otherwise ;  provided  that  this  act  shall  not  extend  to  oases  where 
such  words  as  aforesaid  import  if  no  issve  descried  tn  a  pre- 
ceding gift  shall  be  bom,  or  if  there  shaU.be  no  issue  who 
shall  live  to  attain  the  age  or  otherwise  answer  the  description 
required  for  obtaimtig  a  vested  estate  by  a  preceding  gift  to  such 
issue." 

It  is  evident,  theref<»e,  that  the  question,  whether  words  im- 
porting a  failure  of  issue  refer  to  the  objects  of  the  preceding 
devise  (which  form  the  main  topic  of  the  {H«sent  chapter)  may 
stiU  arise  under  wills  tiiat  are  within  the  recent  enactment ;  and 
if  this  question  be  decided  in  the  affirmative,  the  construction 
will  not  be  in  the  least  affected  by  the  change  in  the  law;  but  if 
it  t>e  adjudged  that  the  words  under  discussion  do  not  refer  to  the 
objects  of  the  prior  devise,  the  resolt  now  will  be  widely  differ- 
ent ;  for,  instead  of  being  construed  (as  formerly)  to  import  an 
indefinite  failure  of  issue,  they  mns>t  (unless  the  contest  forbids) 
be  held  to  point  exclusively  to  issue  living  at  the  death,  and, 
consequently,  can  never,  under  any  circumstances,  by  their  own 
intrinsic  force,  have  the  efiect  of  creating  an  estate  tail  by  im- 
plication ;  BO  that  to  wills  made,  or  republished  since  the  yeu 
1837,  no  scope  will  be  afforded  for  the  api^ioation  of  the  doo 
trine  of  the  cases  of  Doe  r.  Halley,  Fair  v.  Swindels,  and  Doe 
V.  Ghdlini,  to  the  discnsaion  of  which  so  large  a  space  has  been 
devoted. 
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The  effect  of  holding  the  worda  in  qncBiion  not  to  refer  to  the 

issue,  who  are  the  objects  of  a  preceding  devlae,  will  be 
[  415  ]     to  render  the  estate  of  the  children,  conferred  by  '  ench 

devise,  determinable  on  the  event  of  the  parent  dying 
withont  leaving  issne  living  at  his  death,  as  in  the  case  of  Hutch* 
inson  v.  Stephens,  (a)  which  is  a  result  that  ill  accords  with 
probable  intention.  Such  a  case,  however,  can  only  occor 
where  the  devise  to  the  children,  or  any  other  class  of  issue, 
^ves  estates  in  fee,  as'it  would  under  wills  which  are  Bnbject  to 
the  new  law,  even  without  words  of  limitation ;  for  if  the  devise 
in  question  confers  estates  for  life  only,  the  determination  of 
such  estates  is  involved  in  the  failure  of  the  issue  whose  ex- 
tinction is  the  contingency  on  which  the  ulterior  devise  depends. 
We  see,  therefore,  in  the  effect  of  the  new  law,  increased  motive 
for  adhering  to  the  principle  of  the  cases  of  Goodrigbt  tj.  Dun- 
ham and  Malcoloi  v.  Taylor,  which  it  will  be  remembered 
authorize  the  proposition,  that,  where  a  devise  to  children  in 
fee  is  followed  by  a  devise  over,  to  take  effect  on  the  &ilare  of 
the  issue  of  the  parent  of  such  children,  the  words  importing  a 
failure  of  issue  refer  to  the  children  or  other  issue,  who  are  the 
objects  of  the  prior  devise,  which  principle  would,  it  is  con- 
ceived, apply  to  devises  embracing  any  other  dass  of  children, 
as  sons  or  daughters. 

For  instance,  if  lands  are  devised  to  A  for  life,  with  remtunder 
to  his  sons,  and  if  A  should  die  without  issue,  then  to  B,  each 
son  of  A,  under  the  original  devise,  would,  immediately  on  his 
birth,  take  a  vested  remainder  in  fee  simple  in  his  own  aliquot 
share ;  and  if  the  eabsequent  words  were  held  merely  to  refer  to 
t^e  objects  of  the  prior  devise,  the  ulterior  limitatiOD  of  coarse 
would  not  disturb  or  affect  such  vested  remainder ;  but  if  the 
worda  in  question  were  adjudged  not  to  bear  this  construction, 

but  to  point  to  issue  of  every  degree  living  at  the  death 
[  416  ]     *  of  A,  they  would  subject  the  vested  estate  of  the  sons 

of  A  to  an  executory  devise,  to  take  effect  in  the  event 
of  A  dying  withont  leaving  issne  swrninng-  Mm,  a  result  which 
it  is  conceived  the  Conrta,  ^^hen  applying  the  new  rates  of  con- 
stmction,  will  not  hesitate  to  reject,  in  deference  to  the  authority 
of  the  cases  just  referred  to.  The  enactment  which  makes  a 
devise  pass  the  fee  simple  without  words  of  limitation  will,  it  is 
obvions,  greatly  extend  the  application  of  the  doctrine  of  Good- 
right  V.  Dunham,  and  Malcolm  v.  Taylor;  and  in  thia  respect 
seems  to  operate  very  beneficially,  in  concurrence  with  t^at 
which  reads  words  importing  a  failure  of  issue  as  denoting  issue 
living  at  the  death,  when  not  simply  referential  to  the  issae 
described  in  the  prior  devise. 

In  the  preceding  remarksj  tiie  new  enactment  has  been  re- 

(a)  1  EwD,  340;  ante,  p.  378. 


Digitized  bvGoO^^IC 


WHIN  BE7HRABLS  TO  FBIOB  OBJBOTS.  399 

garded  in  its  effect  only  upoo  the  prior  estates.  With  re- 
spect to  the  ulterior  estate,  t.  e.  tbe  estate  which  ta  to  take 
effect  on  tbe  failure  of  issue,  its  operation  is  more  decidedly 
beneficial,  for  it  prevents  such  ulterior  devise  bom  being  ren- 
dered void  for  remoteness,  where  the  words  denoting  tbe  ttiilure 
of  issue  would  have  the  effect  neither  of  referring  to  the 
(Ejects  of  the  pnoi  devises,  dot  of  creating  an  estate  tiul  by  im- 
idioation. 
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£1rat,  where  phrase  is,  teaving  no  iiaoe,  [p.  418.] 

As  to  Bapplying  the  word  leaeing,  [p.  430,  note.] 

Remark  on  Fje  v.  L[nwoad,  [p.  420,  note.) 

Second  exeeption  to  general  nile,  [p.  4S1,] 

Failnre  of  testator's  own  iasae,  he  having  none,  [p.  431.] 

Bef^r«ace  to  testatoT's  own  iasne,  Ip.  433.] 

Befarence  to  testator's  own  issnc,  |p.  434.] 

Remarks  npon  Litton  c.  Ljtton,  [p.  434.] 

And  Sanford  o.  Irbj,  [p.  435.] 

What  will  restrain  Uie  words  generall/,  [p.  436.] 

DiSerence  where  applied  lo  real  and  personal  estate,  [p,  437.) 

When  restricted  in  regard  to  rtaitg,  [p.  438.] 

Where  ^e  djing  refere  to  a  given  age,  [p.  43B.]  * 

Saggested  extent  of  the  principle,  [p.  439.] 

Deviac  over,  on  iiaae  djing  under  age,  not  nslrictive,  [p.  429.) 

Effect  of  a  collateral  event  being  associaled,  [p.  430.] 

Remark,  on  PelU  o.  Brown,  [p.  431,  note.] 

Effect  of  additional  eipresaions,  [p.  43a.J 

Express  reference  to  the  death  of  the  prior  devisee,  [p.  439.) 

.IT...- ■ ..  r.    ^3j  j 


Remarks  npon  Nichols  e.  ^oper,  [p.  434.] 

Ulterior  gins  beiaafar  lift  only,  [p.  *SA.\ 

Observations  on  Roe  v.  Joflerj',  [p.  435.]^ 

Bnt  all  the  estates  must  be  for  lire,  [p,  436.1 

Sir  W.  Grant's  statement  of  the  ^nenl  mfe,  Ip.  436.1 

Property  devised  over  charged  with  It^ades,  [p.  437.] 


>.  Gillespie,  S  Rand.  373 ;  Caikey  >. 

..    , ___, 500;  Dallam  t>.  DalUm,  7  Harr.  A 

IB  D.  Chaplin,  1  Hill,  Ch.  268 ;  Newton  b  Griffith,  1  Harr.  &  Gill, 
J 1 1  ;  Djonor  r.  ojdnor,  3  Manf.  ZS9  ;  Carter  v.  Tvler,  I  Call,  143  ;  Hill  o.  Burrow, 
3  Call,  343:  Denn  d   "      "    "  "-  "  '    -  " 
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Property  to  be  paid  to  ihe  c 
Word*  ''  «a  the  deceue  or 


I,  &c.  of  the  prior  deviaee,  [p.  43T.) 

--- ,    439.] 

Effirct  of  charge  of  legacies  to  be  beqaeaihed  by  prior  devuee.  [p.  439.] 

Word*  OK  ot  aJUr  the  deceaae,  [p.  43S,J 

Dittloudon  inggetted,  where  prior  dense  ia  fbr  lifa  oal^,  [p  440.] 

EalAte  tail  created,  noiwithecanding  reacrictive  exprasnoag,  [p.  441.] 

Obaerrationa  opon  Wyld  p.  Lewii,  [p.  449.] 

What  wiU  reatrict  in  regard  to  pmiauii  tttaU,  [p.  441.] 

Expreaaioni  held  To  be  rMtrictire,  |p.  448.] 

"  After  hia  decease,"  [p.  44S.] 


"  After  him,"  held  ni 

Remarki  npon  the  preceding  casta,  [p.  MS.] 

Word  "  IheD,"  as  interpoaed  between  two  limitationa,  [p.  446.] 

Beqnest  over  iBTolving  a  pertonal  trast,  [p.  446.] 

ObterratiotiB  npon  Reile]i  v.  Fowler,  fp.  44T.] 

Where  the  gift  OTer  ia  to  mrawr*.  [447,] 

Gffbct  where  the  gift  over  is  to  person  lAcn  living,  [p.  446.] 

Distinction  where  ulterior  gift  is  to  a  person  liring  at  death  of  person  whole  ii 

refeired  to,  [p.  449.] 
Prior  (implied)  glA  to  issue  at  the  death,  [p.  4M>.] 
To  snch  of  the  isaue  ^  H.  as  he  shoold  by  will  ai 
To  S.  and  his  issne,  to  be  dirided  aa  hs  shonld  tf 
Oberrationa  npon  Hockley  v.  Hawber,  fp.  4SS,] 
"■■''■         ■  '  ed,[p.4"' 


Principle  of  Ih 

1   Vict.  C  St,  t  XV,  (p.  4M.J 

Words,  importing  a  hilnre  of  issue,  refer  to  (ailnre  U  death,  [p.  4JM.] 


L  Amothbs  qnestion,  which  often  occmrs  in  the  constmction 
of  words  importing  a  failure  of  isatie,  is,  whether  they  refer  to 
issue  indefinitely,  (i.  e.  to  &  failure  of  issne  at  any  time,)  or  to 
a  fatlare  of  issue  at  the  death.  Upon  this  depends  their  operation 
to  confer  an  estate  tail ;  for  it  is  only  when  the  words  denote 
an  extinctioa  of  the  specified  baue,  irrespective  of  time  or  any 
collateral  circumstance,  that  they  create  such  an  estate. 

Few  points  of  testamentary  construction  have  come  more  fre- 
quently under  discneston  than  this  ;  which  has  arisen,  in  a  ^«at 
degree,  &om  the  discrepancy  between  the  popular  acceptattoa 
and  the  legal  senoe  of  the  phrase  in  question,  and  the  consequent 
willingness  to  admit  grounds  for  departing  from  the  technical 
doctrine.  In  ordinary  language,  when  a  testator  gives  ao  estate 
to  a  person  and  his  heirs,  with  a  limitation  over,  in  case  of  bis 
dying  witiiout  issue,  he  means  that  the  devisee  shall  retain  the 
estate.  If  he  leaves  issue  surviving  him,  and  not  other- 
wise ;  *  and  where  the  phrase  is,  in  oase  the  first  taker  [  418  j 
die  be/ore  he  has  any  issue,  oi  if  he  have  no  issue,  the 
inteatioD  probably  is,  that  the  estate  shall  Ijelong  absolutely  to 
the  devisee,  on  his  having  issue  bom.  Bat  the  e^blished  legal 
interpretation  of  these  several  expressions  is  different;  for  it  has 
been  long  settled,  (though  the  riue,  it  will  be  remembered,  now 
applies  only  to  wills  made  before  the  yeu  1838,)  that  words 
Teierring  to  the  death  of  a  person  without  issue,  whether  the 
terms  be,  "  i/'  A«  die  vfithout  issue,"  "■if  he  have  no  issue,"  or  "  if 
VOL,  II.  86 
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he  die  before  he  has  any  issue,"  (a)  or  "for  want  or  in  default  of 
issue"  unexplained  by  the  context,  and  whether  applied  to  real 
or  to  personal  estate,  (notwithstanding  the  distinction  taken 
between  these  two  species  of  property  in  some  of  the  early 
cases,)  {b)  are  constraed  to  import  a  general  indefinite  faibire  of 
issue,  i.  e.  a  failure  or  extinction  of  issue  at  any  period.^  (cl 

This  rule,  however,  admits  of  two  exceptions ;  the  first  is, 
where  the  phrase  is  leaving^  no  issue ;  with  respect  to  which  the 
settled  distinction  is,  that  appUed  to  real  estate  it  means  an 
indefinite  failure  of  issue,  but  in  reference  to  personal  estate 
(and  real  estate  directed  to  be  converted  (d)  is  fat  this 
1  419  ]  purpose  regarded  as  personalty,)  (e)  it '  imports  a  fail- 
ure of  issue  at  the  death.  Under  a  devise,  therefore,  to 
A  or  to  A  and  his  heirs,  Emd  if  he  shall  die  and  leave  no  issue  or 
without  leavinff  issue,  then  over,  A  would  take  an  estate  tail ;' 
bat  under  a  bequest  of  a  term  of  years,  or  other  personal  estate, 
in  the  same  language,  A  would  take,  not  the  absolute  interest^ 
(as  he  wotild  if  the  indefinite  constraction  prevailed,)  but  the 
entire  interest  of  the  testator  defeasible  on  his  ( A's)  leaving  no 
issue  at  his  death.  Forth  v.  Chapman  (/)  is  the  leading  author* 
ity  for  this  distinction,  but  it  has  been  confirmed  by  a  long  train 
of  subsequent  decisions  {g)  extending  down  to  the  present  pe- 
riod, which  ehowthat  it  applies  even  where  the  real  and  pei^ 
Boual  estate  is  comprised  in  the  same  gift'    Lord  Keoyon, 

(a)  Neman  u.  BimudiiiB,  Moore,  127,  pi.  ST5.  Ai  to  this  exprenion,  applied  to 
daldTiB,  ue  ante,  SSS. 

(i>|  See  Target  v.  GauDt,  1  F.  W.  748 ;  S.  C.  10  Mod.  403 ;  FlSTdell  v.  PleTdell, 
1  F.  W.  74S  ;  Nicholi  v.  Hooper,  lb.  198. 

(c)  Fiu.  SB  ;  a  ACk.  SOS,  376  ;  Amb.  a9S,  47S  ;  S  Ed.  30S;  3  B.  F.  C.  (Toml.  ed.) 
814  ;  I  B.  C.  C.  170,  18S  ;  S  B.  C,  C.  33  {  1  Vea.  Jan.  £86  [Sumner'i  ed.  note  (a)l ; 
3  Ves.  99 ;  5  Vea.  444  ;  9  Vu.  197,  S80  ;  17  VeB.  479  ;  I  Her.  20 ;  1  Bant.  &  AdoL 
SIS:  7Bing.S26. 

id)  Aj  to  the  doctrine  of  Gonrersion,  lee  ante,  toI.  I,  p.  513. 

{ej  Fwtbing  r.  Allen,  S  Madd.  310 ;  bnt  Ibere  wu  ^roDod  to  cuatend  that  "  iaine  " 
waa  here  ajnonviaoiu  with  c/uldrta,  who  were  the  objects  of  the  preceding  beqaeai. 
The  jndcmeat,  howerer,  is  not  reported,  and  the  decree  is  ailent  ai  to  the  limitation 
OTer.    The  mai^inal  note  of  the  ca«e  omita  the  material  word  "  leaving." 

(/)  1  P.  W.  663. 

ig)  Atkinson  r.  Hatcbin>oTi,  3  F.  W.  256  ;  Snbbarton  v.  Sabbatton,  Caa.  Temp. 
Talb.  55,  245 ;  Sheffield  v.  Orrery,  8  Atk.  28S,  (where  the  additional  worda  "  behind 
him  " — as  to  which  gee  poat— were  uaed  ;  Lainplej  v.  Blower,  Id.  396  ;  Sbeppaid  v. 
LeaBinghaoi,  Amb.  122;  Gordon  v.  Adolpbiu,  3  B.  P.  C.  (Toml,  od^  306  ;  IJean  d. 
Shentoti,  Cowp.  410|  Goodtitle  v.  Fegdeo,  3  Dnm.  &  E.  7SU  ;  Dainltr  u.  Daintij-,  6 
Dam.  &  E.  307  ;  Radrord  v.  Radford,  1  Kee.  486  ;  Doe  d.  Cadogan  u.  Ewart,  7  AdoL 
&  Ellis,  636,  the  jodgtoent  in  which  contains  an  elaborate  statement  of  the  authoritiea, 
where  ibe  subject  was  peraonal  estate ;  and  Waller  v.  Drew,  Com.  Uep.  372  ;  Doe  d. 
Ellis  D.  Elfia,  9  East,  382;  TennyD.  Agar,  l!East,SS3;  Daosej  d.  4^^th*.  4  Man. 
&  8.  61 ;  Woollen  e.  Andrawea,  2  Bing.  176,  where  it  waa  realestaM. 

>  See  Hallett  o.  Pope,  3  Harrina.  MS ;  Moore  v.  Bowe,  4  Monroe,  199 ;  M'Qnw 
V.  Daveoport,  6  Porter,  319 ;  Downing  v.  Wheirin,  19  N.  Eamp.  9. 

>  See  Can-  f.  Porter,  2  M'Cord,  Ch.  60 ;  Hewton  v.  Orifflth,  1  Ear.  k  QilL  111 ; 
Carr  t>.  Jeanoerett,  and  Sams  v.  Green,  2  M'Cord,  66-75  ;  4  Kent,  (6th  ed.)  2TS,  277. 

■  There  was  a  dcTiM  of  real  and  penonal'  estate  to  the  testator's  dstighter,  and 
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indeed,  io  Porter  v.  Bradley,  (a)  qaestioned  the  soiindneBB  of 
the  doctrine ;  bat  bis  dtcUim  is  inconsistent  with  a  moltitnde  of 
authorities,  and  has  received  the  pointed  reprobation  of  both 
Lord  Eldon  {b)  and  Sir  W.  Grant ;  (c)  his  Lordabip 
*  emphatically  det^ring,  that  it  went  "  to  shake  settled  [  420  ] 
rules  to  their  very  foundation."  (d) 

The  drcumetaace  -that  the  prior  glA  is  expressly  for  the  life 
of  the  first  taker,  so  that  the  effect  of  construing  the 
word  "  leaving"  to  reffer  to  issue  at  the  death,  is,  that  [  431  ] 
in  the  event  of  there  being  such  issue,  the  subject  of 
disposition  belongs  to  neither  the  prior  nor  the  subsequent  l^a- 
tee,  affords  no  ground  for  departing  from  this  doctxine.  (e)  Not, 
oa  the  other  hand,  is  the  restricted  construction  of  the  words  la 

(a)  8  DniD.  It  E.  140. 

(6)  19Vei.TT. 

(c)  9  Tes.  SOS.    Lord  Tharloir  appears 
tbik  dbthietioti  u  Lord  Kenjon ;  for,  in  Biggs  b.  Beailej,  b 
UaeiHg  and  afttr  waot  fm  towards  overtDming  ihe  mla. 
tended  to  enconrase  Lord  Kenjou  {who  nas  counsel  ir 

wmrdi  nuking  his  bold  denial,  in  Porter  v.  Bradley,  of  the  dislicction,  nhicli,  however, 
hii  Loidship  expreMly  recog;niied  in  Daincry  c.  Ilaintr;,  6  Darn.  &  G.  314,  though 
hii  decuion  is  hardlj  consistent  with  that  recognilioD. 

{d)  The  introduction  of  the  word  "  leaving "  being  so  important  in  referenre  to 
personalty,  Ibe  qneetion  often  arises,  in  such  cases,  whether  the  word  maj  be  lupplied  ; 
■s  where  tlM  testator,  in  one  part  of  his  will,  ases  the  phrase  "  wilhont  leaving  isiae," 
and,  in  another,  the  words  "without  issne."  In  such  case,  the  latter  axpreision  has 
been  made  bv  eonatraction  to  correspond  with  the  former  in  several  Initanres,  where 
the  geoeisl  plan  of  the  will  seemed  to  anthoriie  it ;  Sheppard  v.  Lessingham,  Amb. 
1  as,  ante,  vol.  l,p.  4tS;  Badford  u.  Badfonl,  1  Kee.  468,  ute,  vol.  I,  p.  439.  Sach 
of  these  rcspectite  phrasee,  however,  seems  to  have  been  allowed  to  retain  its  own 
peenliar  force,  in  the  recent  case  of  Pye  o.  Linwood,  Jane  39, 1B42,  (r«ported  6  Jurist, 
618,}  where  a  uetator  gave  the  residue  of  his  property  to  his  two  childieo,  John  and 
Eliiitbeth,  in  manner  following :  one  moiety  to  John,  his  heirs,  eiecaton,  adminiatra- 


....  "r'de. 

HTiusiit  law/id  unu,  then  to  John  :  Eliiabetb  had  only  one  child,  who  died  in  her 
lifetime.  It  was  eonlanded,  that  the  words  "  withonl  lawful  issne,"  in  reference  to 
the  penonalty,  applied  to  iasns  living  at  the  death,  and  that,  conseqaantlj,  Ihe  beqaest 
over  had  taken  effect :  Bnt  Sir  K.  Bruce,  V.  C,  held,  that  the  decwed  child  acquired 
an  Bbsolnte  interest. 

Bei«,  it  will  be  observed,  that  there  was  sofficient  difference  in  the  mode  of  diipoa- 
ing  of  the  several  moieties  to  afford  a  strong  uspiciou  that  the  testator  might  n^all/ 
Doi  hare  had  the  same  intention  in  each  instance,  aod,  therefore,  the  Conrt  seems  to 
bave  been  fnllv  justified  in  adhering  to  the  literal  lerms  of  the  will.  To  divest  the 
interest  of  a  child,  who  happened  not  to  sorvive  its  pareot,  waa  a  rwnlt  whidi  the 
ezponnder  of  a  will  woald  not  be  disposed  to  strun  the  testator's  langaage  for  the 
purpose  of  accomplishing.  It  does  not  appear  whether  the  particiilar  point  for  which 
the  case  is  her«  cited  was  presented  to  the  V.  C. 

(s)  Andiee  d.  tTard,  I  Rnsi.  360. 

"the  heirs  of  her  ^ody  forever ;"  bnt  if  she  should  "depart  this  life  leaving  no  lawfnl 
heir,  or  heirs  of  her  body,"  then  over,  and  it  was  held,  that  the  limitation  over  waa 
Kood  *e  to  the  personal  estate,  bnt  too  remote,  and  therefore  void,  as  to'the  real  estate. 
Mazyck  a.  Tanderhorst,  1  Bailey,  Eq.  48.  See  Downing  a.  Whenin,  19  K.  Hamp. 
89,90.  4 
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qneBtion  extended  to  real  estate,  nmely  becanse  the  snbject  of 
devise  is  a  copyhold  estate  held  of  a  manor,  the  ooBtom  of  which 
forbids  the  creation  of  entails,  so  tiiat  the  e^ct  of  the  coutnuy 
(i.  e.  the  indefinite)  constrnction  is,  that  the  first  devisee  takes  a 
conditional  fee  on  which  no  remainder  can  be  engrafted,  and 
the  testate's  intention,  thereforet  in  favor  of  the  nltcoior  devisee, 
is  defeated,  (a) 

The  other  exception  to  be  noticed  to  the  general  mle  i«,  where 
a  testator  having  no  igsue,  devises  property  in  default  or  on  fail- 
ure of  issue  of  himself;  in  which  ease  it  is  considered  that  the 
evident  object  of  the  testator  is  simply  to  make  the  devise  oon- 
tingent  on  the  event  of  his  leaving  no  issue  mnivifig  him,  {b) 
and  that  he  does  not  refer  to  an  extinction  of  isaue  at  any 
time. 

Thus  in  French  v.  Caddell,  (e)  where  A  being  married,  and 
having  no  issue,  made  his  will,  devising  the  land  in  question, 
"  i»  default  of  issue  male  and  female  of  his  oum  body,"  upon  trust 
to  pay  bis  debts,  legacies,  and  an  annuity  to  his  wife,  and  then 
to  B  and  his  issue  in  strict  settlement.  It  was  contended,  that 
this  devise  was  void,  as  being  to  take  place  after  an  ind^nite 
failure  o£  issue,  there  being  nothing  to  restrain  it  to  the  death  of 
the  testator.  It  was  insisted,  on  the  other  side;  that  he 
[  A3Z  ]  plainly  meant  a  failure  of  issue  *  living  at  the  death, 
and  that  the  contingency  was  determined  the  instant 
the  will  took  place,  i.  e.  his  death  ;  and  much  stress  was  laid  on 
the  circumstaiice,  that  the  trust  was  to  pay  debts,  legacies,  and 
annuities,  which  he  could  not  intend  should  take  place  100  or 
300  years  after  his  death.  The  House  of  Lords,  on  an  appeal 
from  the  Irish  Court  of  Chancery,  decided  in  favor  of  the  latter 
constraction,  giving  validity  to  the  devise. 

So,  in  Wellington  v.  Wellington,  {d)  where  a  testator  (who 
was  a  bachelor)  devised,  tn  default  of  issue  of  his  own  body,  to 
trustees  and  their  heirs,  in  trust  to  P^y  certain  annuities,  until 
his  debts  and  legacies  should  be  paid,  and,  subject  to  the  annu- 
ities, debts,  and  legacies,  he  devised  the  estate  in  question  to 
uses  in  strict  settiement.  Lord  Mansfield  held  it  to  be  a  con- 
ditional devise,  to  take  effect  a/  the  death  of  the  testator,  ii  he 
left  no  issue,  and  therefore  not  to  be  an  executory  devise,  which 
was  a  devise,  he  said,  to  take  place  in  faturo. 

It  is  observable,  that,  if  the  event,  which  the  testator  provided 
against,  had  happened,  namely,  his  leaving  issue,  the  devise 
itself  would  have  been  revoked,  marriage  (which  was  necessarily 

(a)  Doe  d.  SimpBon  i>.  BimpraD,  9  Scott,  770;  S.  C.  4  Bins.  N.  C.  333. 

ji]  Thii  ia  a  Tecy  rtuoDBble  prscantioD,  and  ihonld  never  be  omiUol,  where  a  tee- 
tator  it  married,  u  hit  having;  and  leaving  iiine  ironld  not  revoke  &•  vill.  See  ante, 
vol.  l.p.  107. 

(c)  3  B.  P.  C.  (Toml.  «d.)  as7. 

(d)  i  Bnrr.  3165 ;  8.  C.  1  Blackit  645. 
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involved)  and  tbe  birth  of  a  child  being,  even  under  the  old  law, 
prima  &cie  a  rerocatioD.  (a) 

Again,  in  the  case  of  Lytton  v.  Lytton,  (b)  where  A  being 
seised  in  fee,  aabject  to  the  litnitationa  of  marriage  aiticles, 
whereby  the  lands  were  agreed  to  be  settled  on  himself  for  life, 
with  remainder  to  the  first  and  other  sons  of  the  marriage  in  tail 
male,  with  reversion  to  himself  in  fee,  and  not  having  anyissne, 
(his  only  child  being  juBt  dead,)  made  tus  will,  whereby  be  de- 
vised, in  failure  of  issue  male  of  his  body,  the  lands  in 
question,  npon  *^8t8  to  nuse  money  for  pajring  debts  [  433  ] 
and  legacies,  (which  included  annuities,)  and  subject 
thereto,  to  L.  and  his  children  to  uses  in  strict  settlement.  Lord 
Northington  (upon  the  authority  of  the  case  of  Lady  Lanesbo- 
rongh  V.  Fox)  (c)  held,  that  the  devise  to  L.,  being  after  a  gen- 
eral failure  of  issue,  was  void,  as  being  too  remote.  At  a  sub- 
sequent period,  the  question  was  brought  by  an  amended  bill 
before  Lord  Loughborough,  who  reversed  his  predecessor's 
decree,  considering  tbe  case  of  Lanesborough  v.  Fox  to  be  inap- 
plicable. "  Compare  (said  his  Lordship)  the  circumstances  of 
the  present  case  with  that,  under  the  circumstances  of  the  fam- 
ily :  here  the  testator  had  had  no  child  for  several  years :  his 
only  child  was  just  dead.  aThe  devisee  was  his  next  and  imme- 
diate heir,  but  he  introduced  the  devise  by  the  words  '  in  failure 
of  issue  male.'*  aContd  this  mean  more  than  to  take  in  the  event 
which  alone  prevented  the  estate  from  being  the  subject  of  an 
immediate  devise  ?  He  certotfi/jf  had  the  articles  m  his  contem- 
plation at  the  time.  There  was  no  prospect  of  issne  at  the  time. 
It  was  not  like  Lord  Lanesborough' s  case,  who  had  issue,  &nd 
might  have  many  more.  It  would  be  a  harsh  construction  that 
the  testator  had  here,  the  idea  of  future  issue  in  contemplation, 
and  an  indefinite  failure  of  that  issue :  he  meant  to  give  an  im- 
mediate estate  in  possession  at  his  decease.  Every  daose  in  the 
will  shows  this  intention.  The  other  cases  (Jones  v.  Morgan,  (d) 
Wellington  v.  Wellington,  (e)  and  French  v.  Caddell,)  (/)  were 
all  cases  where,  taking  the  words  strictly,  and  construing  them 
blindly,  without  considering  the  circumstances,  tbe  devise  wonld 
have  been  npon  a  general  failure  of  issue,  and  there- 
fore void.  It  is  manifest  *  here  he  had  no  intention  of  |  424  ] 
giving  an  estate  on  a  general  foilure  of  issue.  l%e 
circumstaTtces  of  the  testator  <md  his  family  have  alwa$/>  been 
taken  into  consideration  in  these  cases.  • 

8o,  in  the  case  of  Sanford  v,  Irby,  (g-)  where  Sir  W.  Langham, 


U)  Anie,  409. 
it)  Anu,  432. 
(/)  Adm,  4il. 
(s)  a  Bam.  &  Aid.  6S4.     See  also  Doe  f.  Lncrafl,  1   Hoore  t  Scoit,  a'i.  when 


sdbvGoo^^lc 


306  VOKDS  ^  or  DEPAtTLT  OT  IS8UB,"   BIC. 

the  testator,  having  by  hia  mairiage  aetUemeot  liinited  lands  to 
the  firet  and  other  Bona  of  the  marriage  in  tail  in  strict  aetUe- 
tnent,  with  revereion  to  himself  in  fee,  and  having  a  son  and  two 
daughters  of  the  marriage,  made  his  will,  whereby  he  devised 
all  his  land  and  real  estate  to  his  son  and  his  heirs,  sabject  to 
debts  and  legacies ;  bat  in  case  his  son  should  depart  this  life 
witfaont  issoe  male,  or  in  cote  offailtire  of  MJtte  wuUe  of  his  (the 
testates)  body,  then  he  gave  to  his  dangbten  certain  legacies, 
which  he  charged  upon  his  estates,  and  devised  those  estates  to 
trasteea,  for  the  pnrpose  of  raising  the  "  legacies  by  sale  or  mort- 
gage;" and  he  then  devised  snch  parts  of  his  real  estate  as 
shonld  not  be  sold  or  m<ntgaged,./br  waiU  or  in  faUure  of  iittie 
of  his  bodg  at  aforesaid,  to  his  brother  J.  for  life,  remainder  to 
his  iasue  in  atrict  settlement  And  there  was  also  a  beqneet  of 
hia  personal  estate,  in  case  he  sbonld  leave  no  eon,  or,  leaving 
one  son,  he  shonld  afterwards  die  without  issne  before  twenty- 
one,  to  his  brother  as  therein  mentioned.  The  Court  of  King's 
Bench  (on  a  case  &om  Chancery)  certified  an  opinion  that  the 
deviae  of  the  real  estate  to  testator's  brother  J.  L.  and  his  issne 
waa  valid. 

According  to  the  |Kactice  of  courts  of  law,  (ao  often  legietted,) 
the  reasons  on  which  the  cestified  opinion  was  foundeid 
[  436  ]  'are  not  stated.  The  case  was  argued,  however,  as 
falling  within  the  principle  of  the  dass  of  cases  jnst 
stated ;  or,  if  not,  it  was  contended,  that  the  words  referring  to 
the  failure  of  the  testator'a  own  isane  created  an  estate  tail  by 
implication  in  such  issne ;  bnt,  as  the  latter  ground  is  deariy 
untenable,  we  are,  it  is  conceived,  warranted  in  referring  the 
decision  to  the  former. 

It  is  observable,  however,  that  in  both  Sanford  v.  Irby  and 
Lytton  V.  Lytton,  (a)  there  was  some  reason  to  contend  that  the 
words  under  consideration  referred  to  the  existing  limitations  of 
the  aettlemeat  and  articles,  ajid  therefore  that  the  deviae  operated 
as  an  immediate  ^ft  of  the  reversion,  (b)  and  some  of  lioid 
Loughborough's  reasoning  in  Lytton  v.  Lytton  seems  to  be 
directed  to  this  point ;  (c)  bnt,  as  the  general  scope  of  his  Lord- 
ship's ailments  is  dinereat,  and  no  snoh  groond  was  taken  is 
Sfuiford  V.  Irby,  and  more  especially  aa  such  a  conetroction  is 
opposed  to  the  principle  upon  which  the  case  of  Lady  Laoesbo- 
rongh  V.  Fox  was  professedly  decided,  (d)  (which  has  been  the 

however  it  ww  not  veniaazj  to  datsnnina  whether  Ibt  wonli  nfened  to  «  hUare  of 
inne  at  the  deatb  of  [he  tcttator,  or  indefinitelj  ;  the  devise  over  being,  in  the  eTenti 
which  had  happened,  void  qiiacDiique  via. 

la)  Ante,  433. 

\b)  Aj  to  this,  we  ante,  407, 

(cj  See  ibe  rorda  of  the  ladgment,  tmt»,  id  Italic*. 

{d)  In  Lanraborotigfa  c.  Fox,  ihe  Conn  waa  diiiaditied  to  tapplj  even  the  woid 
"  male ; "  bat  here  the  wordj  tutu  or  iuua  malt  mnst  have  been  held  to  refer  to  hbu 
qf  a  particular  marriaye.    See  Allanion  u.  ClitJierow,  1  Tei.  Sen,  34,  tuite. 
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Bubject  of  comment  in  the  preceding  chapter,)  it  is  sabmitted 
that  the  safer,  and,  indeed,  the  inevitable  course,  is  to  treat  the 
casee  of  Lytton  v.  Lytton  and'  Banford  v.  Irby  as  referable  to, 
end  confiirmatcHnr  of,  the  role  of  construction  established  by  the 
anterior  caaes  of  French  v.  Caddell,  (a)  and  Wellington  v.  Wel- 
lington, {b) 

It  is  obseiTed  that  in  Sanford  r.  Irby,  the  testator  had 
a  KM  and  two  daa^hters  living ;  but  as  the  death  *  of  {  436  ] 
the  son  formed  one  of  the  evente  upon  which  the  estate 
was  given  over,  and  as  the  words  under  oonaideration  referred  to 
issue  male  which  excluded  the  daoghters  and'  their  issue,  it 
seems  not  to  be  distinguishable  in  prinoipls  from  those  cases  in 
which  the  testator  had  no  issue.  It  is  also  observable  that  the 
case  of  Sauford  v.  Irby  has  been  characterised  by  Sir  Launce- 
lot  Shadwell  as  a  strong  decision ;  (c)  but  it  seems  nucertaia 
whether,  in  making  this  remark,  his  Honor  had  iu  view  the 
doctrine  nnder  discussion,  or  looked  merely  at  the  question, 
whether  the  devise  operated  as  an  immediate  gift  of  the  rever- 
sieo,  which  was  the  nature  of  the  point  then  before  him.  It  is 
also  worthy  of  notice,  that,  in  every  case  iu  which  the  constmc- 
^tion  in  questioq  has  prevailed,  the  devise  over  was  for  the 
purpose  of  paying  debts  and  legacies,  and  tliiB  possibly  may  have 
had  some  indoeace  in  restricting  the  application  of  the  words 
referring  to  the  failure  of  the  testator's  own  issue  to  the  period 
of  hia  death.     Indeed,  it  has  been  contended,  by  a  recent  able 

M 

eral 
reasonings  of  the  Judges  who  decided  them,  {e) 

But  to  return  to  the  general  rule.  Though  it  is  clear  that, 
with  the  cxceptionB  before  noticed,  the  expreeaions  to  which  it 
relates,  applied  to  either  real  or  personal  estate,  import 
an  indefinite  failure  of  issue,  it  *  is  equally  clear  that  in  [  437  ] 
regard  to  either  they  will  yield  to  a  clear  manifestation 
of  intention  in  the  context  to  use  them  in  the  restricted  sense  of 
issue  living  at  the  death;  but  as  to  personalty,  it  seems  thev 
yield  more  readily  to  expressions  and  circumstances  in  the  wilt 
tending  so  to  confine  them,  than  when  applied  to  real  estate. 
Bach,  it  is  well  known,  is  the  conclusion  ot  Mi.  Fearne  {/)  on 

(a)  Ants,  481. 

It]  Ante,  422. 

M  8«  Bgertan  t>.  Jodm,  S  Bim.  417.  ' 

(d)  1  Prior,  93.  Neither  in  Wellington  n.  Wellington,  nor  in  LTtton  o.  Lotion,  wm 
■he  net  of  the  propertj  being  inbjecced  to  debts  and  tencies  adverted  to  bj  Lord 
Mansfield  or  Lorn  Loaghboroagh ;  and  in  Frencb  d.  Caddetl,  and  Sanford  e.  Irby,  the 
groandu  of  the  determination  do  not  appear. 

S\)  This  point  is  now  of  less  importance,  aa  it  ctnnot  arise  nnder  a  will  made  or  re- 
lished since  the  year  1837,  and  maj,  therefore,  be  classed  among  the  topics  of  con- 
troversj  excluded  by  the  enactment,  presently  congidared,  which  make*  words  import- 
ing a  failuie  of  issne  refer  to  iieue  at  the  death. 
(/)  Cont.Rem.471. 


,  by  a  rect 

writer,  to  form  the  distiDguisbing  feature  of  this  class  of  cases,  [d) 
a  conclusion,  however,  which  is  not  sanctioned  by  the  generaJ 
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this  subject,  thongh  it  cannot  be  denied,  that  eiace  the  period 
in  which  that  gentleman  wrote,  this  difference  has  been  mnch 
naiTowed ;  the  latter  decisions  having,  on  the  one  band,  overruled 
some  of  the  grounds  upon  which  words  importing  a  failure  of 
issae  were  formerly  held,  in  reference  to  peraonalty,  to  receive  a 
restricted  construction,  and  having,  ou  the  other  hand,  given  a 
restricted  construction  to  the  words  in  relation  to  real  estate,  by 
force  of  a  context  which,  in  Mr.  Fearne's  period  would  not 
have  been  considered  as  authorizing  it  Notwithstanding,  how- 
ever, this  approximation  of  two  classes  of  cases,  there  is  still 
Bufiicient  distinction  between  them  to  render  it  proper  to  fareat 
of  each  class  separately,  and  to  suggest  the  remark,  that  tbe 
expressions  which  will  cut  down  the  established  signification  of 
the  words,  as  applied  to  personalty,  will  not  necessarily  have 
that  effect  in  reference  to  real  estate ;  and,  by  parity  of  reason, 
where  the  restricted  construction  is  adopted  in  relation  to  the 
latter,  it  applies,  a  fortiori,  to  the  former.  This  diversity  of  con- 
struction in  regard  to  real  and  personal  estate  appears  to  have 
originated  in  an  anxiety  to  avoid  an  interpretation  which  woold 
render  any  part  of  the  will  inoperative ;  for  as  a  gift  of  person- 
alty, to  arise  on  a  general  failure  of  issne,  is  void  for  , 
[  438  ]  remoteness,  (a)  it  foUows  that  the  construing  *  of  the 
words  nnder  consideration  in  their  unrestricted  sense, 
ia  &tal  to  the  bequest  over  depending  on  them  ;  whereas,  in  their 
application  to  real  estate,  they  have,  when  so  constiued,  tiie 
effect  of  creating  in  the  prior  devisee  an  estate  tail,  and  the 
limitation,  which  it  is  their  office  to  introduce,  is  then  a  remain- 
der expectant  on  that  estate. 

IL  We  now  proceed  to  inquire  into  the  groonds  upon  which 
words  importing  a  failure  of  issue  are  restrained  to  such  failure 
at  the  death,  in  regard  to  real  estate.' 

1st.  It  is  clear  that  they  receive  this  constructioo  where  tbe 
event  of  dying  is  confined  to  a  definite  age. 

Thus  a  devise  to  a  person  and  his  heirs,  with  a  limitation  over 
if  he  shall  die  vmder  the  age  of  twentg'one,  and  without  issue,  is 
construed,  not  as  creating  an  estate  tail,  with  a  contingent  re- 
mainder dependent  on  the  event  of  the  first  taker  dying  under 
the  specified  age,  (as  would  be  the  effect,  if  the  words  were  con- 
sidered to  import  an  indefinite  failure  of  issue,)  {b)  but  as  a 
devise  in  fee  simple,  subject  to  an  execntory  limitation  over  in 

(a)  See  Rule  against  perpetaitiei  diacnised,  toI.  1,  p.  S19. 

\b)  Sacb  wa4  tbe  doclrioe  of  the  early  antboritiei :  and  it  Reemi  to  ba  more  conaiBl' 
ent  with  principle  than  that  which  Bobaaqnentlj  obtained.  See  Sonle  e>.  Qerrard,  Cro. 
El.  6S9.    Alto  Hinde  v.  Lj<m,  3  Leon.  61. 
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the  eyent  of  the  prior  devisee's  death  under  the  given  age,  and 
leaving  no  issue  turviviMg  him.  (a) 

That  the  principle  of  the  precediDg  cases  applies  wherever  the 
dying  without  issue  is  restricted  to  (whethei  it  be  above  or 
vmler)  a  particular  age,  may  be  iafened  from  the  case 
of  Glover  v.  Monckton,  (b)  where  real  estate  was  *  de-  [  439  ] 
vised  to  trosteea,  upon  certain  trusts,  until  the  testator's 
son  should  attain  twenty-one,  and,  when  he  should  arrive  at  that 
age,  in  trust  for  him,  his  heirs,  &a ;  but  in  ease  his  son  should 
not  live  to  attain  such  age  of  twenty-one  years,  and  the  testa- 
tor's daughter  should  be  living  at  the  time  of  the  decease  of  his 
son,  or  m  case  AAjon  should  live  to  attain  Much  age,  btU  should 
afierwards  die  without  lawful  issue,  then  in  trust  for  the  daugh- 
ter for  life,  with  remainders  over.  The  son  attained  twenty- 
one  ;  and  the  Court  of  Common  Pleas,  on  a  case  &om  Chancery, 
certified  that  be  took  an  estate  in  fee  with  an  exeeiUory  devise 
over  in  the  event  of  bis  dying  without  having  issue  living  ett  hit 
death. 

The  same  princiiJe  probably  would  be  considered  as  extend- 
ing to  every  case  id  which,  a  dyins  without  issue  is  combined 
with  OM  evevi  personal  to  the  individual,  as  the  event  of  his 
dying  without  issue,  and  unmarried^  or  without  leaving  a  hus- 
band or  wife,  (which  is  the  meaning  of*"  unmarried"  in  this  sit- 
uation.) ('} 

But  it  seems  that  the  words  referring  to  a  failure  of  issue  are 
not  restricted  to  such  failure  at  the  death  by  the  mere  insertion 
of  tlie  contingency  of  the  issue  dying  under  age.  Thus,  if  real 
estate  be  devised  to  A  and  his  heirs,  wi^  a  devise  over,  in  case 
A  should  die  without  issue,  or  such  issue  should  die  under  the 
age  of  twenty-one  years,  A  would  be  tenant  4a  tail;  for  it  ia 
said,  that  does  not  neoeeaarily  show  that  the  testator  is  speaking 
of  a  failure  of  issue  at  the  death  of  A.  He  is  speaking  of  a 
general  failure  of  issue,  and  then  he  alludes  to  the  case  of  there 
being  issue,  and  their  dying  under  the  age  of  twenty-one,  which 
is  a  limited  portion  of  the  contingencjf  which  is  expressed  bg  the 
preceding  words,  (c)  But  it  is  not  by  any  means  neces- 
saiy  that,  because  he  has  used  words  which  *  have  very  [  480  ] 
little  meaning,  therefore  the  words  "  dying  without 
leaving  lawful  issue,"  which  signify  a  general  failure  of  issue, 
muat  signify  a  leaving  of  lawfnT  issue  living  at  his  death,  (d) 

(a)  Prk«  t>.  Emit,  PoUex.  <45 ;  EutmMi  «t.  Baker,  I  Tanat.  174.  And  in  HaU  e. 
Deerinf;,  I  Sid.  148,  tha  point  was  much  diicnMMl,  bat  no  opinion  wa«  giran  by  the 
Conn. 

(i)  a  BiDB.  15. 

(c)  1.  <.  n  id  a  oonliagencT  compounded  of  two  erenta,  ona  of  inch  aienta  being 
compriied  in  the  other,  and  iherefbre  snperflaoni. 

id)  Far  Sir  L.  Shadwell,  in  Orjnuhaw  v.  Fieknp,  9  Sim.  S96. 

I  Downing  r.  Wheirio,  IS  N.  Hamp.  9. 
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What  is  the  constsroction  of  the  words  where  the  dying 
without  issue  is  lestricted  to  some  definite  period  coUateral  to  the 
devisee,  (as  in  the  case  of  a  devise  to  A  and  his  heirs,  with  a 
devise  over  in  case  be  should  die  withoat  issue  tit  the  lifetime  of 
B,)  is  a-  point  which  is  involved  in  aacertainty.  Three  constmc- 
tioiis  present  themselves :  1st,  To  read  the  words  as  applying 
to  the  contingency  of  A  dying  in  the  lifetime  of  B  without  leav- 
ing issue  living  at  his  (A's)  death;  2dly,  To  consbne  them  as 
pointing  to  the  event  of  A  dying  in  the  lifetime  of  B,  and  of 
there  being  a  failure  of  issue  at  am/  time,  t.  e,  during  the  life  of 
B,  or  afterwards;  Sdly,  To  read  the  phrase  as  denoting  the 
event  of  A  dying,  and  of  there  being  an  extidSion  of  his  isaae 
(t.  €.  "both  events  happening)  in  the  lifetime  of  B.  The  second 
construction  would  seem  to  be  the  moat  consistent  veith  the 
general  mle,  which  reads  these  words  as  importing  a  ^neral 
failure  of  issue  where  the  context  does  not  demand  a  different 
constriiction  ;  for  the  fact,  that  the  words  are  associated  with  a 
collateral  event,  seems  not  to  afford  a  valid  ground  for  departing 
Smm  the  ordinary  constmctioa ;  and  if  so,  &e  devisee  would  be 
tenant  in  tail,  with  a  contingent  remainder  to  take  eSuct  in  tlie 
event  of  his  dying  in  the  lifetime  of  B.  In  the  well>known  case 
of  Fells  V.  Brown,  (a)  however,  the  Court  seemed  to 
[  431  )  incline  to  the  "first  construction ;  but  the  case  did  not 
raise  the  point  A  solitary  example  of  the  third  con- 
struction applied  to  a  beqnest  of  personalty,  occurs  in  the  case 
of  Crowder  v.  Stone,  (b)  where  a  testator  bequeathed  stock  to 
his  executors  in  tmst  for  A  for  life,  and  after  her  decease,  to  B 
for  life ;  and,  ^ter  the  docease  of  the  survivor,  the  stock  was  to 
be  sold,  and  the  produce  divided  between  the  testator's  nephew 
and  four  nieces^  and  in  case  of  the  decease  of  any  of  them 
icithout  lawful  issue  before  their  respective  shares  should  become 
due  and  payable,  then  the  part  or  share  of  him,  her,  or  them  so 
dying  without  issue  as  aforesaid,  to  go  to  the  survivor :  Ijord 
Lyndhurst  held,  that  the  share  of  a  niece,  who  died  before  the 
period  of  distribution,  leaving  a  son,  who  afterwards  also  died 
before  that  period,  passed  under  tlie  executory  gift  to  tiie  sur- 
vivor, 

The  reports  do  not  present  many  instances  of  devises  to  take 

{<i)  Cro.  Jac.  S90.  The  deviie  wu  to  the  Ce*tator'a  son  Thomu  and  hU  hein  for- 
OTflr,  and,  if  he  died  without  iuae  liring  William,  hi*  brother,  then  William  to  hare 
thoae  laads  to  tiitn  and  hit  heira  and  aaaignt  forever ;  Thomai  laffend  a  Mcawerj,i,nd: 
died  without  iasue  teaTing  WQIJam  ;  and  it  was  held,  that  thij  wai  not  an  estate  tail 
in  Thomw,  bat  an  ealate  [n  fee,  labjecl  to  an  execatorj  daviie  ;  for  it  irai  aaid,  tbe 
daan  tf  ht  had  diad  ailAoM  isiat,  wai  not  abaolnie  and  indeflnin,  wheaioeTSr  he  died 
without  iHoe,  bat  it  wai  with  a  contingencj,  if  he  died  withont  isine  Umitg  William, 
for  he  mightiturri**  WilUam,eritai>a  uRMoJiM  at  Ma  tim«o/JUfdaa(A,liTing  William, 
in  which  cue  William  ibonld  neT«r  baTB  it. 

As  Thomat  aMnit  not  to  have  left  iasDa  sarriTitie  him,  it  wu  not  neeeMMT  to  de- 
termine whether,  if  he  had  left  iMae,  and  locb  iraae  had  afterwards  died  in  thelifMiiae 
at  William,  the  ezccgtorj  d«T)s«  would  hare  taken  effect. 

[b]  SBusell,  aiT. 
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e6ect  on  the  death  of  a  preceding  devisee  withont  issue  within 
a  definite  period.  Among  the  few  cases  of  this  nature  is  Ben- 
nett V.  Ijowe,  (a)  where  the  devise  over  was  to  take  effect  on  the 
decease  and  feilure  of  iasae  of  the  prior  devlseee  be/ore  the  death 
of  the  aamuUants,  but  this  peculiarity  in  the  case  does  not  appear 
to  have  attracted  much  attention,  and  the  conatmction  adopted 
by  the  Coort  rendered  it  immaterial,  so  that  the  case 
r^ily  *  throws  very  little  light  on  the  point  tmder  con-  [  432  ] 
sideration. 

2d.  The  next  epedes  of  case  to  be  noticed  ie,  where  ezpres- 
sions  are  added  to  the  words  importing  a  failure  of  issne,  enow- 
ingtbat  the  testator  used  those  words  in  a  restricted  sense.' 

Where  the  testator  expressly  devises  over  the  estate  in  the 
event  of  the  preceding  devisee  dying  without  leaving  issue  living 
at  the  time  of  his  death,  the  language  of  the  will  seems  to  ex- 
clude all  controversy ;  and  yet  we  have  an  instance  of  an  adju- 
dication on  this  simple  point  in  the  case  of  Doe  d.  Bamfield  v. 
Wetton.  (6) 

The  restricted  construction,  however,  has  been  sometimes 
adopted,  where  the  intention  was  much  leas  unequivocally  ex- 
pressed. 

Thus,  in  the  case  of  Porter  v,  Bradley,  (e)  where  the  testator 
devised  certain  lands  to  his  son  P.,  his  heirs  and  assigns  forever ; 
bnt  his  will  waB,  that  in  case  he  (P.)  should  happen  to  die  leav- 
ing' no  issue  behind  hih,  then  that  his  (testator's)  wife  should 
take  the  rents,  and  have  his  in-door  goods,  as  long  as  she  should 
continue  his  widow,  and  no  longer;  and,  after  hei  decease  or 
marriage,  then  the  lands  so  devised  to  P.  as  aforesaid,  the  testa- 
tor gave,  for  teant  of  issue  by  him  as  aforesaid,  nnto  hia  son  J. 
and  his  heirs,  chargeable  with  JC50  a-piece  to  the  testator's 
daughters  and  their  issue  within  a  twelvemonth  after  he  (J.) 
should  enjoy  the  same ;  but  in  case  J.  should  die  before  P.,  and 
P.  should  not  leave  any  issue  of  his  body  begotten,  then  the  testa- 
tor directed  the  lands  to  be  sold,  and  tiie  money  paid  to  the 
daaght^s.  The  Court  of  King's  Bench  held,  upon  the  author- 
ity  of  Pells  v.  Brown,  that  the  words  imported  a  dying 
vrithont  *  issue  living  at  the  death,  considering  the  [  433  ] 
wnds  "leaving  no  issue  behind  him"  as  eqnivalent  in 
point  of  effect  to  the  words  "  living  William  "  in  that  case ;  and 

(a)  9  Hoots  &  Puj.  4SS,  ooto.     (ft)  1  Bo*.  &  Pall.  3S4.     (e)  3  I>iim,  &  E.  143. 


Jacob,  thoald  happeo  lo  — _j  —  —    _..... 

him  who  maj  flnt  itcaue,  ilull  ucrae  to  the  other  somTor  and  his  hein,"  proTide* 
for  ft  deSniw  failiire  of  iine,  Mid  each  sod  takes  an  esute  io  fae  simple  conditional, 
utdDOlanestate  tail^-theiliare  of  ooedTine  withont  iesoe  in  the  litettmeofthe  other, 
passee  to  the  latter  bj  way  of  execotory  dense.  Abbott  r.  Else  x  Company,  S  Canis, 
CTC.  136  ;  S.  C.  18  Howard,  (U.  S.)  202.  See  Smith's  Apped,  23  Penn.  State 
Bep.  9. 
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Ijord  KenyoD  considered  ihe  enbseqnent  parts  of  the  -vriXl  to 
convey  the  same  idea ;  for  the  devisor  had  mentioDed  {quart, 
treated?)  this  event  as  likely  to  ttappen  in  the  lifetime  of  hit 
widow,  or  of  hie  younger  bod  or  daughters. 

This  case  has  been  considered  as  staadiDg  apon  the  eSexA  of 
the  words  "  behind  Aim."  (a) 

3d.  Another  class  of  cases,  in  which  the  reshricted  oonslTiictira 
of  the  words  under  consideration  has  been  adopted,  consists  of 
those  in  which  the  argument8_for  that  construction  have  been 
derived  from  the  nature  of  the  Bab)ect-matter  and  tenna  of  the 
ulterior  devise. 

Thus,  in  Nichols  v.  H«oper,  {b)  which  seems  to  be  the  fint 
case  of  this  kind,  the  circumstance  of  the  lands  being  chargeable 
with  moneys  to  be  paid  within  a  definite  period  after  tiie  decease 
of  the  first  taJter,  was  held  to  cut  down  tne  words  in  qnestion  to 
a  dying  without  issue  tU  the  deaih.  The  devise  was  to  M.  fm 
life,  remainder  to  her  son  T.  aad  his  heirs,  provided  that  if  T. 
shoold  die  without  issue  of  his  body,  then  the  testator  gave  jEIOO 
a-piece  to  A  and  'S,to  be  paid  vithin  six  months  afier  the  de- 
cease  of  the  survivor  of  the  said  mother  and  ton,  by  the  penou 
who  should  inherit  the  premises ;  and,  in  default  of  payment,  the 
testator  gave  the  land  to  the  legatees  for  payment  It  was 
held,  that  the  words  here  referred  to  a  dying  witiioat 
[  434  ]  issue  at  *  the  death,  and  that  the  issue  having  snrvivttd 
the  son,  though  they  failed  within  the  six  montha,  ^e 
legacies  did  not  arise. 

The  Lord  Keeper  laid  much  stress  upon  the  circamstanoe  of 
the  subject  of  the  ulterior  gift  being  legacies,  which  shows  that 
he  regarded  it  as  a  bequest  of  personalty  \  but  the  case  dearly 
did  not  fall  within  the  principle  of  cases  of  this  descriptioD ;  tat 
even  if  the  words  had  been  held  to  import  a  general  failnie  tA 
issne,  inasmuch  as  T.  would  in  that  case  have  been  tenant  in 
tail,  the  legacies  payable  on  the  detenntnation  of  T.'s  estate 
(being  barrabie  by  a  recovery)  would  have  been  good,  (c)  The 
case,  therefore,  wanted  the  great  infinencing  motive  to  the  re* 
stricted  construction  in  reference  to  beqoests  of  personal  estate, 
namely,  that  the  contrary  interpretation  would  have  invalidated 
the  bequest  ov«. 

It  seems,  however,  to  have  been  regarded  in  the  profession  as 
a  case  of  this  nature ;  {d)  to  which  probably  may  be  ascribed  ttie 
&ct,  that,  for  nearly  a  century,  («)  no  other  instance  occurred  in 

(a)  Many  cum,  regarding  the  leitrictira  openuion  c^  partienlu-  expnarioBi,  will 
be  foand  ander  tlis  aecijon  applic^bla  (o  bequetu  of  perMnal  Minte*.  Aa  to  (he 
phmc  ON  (A<  dtaatt,  tn  reference  to  realtj,  leeDoe  d.  King  d.  Froet,  3  Bam.  ft  Aid. 
640,  pent,  43». 

Ib\  IF.  W.  198;  STem.  tOS;  1  Eq.  Ca.  Ab.  >03,  pi.  Si;  1  lb.  5fiS,  pi.  II,  8.  C. 
c)  GoodiD  D.  Clark,  1  LeT.  3S.     See  ante,  Tol.  I,  anu,  SS3. 
d)  S««  Mr.  Feacne'i  Treatiie,  471. 
e)  The  Dflxt  can  wa«  Porter  ir.  Bradley,  3  Dam.  &  B.  113. 
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wfiicb  the  restricted  constrtiction  waa  attempted  to  be  atipported, 
tn  regard  to  real  estate,  on  any  each  grounds ;  the  genera)  im- 
pression being,  it  should  seem,  tnat  the  words  in  qaestioa  applied 
to  realty,  were  not  snsceptible  of  restriction  from  circnmstances 
tK  expressions  affording  inference  merely. 

Another  groand  apon  which  the  restricted  ocmstmction  has 
been  adopted  is,  that  the  ulterior  devises  confer  estates  for  life 
only. 

Thas,  in  Boe  d.  Sheers  v.  Jeffery,  (a)  where  a  testator  de- 
-viaed  to  his  daughter  A  for  life,  and,  after  her  death, 
*  to  his  grandson  B  and  to  his  heirs  forever ;  bat  in  (  435  ] 
case  B  would  depart  this  life,  and  leave  no  issue,  then 
bis  will  was,  that  tiie  said  premises  should  be  and  return  mito 
£L,  M^  a»d  8.,  or  the  survivors  or  survivor  of  them,  equiUly  to 
he  divided  between  them;  Lord  Kenyon,  after  citing  Pells  v. 
Bi'owne  (b)  as  a  leading  authority,  said :  "  On  kwkiiig  through 
the  whole  of  this  will,  we  have  no  doubt  that  the  testator  meant 
that  the  dying  without  issue  was  confined  to  a  failure  of  issue  at 
the  death  of  tho  first  taker ;  for  the  persons  to  whom  it  is  given 
over  were  then  in  existence,  and  life  estates  are  onlj/  given  to 
them." 

Ijwd  Hardwicke,  in  TrafFord  v.  Boehra,  (c)  seems  also  to  have 
entertained  an  opinion  that  words  referring  to  a  dying  without 
iasvo,  followed  by  limitations  for  life,  were  **  confined  to  a  failure 
0^  isaue  daring  the  lives  in  being;"  but  the  case  befcn^  his 
Lmrdsbip  did  not  raise  the  question,  as  the  devise  (which  was 
(rf  monf^,  to  be  laid  oat  in  land)  operated  as  an  immediate  dis- 
positioB  of  the  reversion. 

That  the  mere  drcumstaDce  of  the  subsequent  estates  being 
ica  life  only,  should  be  made  a  ground  for  varying  the  construc- 
tion, is  extraordinary,  since  it  is  every  day's  practice  to  limit  an 
estate  for  life  in  remainder  after  an  estate  tail,  which  involves 
precisely  the  absurdity  wfaii^  is  here  supposed  to  flow  from  hold- 
ing the  words  to  import  an  indefinite  failure  i^  issue.  Indeed, 
this  view  of  tlie  case  appears  to  have  been  a  surprise  to  the 
parties ;  for  in  the  opindons  of  counsel  taken  on  behalf  of  the 
nltexior  devisee,  (with  a  perusal  of  which  tiie  writer  has  been 
favored,)  the  only  ground  upon  which  his  claim  was  considered 
to  be  tenable  (if  at  all)  was,  that  the  case  of  Porter  v. 
Biadley  (<Q  had  decided,  in  opposition  to  former  *  author-  [  436  ] 
Mw,  that  tte  wosds  letuiing  no  issue  per  se,  and  without 
my  aid  from  the  context,  were  to  be  construed  leovi?iff  no  issue 
Roiiiff  at  the  death.  As  this  hypotbeeis,  howevn,  is  dearly  over-' 
thrown  by  the  long  line  of  antiiorities  before  referred  to,  (e)  the 
cases  of  Porter  v.  Bradley  and  Roe  r.  Jefieiy  must  rest  on  their 
peculiar  drcumstances,  i.  e.  the  former  on  the  explanatory  force- 
rs) ADte,tao.  (e)  3  A*.  449. 
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of  the  Bnperadded  words  "  behind  him,"  and  the  latter  on  the 
circamstance  of  the  devises  over  being  exclnsively  for  life. 

At  all  events,  it  is  clear  that  the  doctrine  of  the  case  of  Roe  v. 
JefFery  applies  only  where  all  the  ulterior  estates  are  merely  for 
life ;  for  in  Barlow  v.  Salter,  (ft)  Sir  W.  Grant  refused  to  extend 
it,  even  to  a  bequest  of  personal  estate,  where  one  of  several  nlte- 
rioi  legatees  took  a  Ufe  interest,  and  the  others  absolutely.  "  It 
appears,  in  some  of  the  early  cases,  (said  his  Honor,)  that  the 
Judges  inclined  to  hold  these  w^ords  to  mean  without  isBue  at  the 
death  of  the  person  named ;  but  ever  since  the  case  of  Beancleib 
V.  Dormer,  (ft)  I  think  a  different  mle  has  prevailed ;  and  it  is 
now  settled,  that,  v/nlest  there  a/re  expressions  or  circvmstances 
from  which  U  can  be  collected  that  these  words  are  used  in  a  more 
confined  sense,  they  are  to  have  their  legal  signification,  viz :  death 
without  issue  generally.  The  Court  ought  not  certainly  to  pro- 
fess to  adopt  one  of  these  rnles,  and  yet  to  proceed  as  if  the  other 
was  the  right  one,  which,  however,  is  done  when  the  meaning  of 
the  words  is  held  to  be  narrowed  by  expressions  or  circumstances 
that  do  not  raise  any  fair  inference  of  a  restolcted  intention. 
The  single  circumstance  in  this  case  relied  upon  in  favor 
[  437  ]  of  the  restricted  *  construction  is,  that  one  of  the  four 
persons  to  whom  the  bequest  over  is  made  is  to  take 
only  a  life  interest  in  his  part,  which  is  to  be  divided  among  the 
survivors."  "  If  there  is  any  case  which  has  ascribed  to  the  cir- 
cumstance of  a  devise  over  for  life  the  effect  here  contended  for, 
I  beg  leave  to  doubt  the  soundness  of  the  decision.  IVte  case 
of  Roe  d.  Sheers  v.  JefTery  certainly  gives  no  coantenance  to  that 
doctrine,  as  the  devise  over  was  onlj/  of  life  estates,  and,  on  that 
ground.  Lord  Kenyon  compared  it  to  Pells  v.  Brown,  (c)  So, 
in  Trafford  v.  Boehm,  the  ground  was,  that  all  the  estates  were 
for  lives,  and  for  lives  only." 

In  two  more  modem  cases,  the  circumstance  of  the  property 
being  in  the  devise  over  charged  with  sums  of  money,  to  be  dis* 
posed  of  by  the  will  of  the  first  devisee,  (though  not  made  pay- 
able within  a  definite  period  after  his  death,  as  in  Nichols  v. 
Hooper,  (d)  seems  to  have  formed  the  principal  ground  for 
holding  ibe  words  under  consideration  to  import  a  dying  with- 
out issue  at  the  death. 

Thus,  in  Doe  d.  Smith  v.  Webber,  (e)  a  testator  devised  and 

bequeathed  real  and  personal  estate  to  his  niece  H.,  her  heirs, 

executors,  administrators,  and  assigns,  forever,  and  provided  that 

in  case  she  should  happen  to  die  and  leave  no  child  cht  children, 

.   then  he  devised  unto  bis  niece  B.  his  freehold  lands  called  W. 

(a)  17  Vet.  479.    8«e  alw)  Doe  d.  Jonea  b.  Owen,  1  Bun.  A  AdoL  318. 

(fit  S  Atk.  SOB. 

le)  Cro.  Jac.  990. 

id)  Ante,  433. 

(•)  1  Bara.  &  Aid.  713. 
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to  hei  and  faer  heirs  forever,  paying  ^£1000  wUo  Vie  executor  or 
executors  of  kit  said  niece  H.,  or  to  such  person  as  she  by  her 
last  will  and  testament  should  direct.  It  was  held,  that  H.  took 
an  estate  in  fee,  sabject  to  an  executory  deviee  oo  her  leaving  no 
iseae  tU  her  death.  Lord  Elleaboroogh  disclaimed  any 
stress  on  the  word  "  children  "  as  *  distinguished  from  [  438  ] 
issue,  as  where  the  intent  reqnired  it,  it  had  been  held 
to  inclnde  all  descendants,  mediate  and  immediate ;  (a)  and  the 
present  case,  be  observed,  called  for  sach  a  coastmctioD ;  other- 
wise, in  the  event  of  H.  dying  without  leaving  any  child  sur- 
viving her,  but  leaving  grandchildren,  B.,  the  devisee  over,  would 
take,  in  extrusion  of  each  grandchildren,  (b)  which  would  be 
coDtarary  to  the  manifest  intention  of  the  tesbatris.  But  the  cir> 
cometance  upon  which  his  Lordship  mainly  relied  was,  that  of 
the  dClOOO  being  payable  to  the  executors  or  nominee  of  H.  in 
the  event  of  her  leaving  no  issue,  which,  he  said,  was  equally 
strong  with  the  dicumstance  in  Roe  v.  Jeffery,  of  the  devises 
over  being  for  life  only,  it  being  a  personal  provieioD,  and  to  be 
made  to  a  person  or  persons  to  be  appointed  by  H-  in  lier  wilL 
The  event  contemplated  by  the  testalxix  seemed  to  have  been  a 
proximate,  and  not  a  remote  event,  namely,  a  failure  of  issue  at 
H.'8  death,  and  not  an  indefinite  failure  of  issue  which  might 
happen  at  any  remote  period.  Lord  EUenborongh  also  observed, 
that  aa  two  tenements  onlj/  were  given  over  on  that  event,  that 
was  an  additional  reason  to  show  that  the  devise  over  could  not 
be  considered  as  converting  the  prior  devise  into  an  estate  tail ; 
as  that  would  make  the  same  words  of  devise  operate  to  give 
two  different  estates,  an  estate  tail  in  part,  and  an  estate  in  fee 
in  the  reversion,  (c)  .  * 

*  So,  in  Doe  d.  King  v.  Frost,  (d)  where  a  testator  {  439  ] 
devised  to  his  son  W.  and  bis  heirs  certain  real  estate, 
and  after  giving  to  his  wife  an  annuity  thereout,  to  be  paid  by 
W.,  provided  that  if  W.  should  have  no  children,  child,  or  issue, 
the  estate  was,  on  the  decease  of  W.,  to  become  the  property  of 
the  heir  at  law,  subject  to  such  legacies  as  he  { W.)  might  leave 
by  vfiU  to  any  of  the  younger  branches  of  the  family ;  it  was  held, 
that  W.  took  an  estate  in  fee,  with  an  executory  deviee  over,  in 
the  event  of  his  dying  leaving  no  issue  at  his  death,  to  such  per- 

(u)  SMMUsa. 

\b)  Am  "giaiidcbildreii"  thejtook  nothing.  Bia  Lordship  maat  bere  be  under 
slood  u  refming  to  ths  poesibte  benefit  tbc;  might  take  by  g^ft  or  descent  from  [heir 
■nceatOT,  «ed  which  is  coneideitd  to  bo  in  the  teBtnlor'B  coatemplatioa  in  making  the 
da^iiee't  estate  indafetiAible  on  his  leaiing  each  objects. 

{c)  An  obBerratioii  M[□e^That  simiiu-  was  made  in  Goodright  v.  Danham,  Dong. 
2bl ;  hnt  the  obTioua  answer  to  inch  reasoning  is,  that  the  construction  tamed,  not  on 
Ibe  first  ir(H^  limiting  the  propertj  to  the  devisee  and  his  heirs  (which  were  com- 
mon to  both  devises,)  oat  on  the  sabaequent  qoalifying  words,  which  applied  to  the 
two  lenements  exdutivdv.  This  rentark  (it  will  be  perceived)  does  not  afiect  the 
eenemi  ^xinndi  of  the  deciiioo. 

id)  3  Bam.  &  Aid.  M6. 
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son  aa  shonld  be  then  ttnd  in  that  event  beir  at  law ;  Lord  C.  J. 
Abbott  obaerving,  that  it  was  the  plain  intention  of  the  testator 
that,  at  the  penod  of  the  decease  of  hie  son  W.,  it  should  be 
ascertained  whether  the  estates  devised  to  him  by  the  will  ehoold 
then  vest  in  him  in  fee  absolntely,  or  pass  over  to  acme  other 
person,  subject  to  any  snch  legacies  as  the  son  might  by  his  will 
devise  to  any  of  the  yonnger  branches  of  the  family. 

In  this  case,  Mr.  J.  Holroyd  adverted  to  the  words  "  on  the 
decease  of  the  said  W, ; "  but  which  wonld  seem  to  be  nnim- 
portant  according  to  the  eariier  case  of  Walter  v.  Drew,  (a) 
where  a  testator  du^cted,  that  if  W.  (bis  eldest  son]  should  hap- 
pen to  die,  and  leave  no  issne  of  his  body  lawfully  begotten,  that 
then  in  that  case,  and  not  otherwise,  after  the  death  (b)  of  W., 
he  gave  and  bequeathed  all  hia  lands  of  inheritance  to  R.  in  fee ; 

Comyti,  C.  B.,  held  it  to  be  an  estate  tail  in  W.  (c) 
[  440  ]         "  Jjid,  in  Doe  d.  Cook  v.  Cooper,  (rf)  no  notice  was 
taken  of  a  similar  expression,  notwithetanding  the  stresB 
laid  on  the  winds  introducing  the  devise  over  a«  conferring  an 
estate  tftlL 

It  will  be  observed,  that,  in  all  the  preceding  cases,  the  prior 
limitation  on  which  the  words  under  conaideration  were  engrafted 
would,  standing  alone,  have  given  the  fee  to  the  devisee.  It  is 
proper  to  notice  this  ikct,  as  between  such  cases  and  those  in 
which  the  preceding  devise  would  confer  a  life  estate  only,  some 
■  distinction,  it  is  conceived,  will  be  found  to  exist  Undoubtedly, 
the  two  cases  tM  parallel  in  regard  to  the  effect  of  words  import* 
ing  an  inde&nite  failure  of  issue  of  the  first  taker,  which,  in  both 
instances,  create  in  him  an  eatate  tail ;  yet  it  is  by  no  means 
clear  ttiat  they  concur  as  to  the  force  of  expressions  or  circum- 
stances reqaisite  to  confine  those  words  to  a  dyine  without  issue 
at  the  death ;  since  Hiat  construction  is  attended  with  very  dif- 
ferent  degrees  of  convenience  in  the  respective  cases.  Where 
the  preceding  devisee  would  take  the  fee,  the  convenienoe  is  all 
on  the  side  of  the  restricted  constmction,  which  renders  auch  fee 
defeasible  on  bis  not  leaving  issne  at  bis  death,  and  places  the 
estate  out  of  the  power  of  the  first  taker,  who  might,  if  he  were 
tenant  in  tail,  (as  be  would  be  if  the  words  were  construed  to 
mean  an  indefinite  failure  of  issue,)  defeat  the  ulterior  estate  by 
means  of  on  enrolled  conveyance,  now  substituted  for  a  com- 
mon recovery.  To  prevent  this  consequence,  the  Courte  have 
generally,  in    such    cases,  lent  a  willing  ear  to    the    e^n- 

Com.  S73. 

See  ihu  exprcMton  in  regard  to  peraonalty,  Pinbarj  v.  Elkia,  I  P.  W.  5SS,  pou, 
ind  other  cuei. 


443,  and  other 

le)  Aa  to  estates  tail  by  implication,  see  ante,  vol.  1,  p.  487,  loL.  S, 
((/)  1  East,  22S,  ant«,  344.  Where,  ai  in  thii  ease,  the  prior  de 
tale  tail,  it  coald  hardly  be  contended,  that  laeh  words  mndered  the 
ntingent  on  his  learing  no  issna  at  bis  death ;  as  (o  which,  see  son 


K,  ana  ouier  esses. 

le)  Aa  to  estates  tail  bj  implication,  see  ante,  vol.  1,  p.  487,  vol.  S,  p.  414. 

{a)  1  East,  StSS,  ant«,  344.      Where,  as  in  this  ease,  the  prior  devise  cotiftn  a_ 
.. —  ^;i  ;.  ...ij  i.„ji_  L .._j.j   .1...  ...I.  — J J — J  .V-  remainder  over 
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ments  in  favbi  of  the  r^tricted  *  {and  which  we  have     [  441  ] 
Been  to  be  the  popular)  interpretation  of  tbeae  words. 

On  the  other  hand,  where  the  first  devise  wonld  confer  an 
estate  for  life  only,  the  restricted  constmction  impntes  a  very 
improbable  intention  to  the  testator ;  for,  as  it  raises  no  estate 
tail  in  the  fint  devisee,  nor  (it  should  seem)  an  Implied  estate  by 
purchase  in  the  issae,  the  land  goes  absolutely  &om  the  devisee 
at  his  death,  whether  he  leave  jssue  or  not ;  and  that  event  is 
material  only  as  bearing  on  the  right  of  the  ulterior  devisee ;  for, 
althoogh  the  property  ceases  to  belong  to  the  prior  devisee, 
whether  he  leave  issue  surviving  him  or  not,  yet  it  is  to  pass 
over  to  the  remainder*man  only  in  case  the  prior  devisee  do 
not  leave  issue,  which  it  is  hard  to  suppose  could  have  been 
really  meant.  And,  if  the  distiDction  suggested  by  these  obs^- 
vations  has  not  been  a  recognized  principle  of  constructioQ  in 
any  of  the  cases,  yrt  its  innuence  may  be  traced  in  some  of 
them. 

Thus,  in  Wyld  «.  Lewis,  (a)  where  a  testator  devised  to  hia 
wife  E.  without  any  words  of  limitation,  and  then  proceeded  to 
declare,  that  "  if  it  shall  happen  that  my  said  wife  E.  shall  have 
no  son  or  doMghter  (b)  by  me  begotten  on  the  body  of  the  said 
E.,  and  for  want  of  such  issue,  then  the  said  premises  to  return 
to  my  brother  J.,  if  be  shall  be  then  living,  and  hia  heirs  forever, 
only  paying  to  his  two  brothers  (A  ana  B)  the  sum  of  X150 
within  one  year  after  the  decease  of  the  said  E. ; "  Lord  Hard- 
wicke  held,  that  E.  took  an  estate  tail ;  observing  that  the  objec- 
tion, that  by  the  opposite  constraction  the  grandchildren  wonld 
be  excluded,  was  a  strong  argoment  for  this. 

But  his  Lordship  might  have  included  in  this  obser- 
vation *  the  children  of  E.  none  of  whom  could  have     (  443  ] 
taken  nnless  she  had  an  esta,te  taiL 

This  case  had  two  circumstances,  either  of  which,  according 
to  the  doctrine  of  the  preceding  cases,  would  have  restrained 
the  words  to  issue  living  at  the  death :  Ist,  That  of  the  ulterior 
devisee  being  to  take  only  if  he  should  be  then  living,  which 
would  seem  to  bring  it  within  the  principle  of  Roe  v.  Jeffery,  ^c) 
(assuming  that  case  to  be  rightly  decided,)  to  say  nothing  of  the 
a^ument  which  might  be  founded  on  the  reasoning  of  the  Conrt 
in  Pells  V.  Brown ;  {d)  3dly,  The  charge  imposed  on  the  devisee 
over,  which,  it  will  be  remembered,  was  the  ground  of  the, re- 
stricted constraction  in  Nichols  tf.  Hooper,  (e)  Doe  v.  Webber,  (/) 
and  Doe  ti.  Frost ;  {g)  and  has  greater  force  in  Wyld  v.  Lewis 
than  in  the  two  latter  cases,  on  account  of  the  direction  to  pay 

{a)  1  Atk.  433. 

[b)  "B«n"  and  "dmaghEer"  leam  to  luxe  been  oMdhere  u  words  of  limitation,  ai 
to  whioti,  lea  ants,  3SG. 
'  I  Ante,  434.  ^ 


[e]  Ante,  433. 
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within  a  definite  period  after  the  death.  Lord  H&rdwidce,  in- 
deed, admitted  that  in  general  this  was  a  very  proper  drcnin- 
stance  to  induce  that  constractioti. 

It  ie  evident,  therefore,  that  the  case  of  Wyld  v.  Lewis  can 
only  be  reconciled  with  tjie  line  of  decisions  jost  referred  to  on 
the  hypothesis  before  suggested;  and  hence  we  are  conducted 
to  the  conclusion,  that  the  cases  in  which  a  limitation  OTer  in 
default  of  issue,  succeeding  a  ffit  to  a  person  and  his  heirs,  has 
been  confined  to  a  failure  of  issue  at  the  death,  do  not  neees- 
aarily  apply  to  cases  in  which  they  are  [weceded  by  a  ^ft 
expressly  or  coostnictiTely  for  life  only. 

IIL  Out  next  inquiry  is,  what  exiwessionB  or  drcnm- 
[  443  ]  stances  *in  the  context  will  cat  down  the  words  under 
consideration  to  issue  living  at  the  death,  in  regard  to 
personal  estate.  * 

Ist.  As  to  the  ea^essions  which  have  been  held  to  have  this 
effect. 

In  Finbury  v.  Elkin,  (a)  a  testator  having  made  his  wife  ex- 
ecutrix, and  given  her  all  his  goods  and  chattels,  provided  tiiat 
if  she  should  die  without  issue  by  him,  (b)  then,  i^ter  her  de- 
cease, (c)  £80  should  remain  to  his  brother  J.  Lord  Parker,  C, 
held,  that  the  words  imported  a  dying  without  issue  at  the 
deatii,  for  that  a  contrary  constractioD  would  be  repugnant  to 
the  words  "  aftw  (L  e.  immediate^  after)  her  decease,"  which 
would  be  carrying  the  payment  beyond  the  day,  and  wtnild,  hie 
Lordship  said,  be  as  absxml  as  to  appoint  the  day  of  payment 
to  be  to-morrow,  if  it  shall  rain  this  day  twelvemonth. 

Sit  W.  Qrant  has  (d)  intimated  a  doubt  whether  the  word 
"after"  was  properly  construed  immediaUly  after  in  the  last 
case.  But,  of  course,  there  can  be  no  difficulty  (as  this  dietnm 
impliedly  admits)  where  such  is  the  ejjrreiiion. 

Accordingly,  in  Stratton  v.  Payne,  (e)  it  was  held  that  in  tlie 
case  oi  a  bequest  to  A  and  ibe  heirs  of  her  body,  and  for  want 
of  such  isaoe  to  the  children  of  B,  immediately  afier  ike  decease 
of  A,  the  latter  gift  was  good  by  reason  of  these  words. 

The  case  of  Pinbury  v.  Elkin  seems  to  have  been  f<dlowed  in 

several  subsequent  instances.     Thus,  in  WiUdnson  v. 

(444]      Booth, (/)  'where  a  term  of  years  was  bequeathed  to 

A,  and  to  the  heirs  of  his  body,  and  to  their  heirs  and 

assigns  forever,  {g)  and,  in  de&nlt  of  audi  issue,  then  afier  hit 

[a)  t  p.  W.  S63  ;  S  Vwn.  T&B,  Tftl ;  Pre.  Ch.  483  ;  1  Bq.  C*.  Ab.  344,  pi.  S,  S.  C 
\b\  See  ante,  295. 

(cj  Am  to  tbii  expre«Bion  applied  to  demttt,  lee  &Bte,  439. 
\d)  Sae  Donn  v.  iimny,  19  Vm.  948. 

(a)  3B.  P.  C,  (TomLttd.)  99;  B.  C.  dt.  in  B«ad  n.  Snell,  S  A^  MT. 
(/)  7  Dnm.  &E.  S53.  . 

[g)  The  eircnniiUDce  of  the  tiuiiation  being  in  tbew  iPecial  tenni  ii  not  matBriaL 
Thej  Bmonut  simpl;  to  an  abaolate  gift ;  Me  post. 
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decease  to  B  and  his  heira ;  tbie  was  held  to  be  an  executory 
bequest  to  B,  in  case  of  A  dying  without  having  issne  at  hit  • 
death. 

So,  in  Trotter  v,  Oswald,  (a)  where  a  testator  gave  the  residue 
of  his  real  and  peraonal  property  to  the  use  of  B  during  his  life, 
and  to  the  lawful  heirs  of  his  body  after  bis  demise ;  but  in  caae 
of  hie  dying  withont  issue  of  his  body,  afier  Ati  decease  he  gave 
all  such  residue  to  O. ;  the  question  was,  whether  the  bequest 
over  of  the  personalty  was  good.  Sir  Lloyd  Kenyon,  M.  B., 
said,  that,  if  the  will  had  stopped  at  the  bequest  to  B  and  the 
lawful  heirs  of  his  body,  it  would  clearly  have  given  him  the 
absolute  property  [in  the  personal  estate],  and  so  if  it  had  rested 
at  the  words  "  if  he  die  witiiout  issue ; "  but  the  important  words 
follow,  "  after  his  decease  I  give,"  Sec  These,  he  said,  made  it 
a  contingency  with  a  double  aspect ;  if  be  had  had  a  child  at  his 
death,  then  the  limitatiou  over  would  have  been  at  an  end ;  but, 
if  not,  it  was  within  legal  limits. 

So,  in  the  case  of  Rackstrawv.  Vile,  {b)  where  a  testator  hav- 
ing by  his  will  given  his  son  one  fourth  share  in  his  personal 
.  estate,  by  a  codicil  declared  that  his  son's  share  should  be  only 
for  the  natural  life  of  faimself  and  his  wife,  provided  they  had  no 
isstie,  and  at  their  death  should  beoome  a  part  of  the  residue ; 
Sir  J.  Leach,  V.  C,  held,  that  the  failure  of  issue  was 
plainly  confined  to  the  death  "of  the  survivor,  by  the  [445  ] 
direction  that  the  share  was  to  become  part  of  the 
residue  at  their  death. 

Bat,  in  the  case  of  Doim  v.  Penny,  (c)  the  words  "  after  him  " 
were  held  not  to  vary  the  constniction.  The  devise  was  in  the 
following  words :  "  I  give  my  dearly  beloved  wife  all  the  real 
and  personal  estates  for  her  life,  and,  after  her,  I  give  the  same 
to  my  cousin  B.,  all  my  real  and  personal  estates  to  him  and 
his  male  issue ;  for  want  of  issue  male  after  him,  I  give  the 
same  to  W.  and  his  male  issue ;  far  want  of  issue  male,  I  give 
the  same  to  W.  and  S.,  taking  the  name  of  D.,  and  their  male 
issue,"  B.  having  died  withont  leaving  issue,  the  personal 
estate  was  claimed  by  W.,  the  next  legatee ;  and  it  was  con- 
tended for  him,  that  the  words  "  after  her,"  following  the  gift  to 
the  widow,  meant  immediately  after  her  decease,  and  that  the 
words  "  after  him,"  in  the  gift  in  question,  might  receive  the 
same  constroctaoD.  But  Sir  W.  Grant  held,  that  the  expression 
was  too  ambiguous  to  divert  the  words  of  the  devise  from  their 
legal  construction.  He  considered  the  testator  could  not  have 
bad  a  di&rent  intention  with  respect  to  this  legatee,  and  the 
several  legatees  whose  bequeste  were  in  the  same  words,  with- 

<a)  1  Cox,  317. 
,     JA)  1  Sim.  ft  StD.  604.    Sm  ilM  Dm  d.  Klag  v.  Froat,  a  B.  ft  AM.  541,  Matad 
■iite,439. 

(c>  19  Vei.  MS ;  S.  C.  1  Her.  20,  with  which  compftro  Porter  c.  BndUr,  3  Dnni. 
ft  E.  I«3,  ante,  133. 
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ont  this  expreBBioD,  and  who  ware  postponed  to  him ;  and  his 
Honor,  as  already  noticed,  qnestiooed  the  soandoess  of  Pinbmy 
w.  Elkin.{fl), 

The  observations  just  quoted,  and  those  which  occor  in  Bar- 
low V.  Saher,  (b)  evince  liie  extreme  reluctance  of  this  distin- 
r'ehed  Judge  to  permit  words  importing  a  failnie  of  issue  to 
cut  down  by  an  equivocal  context.  That  no  Judge  of  later 
times  would  have  departed  from  the  legal  sense  of  the 
[  446  ]  words  upon  such  an  expression  as  that  '  in  Pinbuzy  v. 
Elkin,  admits  of  little  doubt ;  but  with  great  deference 
it  is  submitted,  that,  followed  ae  that  case  has  since  been,  and 
particularly  in  Trotter  v.  Oswald,  and  Willdnson  v.  South, 
(neither  of  which  was  cited  in  Donn  v.  Penny,)  it  is  too  late  to 
question  its  authority.  We  are  taught,  however,  by  Sir  W, 
Ghrant's  decision  in  Donn  v.  Penny,  that  the  doctrine  of  the  case 
of  Pinbnry  v,  Elkin  will  not  be  applied  to  any  case  in  which  the 
vaiiatioa  of  phrase  is  such  as  fairly  to  take  it  out  of  the  reach 
of  its  aathonty.  Where  the  words  are  "  immediate^  after,"  or, 
"  at  the  decease  "  of  the  first  taker,  as  in  Stratton  v.  Payne,  and 
Backstraw  v.  Vile,  the  applicability  of  the  doctrine  of  Pinbiuy 
V.  Elkin  seems  to  be  still  more  conclusive,  on  account  of  tiw 
greater  definiteness  of  the  expression. 

Of  conrse  the  word  "  then,  as  commonly  interposed  between 
two  limitations,  has  no  effect  in  restricting  words  importing  a 
failaie  of  issue  to  issue  living  at  the  death.  Used  in  this  way, 
"  then  "  is  a  particle  of  inference,  connecting  the  consequence 
with  the  premises,  and  meaning  "  in  that  event,"  or  "  if  that 
happens."  It  is,  therefore,  a  word  of  reasoning  rather  than 
of  time.  Ic) 

Sdly.  Another  ground  upon  which  the  words  in  question  have 
received  a  restricted  construction  is,  that  the  bequest  over  in- 
volves a  personal  trust  and  confidence,  To  this  principle  Air. 
Fearne  (d)  refers  the  case  of  Keily  v.  Fowler,  («)  where  a  testa- 
tor bequeathed  Ms  worldly  substance  unto>  his  daugh- 
[  447  ]  ter,  in  case  she  married  with  *  consent ;  in  case  she 
■  married  without  consent,  she  was  to  have  only  twenty 
cows  and  a  horse ;  and,  after  appointing  executors,  he  provided, 
that  in  case  his  daughter  should  die  without  issue,  his  substance 
should  return  back  to  his  executor,  to  be  distributed  ae  he  should 
thereafter  direct;  and,  lastiy,  in  cate  his  said  daughter  should 

(a)  Ante,  443. 

lb)  Ants,  Tol.  l,p.  2BS. 

(c)  Per  Lord  Broagbam,  in  Ciody  e.  CamplMll,  B  Blisb,  M.  8. 4G9.  See  tiao  Stan- 
lej  e.  Lennard,  1  Ed.  BT,  ante ;  BeanclGik  n.  Dormer,  3  Aik.  308.  The  above-qnoted 
rasaage  in  Loid  BrDOghaiii'*  indgment  waa  cited  widi  commsodation  bj  Sir  Knisbt 
Brace  in  the  case  of  Pje  v.  LiDWOod,  6  Joriit,  619,  where  an  attempt  wa<  a^n  mue, 
and  with  no  better  *acceu,  to  foond  an  argument  for  the  ratbictiTS  ooiutraction  oa  , 
the  word  "  then." 

(d)  Fea.  481. 

(«)  9  B.  F.  C.  (Toml.  ed.)  399. 
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many  without  ooiiBent  or  die  without  issue,  his  substance  should 
return  back  to  his  executors,  to  be  by  them  distributed  in  manner 
foUowing,  viz :  to  J.  D.  XlOO  and  several  other  pecuniary  lega- 
cies, and  to  his  danghter  twenty  cows  and  a  borae.  It  was  h^d, 
that  the  beqnest  over  was  to  take  efiect  on  the  death  of  the 
daughter  withont  issue  iiving  at  the  death. 

This  case,  and  the  ground  for  it  above  rnggested,  were  disap- 
proved of  by  Lord  TBorlow  in  Biggs  w.  Beasley,  (a)  who  ob- 
served "  that  it  wonld  be  better  to  say  that  in  Keily  v.  Fowlei^ 
there  was  no  mle  of  constrnction  tiian  Mr.  Feame's."  The  fact 
probably  was,  that  tJiie  very  learned  writer,  finding  the  case  so 
decided,  pnt  it  npon  the  best  gronnd  he  could  cuacover.  The 
gronod,  however,  to  which  he  has  referred  it,  does  not  exist;  for 
tiie  tmst  was  not  necessarily  personal  to  the  execntors  named, 
bnt  might  have  been  executed  by  the  representatives  of  the  sur- 
vivor; and  as  it  is  cJear  that  a  transmiBsible  tr^^st  raises  no 
stronger  argument  against  the  ordinary  construction  than  a 
transmissible  interest;  e  consequentia,  a  personal  trust  (t.  e. 
exclusively  personal)  cEosf  raise  as  strong  an  argument  as  a  per- 
sonal interest,  {b)  The  argument  founded  on  the  nature  of  the 
property  given  over  to  the  daughter,  namely,  cows  and  horses, 
to  which  Mr.  Fearne  also  alludes,  appears  to  be  not  more  con- 
ciuaive. 

It  was  formeriy  thought  that  a  limitation  to  the  sur- 
vivor *of  eeveral  persons  in  default  of  iasoe  of  either,  [448] 
formed  another  exception  to  the  role  which  oonsimed 
these  words  to  import  an  indefinite  fiiilure  of  issue,' — a  distinc* 
tioD  which,  however  questionable  in  princnple,  seemed  to  be 
authorized  by  the  case  of  Nichols  v.  Skinfler ;  (c)  but  that  de- 
cision has  been  found  not  only  not  to  support  such  a  distinction, 
but  to  be  an  authority  against  it ;  (d)  Uie  effect  of  the  decree 
being  to  establish  the  title  of  one  of  the  children,  whose  ehaies 
were  so  limited,  notwithstanding  the  beqnest  over.^ 

But  Sir  W.  Grant,  who  made  this  discovery,  seemed  to  think 
that  if  the  gift  to  the  survivor  was  so  framed  as  to  be  personal  to 
him,  and  not  transmissible  to  his  representative,  in  case  of  his 
death  before  the  happening  of  the  contingency,  the  effect  might 
be  different  And  with  this  agrees  the  recent  case  of  S.anelagh 
V.  Ranelagh,  (e)  where  one  of  eeveral  grounds,  upon  which  words 
referring  to  a  failure  of  the  issue  of  certain  pecuniary  legatees 

(o)  1  B.  C.  C.  1ST. 

(6)  Aa  10  which.  Me  wM,  43S. 

(c)  Pre.  Ch.  528.    See  also  Hughes  o.  Sajer,  1  P.  W.  534, 

id)  See  aasijy.  Ead»a,  3  Mer.  13S. 

(e)  3Mj1.  &KMI1.441. 

1  See  Cntter  v.  Doaghty,  >9  Wendell,  G18 ;  Hamilton  e>.  Bodies,  I  Brevard,  414 ; 
Zolliinffier  k.  ZoUicoffer,  4  Dev.  &  Ban.  43S. 
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-  were  held  not  to  import  an  indefinite  failure  of  iesne,  (so  bb  to 
torn  express  life  interesta  previouBly  given  to  the  legatees  into 
absolute  interests,)  was,  that  the  ulterior  gift,  which  the  winds  in 
question  served  to  introduce,  was  in  £ivor  of  the  "  survivors  "  of 
tiie  legatees ;  which  term,  it  was  considered,  meant,  according 
to  its  more  obvious  sense,  persons  living,  and  was  not  used 
synonymously  with  others,  so  as  to  confer  interest  transmissible 
to  the  representatives  of  pre-deceased  legatees. 
,  So,  if  the  ulterior  bequest,  which  is  to  take  effect  on  the  failure 
of  issue,  be  to  persons  who  shall  be  living  at  the  time,  the  same 

reasoning  seems  to  apply ;  but,  in  order  to  let  in  the 
[  449  ]      force  of  this  argument,  the  ulterior  bequest  *must  be 

so  &amed  as  to  be  confined  to  persons  living  at  the  , 
death  of  the  testator,  and  must  not  embrace  an  indefinite  range 
of  nnboin  persons,  (a)  And,  of  course,  if  the  event,  which  is 
made  the  condition  precedent  of  the  ulterior  gift,  is  not  the  fact 
of  the  legatee  snrviving  the  extinction  of  issue,  but  merely  that 
of  his  surviving  tiie  person  whose  failure  of  issue  is  refnred  to, 
no  ground  is  thereby  laid  for  the  restricted  construction,  aa  the 
ulterior  gift  might  be  intended  to  confer  a  vested  iiaerest  on  the 
death  of  such  person,  to  take  effect  in  possession  in  favor  of  the 
repre^ntatives  of  the  legatee  on  the  failure  of  issue  at  any  re- 
mote period. 

Thus,  in  the  case  of  Garratt  v.  Cockerell,  (b)  where  a  testator, 
after  bequeathing  his  personal  estate  to  his  children,  added, 
"  should  all  my  children  die  without  heirs,  my  property  in  that 
case  to  be  divided  equally  between  the  children  of  my  brothers 
and  sbters  aiive  at  the  death  of  my  last  child,"  The  questiiHi 
was,  whether  the  ^ord  "  heirs "  (which,  it  was  admitted,  was 
synonymous  with  issue)  imported  an  indefinite  failure  of  issue, 
in  which  case  the  gift  over  was  void  for  remoteness.  Lord 
Langdale,  M.  B.,  ana  Sir  Knight  Bruce,  Y.  C,  successively  de- 
cided in  tjhe  affinnative,  being  of  opinion,  IJiat  the  terms  of  the 
gift  over  did  not  (as  contendJsd)  restrict  the  contingency  to  the 
failure  of  issue  at  the  decease  of  the  last  child.  "  Can  the 
words  'at  the  death  of  my  last  child'  (said  his  Honor)  be  ap- 
plicable to  the  actual  division  of  the  property  as  well  as  to 
the  period  at  which  the  collateral  relatives  intended  to  be 
benefited  were  to  be  ascertained  ?  Are  they  sufficient,  in  a  case 
of  this  kind,  to  show,  that  he  meant  the  selected  collateral 

relatives  to  become  entitled  in  possession  '  at  the  death 
( 450  j      of  *  his  last  child,'  if  at  all  ?    Do  they,  in  short,  famish 

grounds  solid  enough  to  support  the  restrictive  con- 
fltrnction  of  the  phrase  '  die  without  hejrs  ? '  Here,  as  it  seems 
to  me,  lies  the  difficulty  of  the  case.  It  is  bne,  as  Sir  W.  Grant 


Digitized  bvGoO^^IC 


TBKTHBB  INBBVIHITH   OB  BESTHIOTED.  328 

said,  JD  Maese^  v.  Hudson,  (a)  '  a  beqaest  to  A  after  the  death 
of  B  does  not  import  that  A.  must  himself  live  to  receive  the 
legacy.  The  interest  vests  at  the  death  of  the  testator,  and  is 
transmissible  to  representatives,  who  will  take  whenever  the 
event  of  B's  death  may  happen.  80,  if  the  bequest  be  to  A  in 
case  B  shall  die  witbont  issue.  If  that  were  eJlowed  to  be  a 
good  bequest,  A'a  representatiTes  would  be  entitled  to  take  at 
whatever  time  the  issue  might  fail.  It  is  few  that  reason,  that 
it  is  held  too  remote.' " 

3dly.  Another  class  of  cases  remaining  to  be  noticed  is,  where 
the  words  importing  a  &ilure  of  issue  are  preceded  by  a  power 
implying,  in  default  of  appointment,  a  gift  to  the  issue  of  tha. 
,  donee  living  at  his  decease.  In  this  situation,  the  words  in 
question  are  evidently  referential,  and,  as  such,  may  seem  to 
belong  to  the  preceding  chapter,  where,  indeed,  the  cases  have 
been  briefly  noticed ;  but  they  suggest  a  few  observations  which 
will  more  properly  find  a  place  here. 

The  aatborities  for  this  exception  to  the  indefinite  constmction 
are  Target  v.  Gaunt,  (b)  and  Hockley  v.  Mawbey.  (c)  In  Target 
V.  Gaunt,  a  term  of  years  was  bequeathed  to  H.  for  life,  and  no 
longer ;  and,  aiter  his  decease,  to  tuck  of  the  issue  of  H.  as  ke 
thouid  by  will  appoint,  and,  in  case  H.  should  die  witk- 
ottt  issue,  then  over.  The  *  question  was,  whether  the  [  451  ] 
bequest  over  was  good ;  and  Parker,  L.  C.,  decided  in 
the  affirmative,  observing  that  it  must  be  intended  such  issue  as 
H.  should,  or  at  least  might,  appoint  the  term  to,  which  must  be 
intended  issue  then  living;  add  that  this  constractioa  should  be 
the  more  fovored,  in  regard  it  supported  the  will,  whereas  the 
other  (i.  e.)  that  the  testator  meant  whenever  there  was  a  failure 
of  issue)  diestroyed  it 

In  Hockley  v.  Mawbw,  %  testator  devised  freehold  and  lease- 
liold  estates  to  A.  for  life,  and,  after  her  decease,  to  his  son  R. 
and  his  issue  lawfuUy  begotten  or  to  be  begotten,  to  be  divided 
among  them  at  he  {JR.)  should  think  fit,  and  in  case  he  should 
die  without  issue,  over.  One  question  was,  whetlier  R.  took  an 
estate  tail  in  the  realty,  and  an  absolute  interest  in  the  person- 
alty, or  a  life  interest  only  in  both.  Lord  Thurlow  was  of 
(pinion,  that  he  had  only  an  estate  for  life.  It  was  evident,  he 
aaid,  that  the  testator  did  not  intend  the  property  to  go  to  the 
iaene  as  heirs  in  taiJ ;  for  he  meant  that  they  should  take  di^ 
tiibntively,  id)  and  according  to  the  proportions  to  be  fixed  by 
the  son,  and  that  it  had  often  been  decided,  that  where  the  gift 

;  10  Hod.  40S  i  ffilb.  Eq.  Co.  149, 


U,  pMt ;  I 
(d)  A»  to  tlua,  ue  anie,  343. 
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was  in  that  way,  the  parties  most  take  he  prtrchasna.  After 
some  further  remaikB,  his  Lordahip  iatimated  an  opinioD  that 
the  childien  took  an  interest  independently  of  the  power,  which 
only  authorized  the  son  to  fix  the  proportionB,  and  not  to 
choose  whether  they  were  to  take  at  alt ;  and  that  the  objects, 
whoaoever  they  were,  mast  be  in  existence  during  the  life  of 
the  son. 

It  will  be  ohseired,  that,  in  the  preceding  cases,  there  was  no 
express  gift  to  the  issue,  except  as  objects  of  the  power.  It  is 
now  clear,  however,  (though  doubted  in  Target  v. 
[  452  ]  Qannt,)  that  an  impliea  gift  would  be  raised  in  them  *  in 
default  of  the  exercise  of  the  power ;  (a)  and  if  the 
power  extended  only  to  issue  living  at  the  death,  the  trust  was  . 
ukewise  so  confined,  as  were,  pari  ratione,  the  words  referring  to 
the  failure  of  issne. 

But  the  case  of  Hockley  v.  Mawbey  has  sometimes  been 
cited  {b)  as  if  the  power  had  embraced  issue  generally,  subject 
only  to  the  restriction  on  its  exercise,  impcwed  bv  the  role 
against  perpetuities ;  but  this  supposition  not  only  unpntes  to 
liotd  Tburlow  an  inaccuracy  of  stetement  in  regard  to  the  limits 
of  the  rule,  (which  allows  a  tarn  of  twenty-one  yeare,  in  addi- 
tion to  a  life,)  (c)  but  is  entirely  inconsistent  with  nis  L<Mrdship'8 
restriction  of  uie  implied  gift,  and  the  words  introducing  tiie 
limitation  over,  to  issue  living  at  the  deatli,  for  which  there  was 
no  pretext,  unless  the  power  was  ctmfined  to  such  issue ;  and 
the  effect  of  the  words  m  question,  if  not  restricted,  must  inevi- 
tably have  been  to  make  the  devisffi  tenant  in  tail,  which  is  the 
conclusion  against  which  all  his  Lordship's  reasoning  is  directed. 

Without  entering  into  a  discussion  of  the  doctrine,  which 
restricts  the  word  "  issue,"  in  such  oases,  to  objects  living  at  the 
death,  on  the  reasoning  derived  &om  the  po^ver,  it  is  si&tuent^ 
for  the  present  purpose,  to  show,  that,  where  the  term  Is  so 
restricted,  the  words  under  consideration  (i  e.  the  words  intro- 
ducing the  devi8*e  over  on  failure  of  issue)  receive  the  same  con- 
struction. 

It  may  be  remarked,  however,  that,  if,  in  Target  v.  Oannt, 
and  Hockley  v.  Mawbey,  there  had  been  an  express  Hmiteticm  to 
the  issue  in  default  of  appointment,  it  seems  that  such 
[  453  ]      limitation  could  not,  by  miplication,  have  been  '  con- 
fined to  issue  living  at  the  death,  because  the  power 
embraced  such  obiecte  only,  (d) 

The  reader  will  have  perceived,  in  this  view  of  the  cases 

regarding  personal  estete,  howreadily  the  courts  from  an  eariy 

(a)  See  Brown  e.  Higgt,  4  Vbi.  70Si.&Id.495;  Sid.  661;  ud  Mher  CWM  cited 

{b'\  See  l'  Sag.  Pow.  (6th  ed.)  4«9. 
(e\  See  ante  TOl.  1,910. 

{d]  See  Smith  v.  Death,  S  Hadd.  373,  ante,  to'  I  p.  486.  See  alio  JenoB  v. 
Wright,  S  Bligh,  t,  Ulta,  3B0. 
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period  laid  hold  of  erpnanana  of  an  ambignous  character,  in 
Older  to  confine  vmde  denoting  a  failore  of  issue  to  a  dying 
without  iflsne  at  the  death,  and  thereby  avoid  the  giving  to  the 
first  taker  ihe  absolute  interest,  to  the  exdnnon  of  the  legatee 
over.  It  ia  clear,  that,  in  some  of  Uiese  cases,  such  an  effort 
has  been  atlzibnted  to  ezpreuions  which  would  not,  at  this  day, 
if  the  question  were  res  Integra,  be  held  to  warrant  a  departure 
firom  the  ordinary  legal  signification ;  and  they  were  decided, 
too,  at  a  time  when  it  was  not  »o  well  settled,  as  it  now  is,  that 
the  restricted  oonstmclion  did  involve  a  departore  &om  that 
significatioD,  as  to  personal  estate,  (a) 

It  is  not  surprising,  therefore,  that  some  ceues  should  have 
occurred  in  which  the  limited  constmction  has  prevailed,  even 
where  such  slight  grounds  as  these  have  been  wanting ;  (b)  bat, 
as  to  which,  it  scarcely  need  be  observed,  that  they  possess  no 
authority  whatever. 

And  even  where  the  restricted  oonstTUction  is  apparentlv  well 
sustained  by  the  early  authorities,  the  practitioner  should  act 
upon  the  doctrine  with  caution,  seeing  that  in  some  recent  oases, 
the  Courts  have  evinced  a  disposition  not  to  pay  a  very 
strict  regard  *to  the  distinctions  (ansubatactial  as  they  [  464  ] 
certainly  are)  presented  by  those  authorities.  This 
remark  is  forcibly  suggested  by  the  case  of  Simmons  v.  Sim- 
mons, (c)  where  the  testator  gave  all  his  real  and  personal  estate 
to  a  trustee,  in  trust  for  his  tuitigbter  for  ber  life  for  her  separate 
use,  adding,  "  at  her  decease  ske  shall  be  at  libertjf  to  vnll  the 
same  to  her  issue,  as  she  may  think  fit ;  but  in  case  of  her  f'jnfig' 
withota  issue,"  the  testator  gave  tiie  property  to  his  brother  and 
sister,  for  their  lives,  and,  tn  the  event  of  his  brother's  death 
prior  to  the  death  of  his  danghter,  then  to  the  children  of  his 
brother.  It  was  contended,  on  the  authority  of  the  cases  of  Roe 
V.  Jeffery  and  Target  v.  Gaunt,  that  the  ^ft  ove?  was  to  ti^e 
e&ct  in  the  event  of  the  daughter  dying  without  leaving  issoe 
living  at  her  death,  i  e.  issue  to  whom  she  might  "wiU"  the 
property ;  but  Sir  L.  Shadwell,  V.  C,  held,  that  the  daughta 
took  an  estate  tail  in  the  lands  of  ioheritanoe,  and  Uie  absolute 
interest  in  the  personalty. 

It  does  not  appear  whetho;  his  Honor,  by  tins  decision,  meant 
to  deny  the  authority  oi  the  applicability  of  the  dted  cases. 

IV.  The  rule  of  oonstznction  which  has  been  the  subject  of 

(a)  The  contrary  wu  mainUintd  in  most  of  the  caua  on  the  snbject  in  Peers 
WiUiama,  and  Uie  drcainstance  apon  which  reliance  i«  now  placed,  m  taking  the  ewe 
le  rale  wu  merely  lliniwn  in  as  on  anxiliaiy  ailment  in  ftiror  oT  the  limited 


{b)  Chamberlain  v.  Jaoob,  Amb.  71.  See  also  Donne  v.  MersftsU,  cit.  Ca«-  Temp. 
Talb.  56.  In  Atkiuaoav.  HQiehinwo,  9  F.W.  868,  dted  in  tbe  same  plwM,Oie  mate- 
rial WMd  Uavaig  is  «mitttd. 

(c)  S  Sim.  21. 
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diacnssion  in  the  present  chapter,  is  abrogated  ia  regazd  to  wills 
made  or  republished  since  the  year  1837  by  the  recent  act;  tiie 
39th  section  of  which  we  have  seen,  (a)  provides  that  words 
which  may  import  a  want  or  failure  of  a  person  in-  Ma  tifetame 
or  at  his  death,  or  an  indefinite  failure  of  issue,  shall  be  con- 
strued to  import  a  want  of  failure  of  issue  in  tbe  life- 
[  45d  ]  time  or  at  *  the  death ;  ^  bat  on  this  ,enactment  are 
enjgrafted  an  exception  and  proviso,  which  seem  to 
have  the  enect  of  excluding  the  operation  of  the  statute,  in 
cases  where  the  words  In  question  are  simply  referential  to  the 
objects  of  a  anbsisting  estate  tail,  or  a  prior  gift  The  result, 
then,  of  the  new  doctrine  appears  to  be,  that  the  words  denoting 
a  foilure  of  issue  refer  to  a  failure  at  the  death  in  every  case, 
unless  one  of  two  points  can  be  established.  First,  that  the 
words  are  referential  to.tbe  objects  of  a  prior  estate  or  a  preced- 
ing gift;  or,  secondly,  that  they  are  so  clearly  and  explicitly 
used  to  denote  a  failure  of  issue  at  any  time  as  to  exclude  the 
statutory  rule  of  construction,  which,  it  will  be  observed,  only 
obtains  where  there  ia  an  ambiguity,  i.  e.  where  the  words  mag 
import  either  a  failure  of  issue  at  the  death,  or  an  indefinite 
foilure  of  issue.     If,  therefore,  a  testator  by  a  will  made  or  re- 

Eublished  since  1837,  devise  real  estate  to  A,  or  to  A  and  his 
eirs,  and  if  A  shall  die  and  ills  issue  shall  fail  at  amy  time,  then 
to  B,  A  will  take  an  estate  tail,  as  he  formerly  would  have  done 
without  these  special  amplifying  words,  which  exclude,  beyond 
all  question,  the  application  of  the  enacted  doctrine.  Cases, 
however,  may  be  suggested,  in  which  the  ground  afforded  by  tbe 
context  for  excluding  that  doctrine  might  be  less  distinct  and 
unequivocal  But  such  cases  will,  probably,  be  of  rare  occui- 
rence ;  for,  as  the  legal  and  the  popular  signification  will  now 
coincide,  it  cannot  be  supposed  that  the  context  of  tbe  will  wiU 
often  furnish  grounds  for  negativing  the  restrictive  interpreta- 
tion ;  and,  for  the  same  reason,  there  will  be  less  anxiety  on  the 
part  of  the  judicial  expounders  of  wills  than  formerly  to  discover 
grounds  for  departing  from  the  general  rule ;  an  anxiety  which 
contributed  not  a  little  to  encomber  that  rule  with  ita 
[  456  ]  numerous  distinctions  and  exceptions.  Where,  'how-- 
ever,  the  context  does  require  that  the  words  should  be 
read  as  importing  a  general  failure  of  issue,  this  coastraction 
must  be  attended  with  the  same  consequence  as  under  wills  not 
within  the  statute,  whether  that  consequence  be  the  raising  of 
an  estate  tail  by  implication  in  the  person  whose  issue  is  re- 

(a)  Ante,  p.  413. 


1 A  iimilw  nil«  of  constnictioD  wm  declu«d  br  UMoM,  in  Tireiai>,  in  IS19,  in 
HitBiuippi,  1BS4,  in  North  Carolina,  1837.    So  in  New  York,  bj  Iteviaed  StUnle*. 

The  proTjalons  of  these  statatM  BW«ep  antj,  M  once,  the  wliole  mau  of  Eiwlish 
ttnj  Am^ri/—n  aAiuAiMtiirma  A^  |jjQ  meaning,  foTce,  And  effect  of  floch  limitatioiu. 
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ferred  to,  as  ia  the  case  already  suggested,  or  the  invalidating  of 
the  gift  over,  which  is  depeudcuit  on  the  failure  of  issue.  Hence, 
it  ie  not  strictly  true  (as  some  have  supposed)  that  the  recent  act 
absolutely  excludes  the  implication  of  an  estate  tail  from  words 
denoting  a  failure  of  issue ;  it  merely  requires  that  the  con- 
struction on  which  such  implication  is  grounded  be  sustained 
by  other  expressions  found  in  the  will ;  and,  as  we  may  confi- 
dently assume,  for  the  reason  already  suggested,  that  such  cases 
will  be  very  iiiirequent,  the  act  ^nll  eventually  (though  it  may 
not  be  very  speedily)  reduce  to  insignificance  tbe  doctrine  re- 
specting the  implication  of  estates  tail  iiom  the  words  in  ques- 
tion, as  well  as  the  numerous  points  of  coDStruction  incidentally 
treated  of  in  the  present  chapter.  The  foct,  that  nearly  six 
years  have  elapsed  since  the  enactment  came  into  operation, 
without  producing  a  single  case  involving  the  application  of  the 
new  role  of  construction  propounded  in  the  29th  section,  strongly 
confirms  the  expectation  of  the  gradual  extinction  of  tbe  proMc 
source  of  litigatioD,  arising  ont  of  the  words  in  qnestion  aa 
formerly  constnied. 
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Ic.,  [p.  *59.] 

«r  ot  denieM,  f  p.  459.] 


CHAPTER  XLIII. 


Words  «  in  Default  of  tuch  Issue,'*  4*.,  raise  Cross  BemaimUrs, 
when.  Alleged  ^Receptions ; — where  the  Devise  is  to  more 
them  ttoo  ; — where  there  is  an  express  Cross  Limitaiion ; — 
where  the  Devise  in  Tail  is  limited  to  Vie  Devisees  reepec 
lively.  Words  "Remainder^*  "Reversion,"  raise  Cross  Re- 
mainders, when. 

As  to  Eaecutorp  Trusts.     General  Conclusions. 

IirtKODiicTOBT  r«mufai. 

Gteneral  prinoipla  of  the  cuw,  [p.  4S8.J 

What  expresaiona  raise  croaa  remainders,  ^p.  456.] 

Derite  over,  ir  all  tlu  daiita  died  vitlioat  uaoe,  <'"  ' 

HoaK  to  each,  irith  devise  if  tbej  all  die,  Ac., 

IMitinctian  between  Cwo  and  a  laiger  Damber  ot  denies,  f p.  459.] 

Whetber  exprta  cross  limitation  exclndea  itn plication,  [p.  461 ,1 

In  the  case  of  exemlory  trtuta,  eipreaa  limitacioa  not  exclnsiTe  of  implkatioD, 

(p.  46S.] 
Word  "  rapeetivt "  held,  M  one  period,  to  ne^tire  the  implication,  [p-  463.) 
To  B.  and  A.,  aod  the  bein  of  thoir  naprctm  bodies,  and  for  default,  Sx. ;  and  the 

levtrai  and  rapteiive  issnes  of  Iheir  bodies,  and  fbr  want,  Ac,  {p.  463.] 
Doctrine  in  renrd  to  the  word  mpacftH  o*eiraled,  [p.  464.] 
To  danghters  lo  tail,  and  fir  dtfauU  of  tuch  ittae,  [p.  464.] 
As  to  devises  to  dona ;   to  three  in  tail,  and  "  in  de/aak  of  lucA  tuue  ,- "  to  daaKhlen 

in  t^t,  and  "tn  dt/anit  of  lucli  iatae;"  to  chiRlren  "and  the  heirs  of  their  rtipec- 

tive  bodies ; "  and  for  default  of  aach  issae,  [p.  46i>-46T.] 
Davenport  d.  Oidis,  &c.,  overruled,  [p.  46S.] 
Cross  remainders  implied  among  several  stocks  of  Issae,  [p.  468,1 
Devise  to  three  in  tail  renMctt'osIy,  and  in  definUl,  &e. ;  cnn  nmainden  implied ;  to 

A.,  J.,  and  8.,  and  their  ssnmil  mpsch'iis  hdit  foierer,  and  ia  fb^mll  o/' nicA  utae, 

[p.  470.) 
Bftnarks  npon  Qreea  u,  Stephens,  [p,  4TI.] 

Ciosi  remaindera  implied  from  words  "  for  want  of  IsaiM  male*,"  Ac,  [p.  473.] 
From  words  "  and  for  default  of  soch  issne,"  [p.  474.} 
Remark  npon  Liveee;  v.  Harding,  [p.  474J 
General  observations  npon  the  cases,  [p.  474.] 
Deriae  to  dauhteis  in  tail,  imtA  remainder  over,  [p.  475.] 
Cross  remainden  implied,  [p.  476.) 

Whether  the  word  reneriion  will  raise  ciOM  remainden,  [p.  476.] 
Bemarka  upon  Ferrj  u.  While,  [p.  477.) 
Execatory  tnuts,  (p.  477.) 

CroM  remainden  implied  among  devisee*  for  life,  |p,  478.] 
Conclarions  from  the  caa«s,  [p.  479.] 
Implication  of  crosi  remainder*  not  aflbcted  bj  teeeot  act,  ^p.  460,  note.] 


Where  lands  are  deviaed  to  several  jjereons  as  tenanta  in  com- 
mon in  tail,  with  remainder  over,  the  question  arises,  whether, 
apon  the  determination  of  the  entail  in  each  share,  sach  share 

t  See  4  Kent,  {9th  ed.)  301,  309 ;  Baldiidi  p.  WUH,  9  Bailey,  443. 
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devolves  apon  the  other  co-devlBees  in  tail,  or  immediately  goes 
over  to  the  remainder-man  of  the  entirety.  Such  reciprocal 
limitations  to  the  tenants  in  common  in  tail,  inter  ee,  are,  in 
professional  language,  denominated  cross  remainders.  It  is 
settled  that  in  wills,  as  distingaished  from  deeds,  (a)  they  need 
not  be  limited  expreftaly,  (though  in  correctly  drawn  wills  they 
are  never  omitted,)  bnt  may  be  implied  from  the  context  To 
show  what  expressions  have  been  held,  in  judicial  construction, 
sufficient  to  raise  such  implication,  is  the  object  of  the  present 
chapter.' 

*  The  prinfliple  has  been  long  admitted,  that  wher-  [  458  ] 
ever  real  estate  is  devised  to  several  pertons  in  tail  as 
tenants  in  common,  and  it  appears  to  be  the  testator's  intention 
that  not  any  part  is  to  go  over  until  the  failure  of  the  issue  of  all 
the  tenants  in  common,  they  take  cross  remainders  in  tail  among 
themselves.  The  great  struggle  has  been  to  determine  when  the 
words  in  default  of  sitch  isswe,  or  other  expression  used  to  con- 
nect the  devise  in  tail  with  the  sacceeding  limitation,  may  be 
construed  to  demonstrate  such  an  intention.  In  order  to  place 
this  subject  fully  before  the  reader,  it  will  be  convenient  briefly 
to  trace  the  steps  by  which  the  rule  has  been  gradually  placed 
on,  orrathCT  restored  to,  its  present  enlarged  and  liberal  footing; 
and  then,  to  state  the  general  conclnsions  which  the  cases  war- 
rant. 

One  of  the  earliest  leading  authorities  is  an  anonymous  case 
in  Dyer,  (b)  (sometimes  erroneously  referred  to  as  Clache's 
case,)  {c)  where  a  man,  having  five  sons,  and  His  wife  enceinte, 
devised  two  thirds  of  his  lands  to  hie  four  younger  eons  and  the 
child  en  ventre  sa  mere,  if  it  was  a  son,  and  to  the  heirs  male  of 
their  bodies  begotten,  and  if  they  all  five  should  happen  to  dts 
without  iastie  male  of  their  bodiei,  or  any  of  their  bodies  law- 
fully begotten,  then  the  testator  willed  that  the  said  two  parts 
shonld  revert  to  his  right  heirs.  It  was  held,  that  four  of  the 
devisees  having  died  without  issue  male,  the  siirvivor  was  en- 
titled to  the  whole;  it  being  evidently  the  true  intent  of  the 
devisor,  that,  so  long  as  there  was  any  issne  male  of  Ms  body, 
[qu.  of  the  bodies  of  any  of  the  five  devisees?]  no  part  should 
revert  to  the  heirs. 

So,  in  Holmes  v.  Meynell,  (d)  where  a  testator  devised  certain 
lands  to  bis  two  daughters  and  their  heirs,  equally  to  be 
*  divided  between  them ;  and  in  case  they  happened  to      [  46Q  ] 
die  without  issue,  then  over ;  the  daughters  were  held 
to  be  tenants  in  tail  in  common,  with  cross  remainders  in  taiL 

These  early  cases  accurately  represent  the  state  of  the  law  at 


I  8m  PwkflT  t).  Parker,  I  Metcnlf,  134. 
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this  day ;  but  it  sboold  be  obeerred  that  at  one  period  a  notion 
appears  to  have  obtained  that  cross  remalndets  could  not  be 
implied  between  more  than  two  persons. 

Thus,  in  Gilbert  v.  Witty,  (a)  a  testator  having  three  sons, 
and  being  seised  of  three  hoases,  devised  one  of  tiie  boases  to 
each  son  and  bia  heirs,  providing  that  if  all  his  tatd  children 
■  should  depart  this  life  vnihovi  isiue  of  their  bodies  lavsfvUy  begot- 
ten, then  all  his  said  messuages  should  remain  and  be  to  bis 
wife  and  her  heirs  forever ;  it  was  held  by  Doddridge,  Hough- 
ton  and  Chamberlain,  Justices,  (Lea,  C.  J.,  doubting,)  that  these 
words  did  not  create  cross  remainders  between^tbe  sous,  but 
that,  on  the  death  of  any  one  of  them  without  issue,  bis  boQae 
should  go  over  to  his  mother.  Doddridge  said  that  cross  re- 
mainders might  be  implied  between  two,  bat  not  in  a  devise  of 
several  houses  to  three  or  more  persons,  on  account  of  the  unco^ 
tainty  and  inconvenience. 

Here  the  objects  were  not  devisees  in  common  of  undivided 
shares  in  the  same  land,  but  were  respectively  devisees  of  sep- 
arate tenements ;  and  it  is  also  observable,  that  Lord  Hale,  in 
Cole  V.  Livingston,  [b)  in  stating  the  inadmissibility  of  the  im- 
plication among  more  than  two  deviaeea,  illustrated  it  by  a 
similar  species  of  case. 

The  alleged  ground  for  the  distinction  between  the  favored 
nnmber  of  two  and  a  larger  body  of  devisees  seems  to  be  alto- 
gether futile,  (c)  for  it  is  obvious  that  the  uncertainty 
[  460  ]  and  coafuaion  would  not  be  greater  in  the  *  case  of  im- 
plied than  in  that  of  express  remainders ;  and  its  origin 
can  hardly  be  otherwise  accounted  -  for  than  by  attributing  it  to 
the  geneiul  indisposition  of  our  Courts  in  early  times  to  adopt 
modes  of  construction  which  were  considered  (though,  in  this 
instance,  erroneouslv)  to  have  a  tendency  to  create  questions  of 
a  complex  or  sobtle  character.  The  doctrine,  indeed,  which 
rejected  the  implication  between  more  than  two  devisees  did 
not  long  (if  in  effect  it  ever  did)  exist,  but  for  a  conBlderable 
period  after  it  was  virtually  exploded,  it  was  permitted  to  pre- 
serve a  semblance  oi  authority ;  for  the  Judges,  not  venturing 
altogether  to  discard  the  distinction  in  regard  to  the  number  of 
devisees,  said,  that  the  presumption  was  in  favor  of  cross  re- 
mainders between  two,  but  between  more  than  two  they  were 
rather  to  be  presumed  against,  though  such  presumption  against 
them  might  be  repelled  by  a  plain  indication  of  intention,  (d) 

Such  has  been  the  language  held  apoa  this  subject  down  to 

(a)  Cro.  Jm.  63S. 
(ii  1  Vent.  22*. 

(c)  Indeed  the  impUcuion  of  crou  remaiaden  U  eamtBient,  m  prevendng  the  Bab- 
division  of  •horea.  In  one  cose,  the  rejectioa  of  the  implicUioQ  doctrine  would  have 
eniidcd  iho  leuor  of  tbe  pluntiff  to  recover  twenty-five  undivided  three  hnndred  sod 
■ixliech  paru  !     Doe  d.  Qore«8  ».  Webb,  1  Tftant,  23*. 

(d)  See  Lord  Hnrd'wieke'B  jodgmcnt  in  Mktitbu  v.  Towoly,  1  Tei.  Sea.  104. 
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nearly  the  present  time ;  but  an  attentive  consideration  of  the 
cases  will  show,  that  at  this  day  at  least  there  is  no  real  dif- 
ference  with  respect  to  the  number  of  persons  between  whom 
cross  remainders  can  be  implied.  They  will  not  be  raised  be* 
tween  two  unless  an  intention  to  this  effect  can  be  collected  ; 
and,  if  ench  intention  appear,  they  vrUl  be  raised  amon^  a 
larger  hnmber. 

Not  the  least  of  the  absurdities  flowing  &om  the  '  dis-  [  461  ] 
tinction  in  question  was  the  impossibihty  of  applying 
it  to  a  devise  to  a  cUua  of  nnascertained  objects,  who  might 
consist  of  any  number  of  persona  in  esse  at  the  testator's  death, 
or  at  some  anbaequeot  period ;  a  difficulty  which  was  noticed 
by  Lord  Eldon  in  the  case  of  Green  v.  Stephens,  (a) 

It  was  held,  in  Clache's  case,  (b)  that  cross  remainders  could 
not  be  implied  wbers  there  were  expreii  cross  limitations  among 
the  devisees  in  tail  in  certain  events. 

A  testator  devised  a  meeeuage  to  bis  daughter  A.  and  her 
heirs  forever,  and  his  principuT  messuage  be  gave  to  T.  his 
youngest  daaghter  and  her  heirs,  and  if  she  died  before  the  age 
of  sixteen,  A.  then  living,  he  willed  that  A.  should  enjoy  the 
principal  messuage  to  her  and  ber  heirs  ftxever ;  and,  if  A.  should 
die  hamng  no  istue,  T.  litting,  then  be  willed  that  T.  should  en- 
joy the  share  of  A.  to  her  and  ber  heirs  forever ;  and,  if  both  his 
daughters  shotUd  die  having  no  istue,  then  the  testator  devised 
all  bis  said  messuages  over.  T.  died,  having  attained  sixteen, 
without  issue,  whii^  raised  the  question  whether  cross  le- 
mainders  could  be  implied  between  the  daughters ;  and  the 
Court  held,  that  they  could  not  -,  for  the  testator  never  intended 
that  the  principal  hoase  should  go  to  A.,  unless  T.  had  died 
within  the  age  of  sixteen  years ;  and  no  implication  of  cross  re- 
maindert  could  arise  tehen  an  ea^ess  and  special  gift  and  limita- 
tion were  made  by  the  devisor  himself.  Dyer  thought  there  viat 
no  entail,  but  a  fee  umple  conditional;  but  the  other  three 
Jadges  were  of  a  contrary  opinion. 

'Phe  doctrine  of  Clache's  case  was  much  canvassed  io  the 
recent  case  of  Vanderplank  v.  King,  (e)  in  which  Sir  J.  Wig- 
ram,  V.  C,  decided,  after  much  consideration,  that  the 
*  introdaction  of  an  express  limitation  of  cross  remain-  [  463  ] 
den  among  another  class  of  devisees  in  the  same  will 
did  not  repel  the  implication ;  his  Honor  observing,  that  an 
ezfwess  gin  of  cross  remaind^  in  one  event  did  not  preclude 
the  Court  from  giving  cross  remainders  by  implication  in  an- 

Lon]  MBiufietfl's  jadgmenu  in  Doe  d.  Barden  v.  BurriUe,  S  Eut,  48,  d  ;  Ferrj  a. 
on..._    ...     _    ^  phipjri  „.  MmBfieli'    "    —         '  "'-  '    " '*  =" 

L,  8 ;  AihBTtoB  v.  Pye, 

9.  f  oxon,  a  EmI,  M. 
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otber,  where  either  case  was  clearly  withiir  ihe  scope  of  all  the 
reasoning  npon  which  Courts  have  prpceeded  in  implying  cross 
remainders. 

It  has  been  long  settled,  that  in  r^ard  to  executors  trusts,  (a) 
an  express  direction  to  insert  cross  remainders  among  another 
cl^BS  of  objects,  or  even  an  express  cross  limitation  among  the 
same  objects,  does  not  exclude  the  implication. 

Thus,  in  Bnmaby  v.  Griffin,  (6)  where  a  testatrix  devised  her 
real  estate  to  trustees,  upon  trust  to  pay  one  moiety  of  the  rents 
to  her  sister  E.  for  life,  and,  after  her  decease,  the  testatrix 
directed  the  trustees  to  convey  and  settle  the  said  moiety  unto 
and  upon  the  daughters  of  E.  as  tenants  in  common  m  tail 
general,  vtiik  cross  remainders  foi  the  benefit  of  such  daughters, 
remainder  to  the  younger  sons  of  E.  successively  in  tail  male, 
remainder  to  the  eldest  son  in  tail  general ;  and  as  to  the  otber 
moiety,  upon  trust  for  the  testatrix's  niece  C.  for  life,  with  the 
same  limitations  to  her  daughters  and  sons  as  to  the  children  of 
E. ;  and,  if  C.  should  depart  this  life  without  leaving  any  issue 
of  her  body  living  at  her  decease,  the  testatrix  directed  that  her 
sister  E.  should  receive  all  the  rents  for  life ;  and  in  case  E.  and 
C.  should  die  leithout  issue  of  their  respective  bodies,  or  all  suck 
issue  should  die  without  issue,  she  then  gave  her  real  estate  to 
four  consins.  Lord  Hardwicke  decreed,  that,  in  the 
[  463  ]  settlement  to  be  *  executed  under  this  trust,  cross  re. 
mainders  were  to  be  inserted  not  only  between  the 
children  of  E.  and  C.  inter  se,  but  beUeeen  the  two  families. 

Another  ground  upon  which,  at  one  period,  it  wss  held  that 
the  words  in  "  default  of  such  issue,"  following  a  devise  to  aev- 
eral  persons  in  tail,  did  not  create  cross  remainders,  was,  that 
snch  devise  was  limited  to  the  objects  "  respective/si ; "  and  it  w^s 
even  so  determined  where  the  devisees  consisted  of  the  favored 
number  of  two. 

Thus,  in  Comber  v.  Hill,  (c)  where  the  devise  waa  to  the  tes- 
tator's grandson  and  grandnaughter,  IL  and  A^  equally  to  be 
divided,  and  the  heirs  of  their  respective  bodies,  and  for  default 
of  such  issue,  then  over ;  it  was  held  that  there  were  no  cross 
remainders  l^  implication;  for  it  was  said  the  mere  words, 
"  and  for  default  of  such  issue,"  being  relative  to  what  went 
before,  only  meant  "  and  for  default  of  heirs  of  their  respective 
bodies;"  and  then  it  vras  no  more  than  if  it  had  been  a  devise 
of  one  moiety  to  R.  and  the  heirs  of  bis  body,  and  of  the  other 
moiety  to  A.  and  the  beira  of  her  body,  and  for  default  of  heirs 
of  their  respective  bodies,  then  over ;  in  which  case  there  could 
be  DO  doubt 

In  the  case  of  "Williams  v.  Brown,  (d)  the  devise  was  in  neariy 
similar  words,  and  received  the  same  constmction. 

m  8  Vm.  S66. 

<</)  a  siK.  »»e. 
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Again,  in  Davenport  r.  Oldia,  (a)  where  a  testator  devised  to 
tuB  Bon  and  daughter,  to  be  equally  divided  between  them,  and 
the  several  and  retpective  iasnea  of  their  bodies,  and  for  toaiU  of 
such  issue,  to  hi>  wife  in  fee ;  Lord  Hardwicke  held  that  there 
were  not  crosa  remainders,  which,  not  being  favored  by  the  law, 
oonld  only  be  raised  by  an  implication  absoltttely  neces- 
sary ;  and  that  •  was  not  the  case  here,  for  the  words,  [  464  ] 
«  several  and  respective"  efiectoally  disjoined  the  title. 

Lord  Mansfield,  too,  on  several  occasions,  (thoogb  Lord  Ken- 
yon,  in  Watson  v.  Foxon,  {b)  ideated  his  opinion  as  being  the 
other  way,)  recognized  tiie  distinction  founded  on  the  word 
"  respective,"  particiilarly  in  the  opinion  certified  by  the  Conrt 
in  Wright  v.  Holford,  (e)  and  in  its  detenninati(»i  in  Perry  v. 
White,  (d) 

Bat  the  stress  laid  upon  expressions  of  this  natnre  has  been 
disapproved  of  by  the  most  dutjugnished  modom  Judges,  and 
^e  cases  which  were  founded  on  the  doctrine  are  now  clearly 
ovefmled.  (e) 

It  is  observable,  indeed,  that  both  in  Comber  v.  Hill  and 
Davenpoti  v.  Oldis,  the  word  "  respective  "  was  wholly  inoper- 
ative upon  the  construction,  since  not  only  were  there  other 
expressions  sufficient  to  create  a  tenancy  in  common,  but  the 
limitations  in  tail  being  to  persons  who  could  have  no  common 
heirs  of  their  bodies,  they  of  necessity  took  several,  and  not 
joint,  estates  of  inheritance,  without  any  words  of  severance.  (/} 

Before  we  proceed  to  consider  the  cases  by  which  the  distinc- 
tion in  questioa  has  been  overruled,  it  will  be  proper  to  state 
two  or  three  anterior  leading  authorities  for  the  general  position, 
that  the  words  in  defiuM  of  istw  or  in  default  of  nicA  wwe,  fol- 
lowing a  devise  to  several  persons  in  tail,  raise  cross  remainders 
between  them. 

Thus,  in  Wright  «.  Holford,  [g)  where  the  testatrix 
devised  *  to  her  sons,  and  in  default  of  such  issue  to  all  (  465  | 
and  every  the  daughter  and  daughters  of  herself  and  P., 
and  to  the  heirs  of  their  body  and  bodies,  such  daughters,  if  more 
than  one,  to  take  as  tenants  in  common,  and  not  as  joint  tenants ; 
and  for  defauU  of  tuck  issue,  to  the  use  of  her  (testatrix's)  right 
heir ;  Lord  Mansfield,  and  the  other  Judges  of  B.  R.  on  a  case 
from  Chancery,  certified,  that  as  there  were  no  words  intimat- 

(a)  1  Atk,  979. 

{bj  3  Eul,  4S,  poat. 

(f)  Cown,  34,  post.  See  alio  Doe  d.  Bnrden  b.  Bartille,  3  EMt,  48,  n.  poit ; 
Pbipard  V.  Mauaflgld,  Cowp-  797,  po«t. 

id)  Cowp.  777,  port. 

U]  Alherton  r.  Pje,  4Dara.  &  E.  710,  poit;  Wdion  n.  Foxon,  3  Emi,  36;  Doe 
d.  Oorgei  r.  Webb,  I  Taimt.  338,  poit ;  Oreeo  r.  SMphent,  17  Ves.  64,  pott.  See 
also  Suanton  o.  Peck,  3  Cox,  8. 

(/)  Sao  ante,  158. 

ig)  Cowp.  31 ;  S.  C.  in  eqaitf ,  nom.  Wright  v.  Lord  Cadogan,  3  Ed.  339 ;  8.  C. 
Dom.  Wright  v.  Engle&eld,  Amb.  468. 


Digitized  bvGoO^^IC 


884  CROSS  BEUAINDBB8,  WHEN  IMPLIED. 

ing  any  intention  to  limit  over  the  respective  shares  of  the  two 
daughters  dying  without  issue,  (a)  and  as  nothing  was  given  to 
the  heir  at  law  whilst  any  of  the  daughters  or  their  issue  con- 
tinued, they  must  among  themselves  t^e  cross  remainders. 

Here  the  devise  was  to  daughters  as  a  class,  a  species  of  case 
of  which  Xjord  Eldon  has  observed,  (b)  that  as  if  there  are  no 
objects  at  the  death  of  the  testator,  (and,  if  the  devise  be  future, 
whether  there  are  or  not,)  (c)  the  shares  of  subsequently  exists 
ing  objects  are  liable  to  be  diminished  by  the  birth  of  additional 
children,  the  consequence  of  not  implying  cross  remainders 
would  be,  that  the  shares  of  such  after-bom  children,  which  had 
been  so  taken  from  the  existing  children,  would,  upon  their 
death,  without  issue,  (perhaps  the  day  after  birth,)  go  iastanier 
to  the  remainder-man,  which  could  never  be  the  intention,  (d) 

In  the  next  case,  of  Phipard  v.  Mansfield,  (e)  we  find  the  im- 
plication of  cross  remainders  applied  in  the  case  of  a  devise  to 
tkree  persons  nominatim. 

The  testator  devised  to  his  brothers  W.  and  J.,  and 
[  466  ]  his  *  sister  E.,  and  the  heirs  of  their  bodies  lawfully 
begotten  and  to  be  begotten,  as  tenants  in  common, 
and  not  as  joint  tenants ;  and  for  learU  of  such  issue,  to  his  own 
right  heirs  forever.  On  a  question  wheth^  there  were  cross 
remainders,  Lord  Mansfield,  aiter  stating  the  rule  of  [resump- 
tion to  be  in  favor  of  cross  remainders  between  two,  and  against 
them  between  more  than  two,  {/)  and  reasoning  at  let^h  upon 
the  cas:es,  and  the  terms  of  the  will,  decided  in  the  affirmative. 
Want  of  issue  (be  said)  meant  issue  all  of  them.  The  rest  of 
the  Court  concurred. 

In  Atherton  v.  Pye,  ^jg^)  a  testator  devised  (in  remainder)  to  all 
and  every  the  daughter  and  daughters  of  his  daughter,  and  the 
heirs  m^e  of  the  body  of  such  daughter  or  daughters,  equally 
between  them  if  more  than  one,  as  tenants  in  common,  and  not 
as  joint  tenants  ;  and  for  and  in  default  of  such  issue,  the  testa- 
tor gave  and  devised  all  his  said  premises  unto  his  own  right 
heirs  forever.  The  daughter  had  four  daughters.  K^ord  Kenyoo, 
though  he  adverted  to  the  distinction  between  two  and  more, 
said,  that  there  was  no  doubt  from  the  words  of  the  limitation 
over,  that  the  devisor  intended'to  raise  cross  remainders  between 

(a)  See  aalB,  404. 

ib]  Set  judgment  In  Green  d.  SlepheDs,  IT  Vei.  75. 
.   c)  See  ante,  75. 
{d}  This  ii  tha  sabatanee,  thoo^  not  the  prense  tenni,  of  bii  Lordehip'*  obsem- 

(«)'  Cowp.  797. 

(/ )  It  ii  certsint^  rerj  excraordinar;  that  his  Lordsbip  ahoalil  hare  continued  to 
proponnd  thia  doctnne,  when  in  Comber  v.  Hill,  (ante,  463,)  and  DaTenport  v.  Oldia, 
janie,  ib.)  the  Implicaiion  had  bean  rejected,  between  two  deviseee  on  the  mere  force 
oF  tbe  word  "  reapective  :  "  and  when,  with  thoae  caaea  before  him,  his  Lordship  wu 
himielf  in  thia  verj  uue  determining  thai  the  same  worda  did  raiwi  ciosa  remainden 
among  three  deTiseei. 

(g)  4  Darn.  &  E.  710. 
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the  granddanghtera.  Mr.  Justice  Boiler  observed,  that  the  de- 
vise over  was  of  all  the  deviBor's  estates,  and  they  could  not  all 
go  together,  bat  by  making  cross  remainders. 

In  the  next  case  of  Watson  v.  Foxon,  (a)  the  effect 
of  *  the  word  "  respective  "  came  under  consideration.  [  467  ] 
The  testator  devised  all  that  his  farm,  &c.,  situate  at 
W.  and  H.,  to  all  and  every  the  younger  children  of  M.  begotten 
or  to  be  begotten,  if  more  than  one,  equally  to  be  divided  be- 
tween them,  and  to  the  heirs  of  their  respective  bodies,  to  hold 
as  tenants  in  common ;  and  if  M.  should  have  only  one  child, 
then  to  snch  only  child  and  to  the  heirs  of  his  or  her  body  issu- 
ing :  and  for  default  of  such  issue,  the  testator  gave  £Ae  said 
premises  to  C  M.  had  four  children.  On  the  question  whether 
cross  remainders  could  be  implied,  Lord  Kenyon  recurred  to 
Lord  Mans&eld's  statement  of  the  rule  of  presumption,  observ- 
ing, however,  that  such  presumption  might  be  overruled  by 
plain  intention.  His  Lordship  strongly  disapproved  of  Lord 
Hardwicke's  reasoning  in  Davenport  v.  Oldis,  (b)  on  the  word 
"  respective,"  which  he  characterized  as  unworthy  of  bis  great 
learning  and  ability.  Ix>id  Kenyon  observed,  that  in  Atberton 
V.  Pye,  (c)  the  devise  over  "  in  de&ult  of  such  issue,"  was  of  all 
tbe  testator's  said  lands,  and  stress  was  laid  by  some  of  the 
Judges  on  the  word  all  for  raising  cross  remainders,  be  wuuld 
not  say  by  implication,  but  by  what  the  Judges  collected  to  be 
tbe  intention  of  the  testator.  Bnt  the  word  all  was  not  decisive 
of  that  case,  and  in  troth  made  no  difference  in  the  sense  ;  for  a 
devise  over  of  "  the  said  premises,"  or  "  the  premises,"  or  "  alt 
tbe  said  premises,"  meant  exactly  the  same  thing.  Admitting, 
therefore,  the  general  rule,  that  the  presumption  was  not  in 
favor  of  cross  remainders  by  implication  between  more  tban 
two,  still  that  was  upon  the  supposition  that  nothing 
appeared  to  the  contrary  *&om  the  apparent  intention  ^468  ] 
of  tbe  testator.  He  had  no  doubt  that  the  testator  in- 
tended to  give  cross  remainders  among  the  issue  of  M.,  and  that 
all  the  estate  should  go  over  at  the  same  time.  His  Lord- 
ship thought  that  Lord  Mansfield's  quarrel  with  Davenport  v. 
Oldis  {dj  was  well  founded,  and  he  agreed  with  Wright  v.  Hol- 
fcnrd,  (e)  and  Phipard  V.  Mansfield,  from  which  he  coiHd  not  dis- 
tJngoish  this  case.  « 

With  Watson  v.  Foxon,  we  take  leave  of  all  direct  judicial 
recognition  of  the  distinction  as  to  implying  cross  remainders 
between  two  and  a  larg^  number,  which  subsequent  Judges, 

(a)  S  £ut,  36.  Sea  «bo  SMunlon  b.  Feck,  S  Cox,  8,  where  Lord  Kenyon,  then 
at  the  Rolla,  had  auAt  a  similar  decUioii  in  regard  to  the  word  "  respective,"  bat 
irithoat  the  aame  explicit  denial  of  the  doctrine  letpecting  it. 

lb)  Ante,  463. 

Icj  Ante,  466. 

Id]  Bnt*when  did  hii  Lordship  qtumel  with  it  1    See  atite,  464. 

(e)  Ante,  464. 
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except  in  one  remarkable  instance  presently  commented  on,  (a) 
have  rejected  in  expression,  as  well  as  in  fact. ' 

In  the  next  case  (Roe  d.  Ben  v.  Clayton),  (b)  cross  remain- 
ders  were  implied  among  aereral  branches  of  issae,  by  the  force 
of  expressionB  referring  to  a  preceding  devise  to  daoghters  in 
tail,  among  whom  cross  remainders  were  held  to  be  implied. 

The  testator  devised  all  bis  real  estate  to  bis  niece  F.  for  life, 
remainder  to  her  first  and  other  sons  in  tail  successively,  and,  in 
default  of  such  issue,  to  all  and  every  the  daughters  of  his  niece 
and  the  heirs  of  their  bodies,  to  take  as  tenante  in  common ;  aiid 
for  default  of  such  issue,  then  to  the  issae  of  his  sisters  S^  J^ 
W.,  and  B.,  in  tail,  in  such  manner  as  he  had  limited  the  same  to 
his  said  mece  F's  issue,  and  for  default  of  such  issue,  to  testa- 
tor's right  heirs.  One  question  was,  whether,  supposing  the  sev- 
eral stocks  of  issue  of  S.,  J.,  W.,  and  B.,  to  take  the  estate  in 
equal  fourths  per  stirpes,  (and  not  the  whole  per  capita, 
[  469  ]  as  was  also  contended,)  there  were  *  cross  remaiiulers 
between  such  stocks.  This  rendered  it  necessary  to 
consider  whether  cross  remainders  would  have  been  created  be- 
tween the  daughters  of  the  niece ;  though  it  was  contended, 
that,  even  admitting  the  implication  in  regard  tb  them,  it  did  not 
follow  that  the  words,  "  in  like  manner,"  &c.,  should  be  con- 
strued to  do  more  than  raise  cross  remainders  between  the  issue 
of  each  sister  inter  se.  Lord  Ellenboroagh,  and  the  other  Judges, 
thought  the  implication  of  cross  remainders  among  the  daugh- 
ters of  the  niece  was  perfectly  clear,  inasmuch  as  it  was  the 
plain  intent  of  the  testator  that  no  part  of  his  estate  should  go 
*  over  to  the  issue  of  his  sisters  till  default  of  issue  of  hia  niece ; 
and  they  were  &rther  of  opinion,  that  cross  remainders  were  to 
be  implied  among  the  several  classes  of  the  issue  of  the  sisters, 
the  testator's  devise  being  tantamonnt  to  bis  saying,  "  I  mean 
that  all  my  estate  shall  be  enjoyed  by  the  issue  of  my  four  8i»- 
ters,  so  long  as  there  are  any  such,  and  in  default  of  such  iwae, 
all  to  go  together  to  my  own  right  heirs."  Ixnd  BUenborough 
laid  some  stress  upon  the  word  all,  ased  in  the  devise. 

The  next  case,  of  Doe  d.  Gorges  v.  Webb,  (e)  again  elicited 
from  the  bar  both  the  old  arguments  founded  on  the  number  of 
the  devisees  and  the  word  "  respective,"  and  from  the  bench,  a 
^Dore  distinct  denial  of  their  force  and  authority.  A  testatrix 
devised  a  moiety  of  certain  lands  to  particular  limitations^  with 
remainder  to  her  three  daughters  F.,  M.,  and  A.,  and  the  heirs 
of  their  bodies  respectively,  as  tenants  In  common ;  and,  m  de- 
fault of  such  issue,  she  gave  the  same  to  hex  own  right  heirs ; 
and  it  was  held,  that  cross  remainders  were  raised  between 
the  daughters  by  implication.  Sir  James  Mansfield,  C.  J.,  ad- 
verting to  the  distinctioD  between  two  and  more,  observed, 

(a)  Tide  poii,  4T«.  (b)  S  Eut,  630.  (e)  t  Tunt.  137. 
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•  that  it  was  wonderful  how  it  ever  became  established ;  [  470  ] 
and,  in  regard  to  the  word  "  respective,"  the  learned 
Chief  Justice  remarked,  that  it  could  ma^e  do  difference ;  a  de- 
vise to  two  as  tenants  in  common,  and  the  heirs  of  their  bodies, 
most  necessarily  mean  to  the  heirs  of  their  respective  bodies,  (a) 
Mr.  Justice  Lawrence  said,  that  the  cases  which  had  founded 
themselves  on  the  distinction  of  that  expression  must  now  be  con- 
sidered as  overruled. 

The  implication  doctrine  was  again  discussed  in  Green  v. 
Stephens,  (b)  where  the  testator  (after  certain  limitations)  de- 
vised to  the  use  of  all  and  every  the  daughter  and  daughters  of 
bis  nephew  A  lawfully  to  be  begotten,  and  to  her  and  their  heirs 
forever,  as  tenants  in  common  ;  and  for  taant  of  such  issue,  to 
the  use  of  his  (the  testator's)  three  nieces,  B,  C,  and  D,  and 
their  several  and  respective  (the  exact  words  which  occurred  in 
Davenport  v.  Oldis)  (c)  heirs  forever,  as  tenants  in  common; 
and,  for  want  of  suck  issue,  to  his  own  right  heirs  ;  and  the  tes- 
tator bequeathed  his  personal  estate  to  be  invested  in  the  pur- 
chase of  land,  which  he  directed  to  be  conveyed  and  settled  to 
the  same  OBea.  The  question  was,  whether  a  sum  of  money 
which  had  not  been  laid  out,  belonged  wholly  to  the  heir  in  tail 
of  the  surviving  niece,  (the  other  two  nieces  having  died  with- 
out issue,)*or  one  third  only  to  hira,  and  the  other  two  thirds  to 
the  devisee  of  the  remainder-man ;  and  this  depended  upon  the 
question,  whether  the  Court,  in  executing  the  trust,  would  have 
inserted  cross  remainders  between  the  nieces.  Lord  Eldon, 
after  referring  to  the  authorities,  and  reprobating  the 
distinctions  which  had  been  taken  in  some  cases,  in  "re-  [  471  ] 
gard  to  the  expressions  "  all  the  premises,"  "  the  same," 
&c,,  decided  in  the  affirmative.  He  said,  that,  conceiving  it  to 
be  the  intention  of  the  will  before  him  to  raise  cross  remainders 
among  the  daughters  of  the  nephew,  (respecting  whom  he  made 
some  observations,  which  have  been  before  referred  to,)  (rf)  he 
could  not  think  that  the  testator  had  not  the  same  intention  in 
regard  to  bis  nieces  ;  there  was  nothing  to  distinguish  them  ex- 
cept the  word  "  respective  "  which,  upon  the  authority  of  Doe 
d.  Crorges  v.  Webb,  (e)  did  not  make  a  distinction  upon  which 
judicial  construction  should  turn. 

Aa  the  implication  of  the  cross  remainders  in  this  case  was 
so  clear  upon  the  direct  devises,  it  was  not  necessary  to  found 
the  decision  on  the  circumstance  of  the  trust  being  executory, 
though  it  ia  well  known  that  the  Courts,  in  executing  such 
trusts,  are  in  the  habit  of  dealing  with  them  for  this  and  other 

la)  AuDiniDg  that  they  could  not  hne  commoti  hein  of  their  bodief,  u  to  which, 
vide  sDle,  ISB.  . 

(A)  13  Vet.  419;  B.  C.  17  Vei.  64. 
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purpoaes  with  a  freedom  peculiar  to,  and  derived  from,  the 
nature  of  ench  trusts,  (a)  Lord  £ldon,  however,  chose  to  de* 
cide  the  case  upon  the  construction  of  the  anterior  devises,  in 
reference  to  which  it  seems  to  ]be  open  to  some  observation. 
Much  of  hie  iKMdship's  reasoning,  it  wiU  be  perceived,  proceeds 
upon  the  BBSumption  that  oross  remainders  would  have  arisen 
by  implication  between  the  daughter!  of  the  testator's  nephew; 
but  it  is  submitted,  with  deference  to  such  authority,  that  if  the 
devise  be  accurately  stated  in  the  report,  (of  which  there  can  be 
little  doubt,  as  Lord  Eldon  twice  refers  to  the  devise  in  the  very 
terms  of  it,)  tfie  daughters  would  have  taken  estates  as  tenants  in 

FEB  SIMPLE,  on  which,  of  course,  no  remainders,  either 
[  472  ]      express  or  'implied,  could  have  been  engrafted.     The 

limitation  was  to  the  daughters  as  a  class,  and  their 
heirs,  and,  in  default  of  such  issue,  over  to  tbe  nieoes,  nomina- 
tim,  and  their  heirs,  and  in  default  of  such  isene,  over.  Now, 
the  authorities  have  clearly  established,  that  the  words  "  such 
issue  "  in  the  limitation  over  after  the  limitation  to  the  dough- 
ters,  are  referable  to  the  daughters,  {b)  and  not  to  their  heirs,  so 
as  to  give  to  the  word  "  heirs  "  the  sense  of  "  heirs  of  the  body ; " 
but  as  to  the  nieces,  who  were  to  take  as  individnals  named, 
and  who  were  not  a  class  of  "  issue,"  the  words  "  in  default  of 
such  issue  "  necessarily  referred  to  their  heirs,  and,  consequently, 
reduced  Ikeir  estates  to  estates  tail  The  words  "  such  issue" 
may  be  variously  construed  with  reference  to  devises  differently 
constituted.  The  case  underwent  considerable  discussion,  bnt 
the  difficulty  of  rusing  estates  tail  in  tbe  daughters  (which  was 
a  necessary  preliminary  to  the  admisaion  of  cross  remainders) 
does  not  appear  to  have  attracted  tiie  attention  of  either  the 
bar  or  the  bench. 

The  point  is  principally  important,  (since  no  daughter  of  A 
appears  ever  to  have  come  in  ease,)  as  it  would  have  induced 
the  necessity  of  construing  the  devise  to  the  nieces,  in  regard  to 
the  implication  of  cross  remainders,  per  se,  detached  from 
the  devise  to  the  daughters;  and,  even  in  this  point  of 
view,  it  would  not  be  material,  if  there  was  euffieient  upon 
that  devise  alone  (as  it  is  conceived  there  was)  to  raise 
the  implication  ;  for  the  circumstance,  that  the  words  "in  de- 
fault of  such  issue,"  had  already  been  operative  to  cut  down 
the  estate  of  the  prior  devisees  to  an  estete  tail,  which  is  the 

only  novel  feature  in  the  case,  seems  to  form  no  valid 
[  473  ]      reason  for  denying  to  thfem  the  additional  *  effect  of 

raising  cross  remainders  between  those  deviseee.  We 
now  return  to  the  general  subject. 

(a)  See  UiTtj&H  B.  Townle;,  1  Vee.  Sen.  lOS,  uid  other  casas  cited  IT  Vm.  67. 
As  to  the  iniplicBIioa  of  cross  remaiaden  ia  marriage  articles,  see  Dake  of  £idi- 
mood's  fase,  S  Coll.  Jar.  347. 

(6)  See  Haj  u.  Earl  of  Corentry,  3  Dnm.  &  B.,  and  other  ca«es  dt«d  ante,  BBS. 
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The  next  case  of  this  class  is  Doe  d.  Southhonse  v.  Jenkins,  (a) 
where  a  testator,  after  the  failnre  of  some  estates  previously 
given,  devised  certain  ferma  to  his  four  grandsons,  (naming 
tbem,)  subject  to  certain  annuities ;  adding,  "  they  to  have  share 
and  share  all  alike  of  all  the  af(»esaid  premises,  and  then  I  give 
to  the  heir  male  of  all  my  said  grandsons,  and  ihea  to  go  to  ray 
grandson's  heirs  male,  that  part  that  belonged  to  their  father, 
and  then  to  them,  and  then  to  the  last  liver,  to  their  heirs  male 
of  my  said  grandsons,  and,  for  want  of  issue  males  of  my  grand- 
sons, I  give,"  &C.  One  question  was,  whether  cross  remaindeiB 
among  the  four  grandsons  could  be  implied.  It  was  contended, 
that  the  implication  was  here  controlled  by  the  testator's  decla- 
ration, that  he  gave  to  the  heirs  male  "  that  part  which  belonged 
to  their  father,"  by  which  it  must  be  inferred  that  he  meant  to 
exclude  the  part  that  belonged  to  an  uncle.  The  Court,  how- 
ever, considered  that  the  case  fell  within  the  general  mle.  Lord 
C.  J.  Best  observed,  that,  although  the  words,  "  to  them,  and 
then  to  the  last  liver,"  were  unintelligible,  it  was  evident  that  the 
testator  meant  that  the  estate  should  not  go  over  to  the  ulterior 
devisee  until  the  failure  of  issue  of  all  the  grkndcbildren,  and, 
therefore,  cross  remainders  were  to  be  implied. 

So,  in  the  case  of  Livesey  v.  Harding,  (ft)  where  a  testator, 
upon  the  failure  of  issue  of  his  eldest  or  only  son,  limited  his 
estate  in  the  words  following :  "  To  the  use  of  all  and  every 
the  daughter  and  daughters  of  me  the  said  Edmund  Livesey, 
and  the  heirs  of  their  bodies,  to  teke  as  tenants  in 
common,  if  mine  than  one,  equally ;  '  and  if  but  [  474  ] 
one,  to  the  use  of  such  only  daughter  of  me  the  said 
Edmund  Livesey,  and  the  heirs  of  her  body,  forever ;  and,  for 
default  of  suck  issue,  to  the  use  of  my  own  right  heirs  forever." 
One  question  was,  whether  the  daughters  took  cross  remainders 
in  tail  Sir  J.  Leach,  M.  R.,  decided  in  the  affirmative,  on  the 
ground  that  no  part  of  the  estate  was  to  go  over,  unless  there 
were  a  failure  of  issue  of  all  the  testator's  daughters.  "  Where 
(he  said)  there  is  a  gift  to  two  persons  only,  and  the  heirs  of 
their  bodies,  cross  remainders  will  be  implied,  although  there  is  ' 
DO  expressed  intention  that  no  part  of  the  estate  shall  go  over 
until  the  failure  of  issue  of  both,  unless  the  limitation  to  them 
be  successively,  severally,  or  respectively,  and  then  the  remain- 
ders over  will  be  several  and  respective." 

It  could  scarcely  be  meant  that  cross  remainders  will  arise 
between  two  devises  without  subsegueiU  words, — a  proposition 
which  would  have  nie  effect  of  reviving  the  exploded  distinction 
in  regard  to  the  number  of  the  objects,  and  to  found  on  it  a 
consteuction  untenable,  it  is  submitted,  both  on  principle  and 
authority;  for  the  argument  in  favor  of  the  implication  of  cross 
remainders  among  ajty  number  of  devisees,  rests  wholly  on  the 

(a)  3  Moore  &  Pa;.  59.  [b)  I  Bou.  &  Myl,  636. 
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words  introducing  the  devise  over ;  and,  if  there  is  no  sach  de- 
vise, the  ground  for  the  implication  is  wanting.  No  case  can 
be  adduced,  in  which  the  doctrine  here  propounded  (and  extra- 
judicially, for  the  case  suggested  by  Sir  John  Leach  was  purely 
hypothetical) .  has  been  even  contended  for.  Possibly  the  ol^ 
servationa  of  the  learned  Judge  were  misunderstood. 

Here  closes  the  long  line  of  cases  establishing  the  operation  of 
the  words  "  in  default  of  such  isaue,"  and  other  similar  expres- 
sions, to  raise  cross  remainders  among  devisees  in  tail. 
[  475  ]  It  may  seem  to  be  extraordinary  that  so  *  large  an  as- 
semblage of  decisions  should  have  grown  up  in  relation 
to  a  point  which  appeared  to  have  l>een  determined  more  than 
two  centuries  ago;  (a)  but  the  reluctance  evinced  by  some  of  the 
Judges  of  an  early  day  to  admit  the  implication  between  more 
devisees  than  two,  the  pertinacious  retention,  in  terms  at  least, 
of  the  distinction  in  regard  to  that  number,  by  several  of  their 
successors,  until  a  much  later  period,  and  more  particularly  the 
exception  to  the  implication  doctrine,  founded  on  the  words 
"  several "  and  "  respective,"  introduced  by  the  cases  of  Comber 
V.  HUl,  Williamrfv,  Brown,  and  Davenport  v.  Oldis,  {which  was 
too  absurd  to  be  submitted  to,  even  with  such  reiterated  adjudi- 
cation in  its  favor,}  are  the  sources  from  which  the  controversies 
have  sprung,  that  have  rendered  one  of  the  simplest  doctrines  of 
testamentary  construction  in  our  books  one  of  the  most  volu- 
minous. 

Lord  Kenyon's  attack  upon  Combet  v.  Hill,  and  that  line  of 
cases,  in  Watson  v.  Foxon,  was  certainly  bold,  recognized  as 
they  had  repeatedly  been  by  his  immediate  predecessor ;  (b) 
but  as  his  Lordship's  decision  has  been  since,  after  much  con- 
sideration, contirmed  in  the  cases  of  Doe  v.  Webb,  (c)  and 
Green  v.  Stephens,  (d)  we  may  confidently  hope  that  the  argu- 
ment founded  on  the  words  "  several "  or  "  respective,"  or  the 
exploded  distinction  in  regard  to  the  number  of  the  devisees, 
(which  is  equally  untenable  upon  principle  and  authority,)  will 
never  more  be  seriously  advanced  in  a  court  of  justice. 

Cross  remainders  have  also  been  implied  from  the  word  "  re- 
mainder" 

Thus,  in  Doe  d.  Burden  v.  Burville,  (e)  where  a  testa- 
[  476]  tor  *  (after  limitations  to  his  sons  successively  in  tail) 
devised  to  the  use  of  all  and  every  his  daughter  and 
daughters  as  tenants  in  common,  and  to  the  heirs  of  her  and 
their  body  and  bodies,  wWi  remainder  to  ths  heirs  of  his  (testa- 
tor's) brother  A  forever:  Lord  Mansfield  was  of  opinion  that 

(a)  See  Anon.  Caie  in  D^r,  and  Holmes  v.  Mejnell,  anic,  458. 

ib)  Seeanie,166. 

(c)  Ante,  469. 

id)  Anie,  470. 

{<)  2  EMt,  47,  a. ;  13  Geo.  III. 
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cross  remaindere  were  to  be  implied  between  the  daaghters. 
He  obaerred,  that,  in  limiting  the  remainder  in  the  eingutar 
□umber,  the  testator  conceived  that  it  could  not  take  effect  until 
the  death  of  the  last  daughter  without  issue ;  and  that,  under 
the  preceding  limitations,  alt  the  female  line  of  each  son  must 
fall  before  the  male  tine  of  the  other  could  tatce,  and  all  must  fail 
before  the  daughters  could  take.  It  would  be  absurd  to  sup- 
pose that  he  had  a  different  intention  as  to  hia  own  daughter. 

In  another  case,  however,  the  same  eminent  Judge  held  cross 
remainders  not  to  be  raised  by  a  limitation  of  "  the  reversion," 
after  devises  somewhat  diiferently  constituted. 

Thus,  in  Perry  v.  White,  (n)  where  the  testator  devised  (in 
remainder)  to  hie  four  sisters  and  a  niece,  for  their  lives,  as  ten- 
ants in  common,  remainder  to  their  sons  successively  in  tail 
male,  remainder  to  their  daughters  in  tail,  the  revernon  to  his 
own  right  heirs  :  Lord  Mansfield  held,  that  there  were  no  cross 
remainders.  His  Lordship  relied  much  upon  the  devise  being 
in  effect  to  the  sisters  and  niece  and  their  sons  respectively. 
"  During  their  lives  (he  observed,)  there  is  a  division :  each  is  to 
have  a  fifth  for  life,  to  enjoy  in  severalty.  Then  foUowe, '  the 
remainder  to  their  sons  successively  in  taiL'  What  is  the  mean- 
ing of  the  expression, '  their  sons?'  It  ie  impossible  to  con- 
strne  it  otherwise  than  '  respectively ; '  that  is,  remainder  of.  the 
share  of  the  sister  dying  to  her  sons  successively ;  re- 
mainder 'to  her  daughters  as  coparceners,  and  then  [477] 
the  reversion  to  the  right  heirs,  that  is,  the  reversion  of 
the  share  of  the  several  tenants  for  life  and  their  issue  respec' 
lively.  It  it)  absurd  to  say  that  the  children  of  the  other  sisters 
should  take  the  share  of  a  deceased  sister  as  purchaaers  in  the 
lifetime  of  their  mother." 

His  Lordship  seems,  therefore,  to  have  thought  that  if  cross 
remainders  were  raised,  it  most  have  been  among  the  children 
only.  His  reasoning,  it  will  be  observed,  proceeds  upon  the 
hypothesis  now  exploded,  {b)  that  by  a  devise  to  persons  respec- 
tively the  implication  is  excluded,  and  not  upon  any  distinction 
between  the  words  "  reversion  "  and  "  remainder,"  the  expression 
in  the  laat  case,  which  must  have  been  in  his  Lordship's  recol- 
lection, having  been  decided  by  him  only  three  years  before.  It 
would  certainly  not  be  impossible  to  constmct  a  plansible  defence 
of  sach  a  distmction ;  but  it  ia  probable  that  the  Courts,  instead 
of  reconciling  the  two  cases  in  this  manner,  would  be  inclined  to 
go  the  length  of  saying  that  any  words  carrying  on  the  Umitations 
would  raise  cross  remainders  between  anterior  devisees  in  tail. 
So  far  as  the  caae  of  Perry  v.  White  rests  upon  the  force  of  the 
word  respective,  it  is  now  clearly  overruled,  (c) 

(&)  Ante,  4S4. 
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Alluaion  has  been  made  to  the  mofe  ready  implication  of  cross 
remainders  in  executory  trusts  (a)  than  in  direct  devises.  It  may 
be  further  remarked,  in  regard  to  such  trusts,  that  in  the  case  of 
Home  V.  Barton,  [b)  where  a  testator  deyised  hia  real  estate  to 
truBtees  and  their  heim,  upon  trust  for  the  use  and  benefit  of  all 
and  every  his  children  who  should  live  to  attain  the  a^ 
[  478  ]  of  twenty-one  years  or  be  married,  "  which  should  first 
happen,  in  equal  shares  or  proportions  undivided,  for 
their  respective  lives,  with  remainder  to  their  issue  severallyand 
respectively  in  tail  generally,  with  cross  remainders,  and  the  tes- 
tator directed  his  trustees  to  execute  a  settlement  accordingly ; 
Sir  W.  Grant,  M.  R.,  held,  that  cross  remainders  were  to  be  in- 
serted, not  only  as  between  the  children  respectively,  but  also  as 
between  the  families. 

In  a  former  work  (c)  the  writer  suggested  the  probability  that 
the  principles  of  construction  upon  which  cross  remainders  have 
been  implied  among  devisees  in  tail  would  be  held  to  apply  to 
estates  for  life ;  and,  consequently,  that  if  a  testator  manifested 
an  intention  that  property  previously  devised  to  several  persons 
for  life,  as  tenants  in  common,  should  not  go  over  to  the  ulterior 
devisee  until  the  decease  of  alt  the  devisees  for  life,  it  would  be 
concluded,  by  the  same  processof  reasoning  as  had  conducted  to 
a  similar  conclusion  in  regard  to  devisees  in  tail,  that  the  testa- 
tor meant  the  surviving  devisees  or  devisee  for  the  time  being  to 
take  the  shares  of  deceased  objects.  Such  a  devise  recently 
occurred  in  the  case  of  Ashley  v.  Ashley,  (d)  where  a  testator 
devised  real  estate  to  the  use  of  his  daughter  A  for  her  life,  and 
after  the  determination  of  that  estate,  to  the  use  of  trustees  to 
preserve,  and  after  her  decease,  to  the  use  of  all  and  every  the 
child  or  children  lawfully  begotten  and  to  be  begotten  on  the 
body  of  A,  to  take  as  tenants  in  common,  and  not  as  joint  ten- 
ants ;  and/or  want  of  such  issue  of  A,  then  to  the  use  of  another 
daughter  and  herchildren  in  like  manner.  The  Master  reported, 
that  the  children  of  A  took  life  estates  only,  without 
[  479  ]  cross  remainders  between  them ;  '  but  Sir  L.  Shadwell, 
V.  C,  expressed  a  strong  opinion  against  the  finding 
of  the  Master.  He  observed,  that  but  one  eubjeot  was  given 
throughout;  the  expression,  "for  want  of  such  issue,"  meant 
want  of  is^ue  whenever  that  event  might  happen,  either  by  there 
being  no  children  originally,  or  bv  the  children  ceasing  to  exist 
His  Honor  accordingly  declared  that  the  children  of  A  took 
estates  for  life  as  tenants  in  common,  with  cross  remainders  be- 
tween them  for  life. 

The  conclusions  from  the  aatborities  on  the  subject  areo- 
la) Ante,  4TI. 
lb)  Geo.  Coop.  S5T. 
je)  a  PowcU  OD  DeT.  6S3,  n. 
(if)  6  Sim.  36S.     See  m1k>  Feaice  v.  EdmeadM,  8  Too.  &  Coll.  246, 
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let.  That  under  a*  devise  to  several  persons  in  tail,  being 
tenants  in  common,  with  a  limitation  over  for  want  or  in  default 
of  luch  issue,  cross  remainders  are  to  be  implied  among  the 
devisees  in  tail. 

2dly.  That  this  rule  applies  whether  the  devise  be  to  two  per- 
sons or  a  larger  number,  though  it  be  made  to  them  "  respec' 
lively"  and  though  in  the  devise  over  the  testator  have  not  used 
the  words,  "  the  said  premises,"  or  "  all  the  premises,"  or  "  the 
same,"  or  any  other  expression  denoting  that  the  ulterior  devise 
was  to  comprise  the  entire  property,  and  not  undivided  shares. 

Sdly.  That  the  rule  appUes,  io  regard  to  executory  trusts  at 
least,  though  there  be  an  express  direction  to  insert  cross  jemain- 
ders  among  another  class  of  objects,  or  a  limitation  over  among 
some  of  the  same  objects ;  and  even  in  direct  devises  an  express 
limitation  of  cross  remainders  among  another  class  of  objects 
has  been  held  not  to  repel  the  implication. 

4tbly.  That  the  word  "  remainder,"  following  a  devise  to  sev- 
eral in  tail,  will  raise  cross  remainders  among  them,  (a) 

5thly.  '  That  it  is  no  objection  to  the  implication  of     [  480  ] 
cross  remainders  that  there  is  an  inequality  among  the 
devisees  whose  issue  is  referred  to ;  some  of  them  being  tenants 
in  tail,  and  others  tenants  for  life,  with  remaiudei  to  their  issue 
IQ  tail  {b) 

6thly.  That  a  devise  to  the  children  of  A  for  life,  and/or  uran^ 
and  t»  default  of  such  issue  then  over,  creates  cross  remainders 
by  implication  for  life  among  such  devisees,  (c) 

(a)  As  to  "  rcYersion,"  lee  ante,  477. 

{b)  Vanderplank  v.  King,  1845,  cor.  Sir  J.  Wigram,  V.  C,  7  Jurist,  54S.  In  Uiis 
n«e  llie  ineqiulilj  was  produced  by  the  applicalioQ  of  the  cy  prea  doctrine  in  regard 
10  die  member  oF  a  closa  wbo  was  bom  after  Clie  deatb  of  Che  lesinlor,  atid  is  therefore 
an  important  case  in  reference  to  that  doctrine,  as  to  which,  vide  ante,  toI.  1,  p.  2G0. 
See  aleo  Lewis  oo  the  Law  of  Perpetuity,  426. 

(c)  The  reader  will  probably  hare  inferred,  from  the  abaeoce  [hronKhont  the  prei- 
ent  chapter  of  an;  allusion  to  the  failure  of  issue  clause  ioche  recent  Statute  of  Wills, 
that  the  writer  conceives  that  the  enacttneat  does  not  affect  the  implication  of  cross 
romunders  from  expressions  of  this  nature.  Such,  undoubtedly,  is  his  opinion;  in 
support  of  which  it  will  be  sufflcieot  to  observe,  that  the  Z9th  section  expressly  excepts 
outof  iJie  statutory  rale  of  oonstrucuon,  cases  in  which  a  contrary  intention  appean 
b;  the  will,  by  reason  of  a  preceding  gin  being,  without  anjr  imphcation  arising  from 
such  words,  a  limitation  of  an  estate  tail  lo  such  person  or  issue,  or  otherwise.  Here 
an  express  estate  tail  ii,  by  the  prior  devise,  given  to  the  person  whose  issue  is  referred 
to  bv  (he  words  '*  in  default  of  such  issue,"  &c.,  from  which  the  cross  remainders  are 
implied;  and  hence  it  is  dear  that  this  point  of  construction  remains  wholly  na- 
lonched  by  the  enacted  doctrine. 
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Cbobb  cxetmtoTy  limitatioiiB  not  to  be  implied. 
Cross  execator;  Craau  implied  among  legatees,  [p.  48S.J 
Obserrativia  apan  ScotE  v.  Bareeman,  [p.  483j 
" '-   ■    *>   --'  '^,  with  beqnen  OTor  if  i 


Beqneit  to  A,  B,  and  C,  with  beqne<t  orer  ifonc  only,  or  certda  two,  or  all  died, 

bat  not'providing  for  the  death  of  the  other  two,  [p.  483.1  * 
Implication  of  crass  execatorT  bequest  r^ected  by  Sir  B.  P.  Allien,  bat  hie  decree 

oTcTTuled  bj  Lord  Lo^hboroogh,  (p.  4M.] 
Remarks  apon  Hachell  v.  Winter,  [p.  489.} 
""^  --  children  of  A,  pavable  at  twentj-one,  and  in  «••«  all  shoold  die,  Ac.,  [p.  496.) 


Cross  bequest  not  implied,  Ip.  487.1 
■         "  ''-uli[p.48-.] 


Remark  on  Cume  v.  Gonid,  [p.  487.] 


The  qneatioR  whether  cross  executory  limitatioas  can  be  im- 
plied among  deviseeB  in  fee,  ariBeawhen  real  estate  ia  devisedto 
several  persons  in  fee,  with  a  limitation  ovei  in  case  they  all  die 
nnder  a  given  age,  or  under  any  other  prescribed  circumatancea ; 
In  which  case  it  is  by  no  means  to  be  taken  as  a  necessary  con- 
sequence of  the  doctrine  respecting  the  implication  of  cross  re- 
mainders among  devisees  tn  tail,  discussed  in  the  last  chapter, 
that  reciprocal  executory  limitations  will  be  implied  among  auch 
devisees  in  fee.  The  principal  difference  between  the  two  cases 
seems  to  be  this :  —  In  the  case  of  a  devise  to  several  persons  in 
tail,  assuming  the  intention  to  be  clear  that  the  estate  is  not  to 
go  over  to  the  remainder-man  until  all  the  devisees  shall  have 
died  without  issue,  the  effect  of  not  implying  cross  remainders 
among  the  tenants  in  tail  would  be  to  produce  a  chasm  in  the 
limitations,  inasmuch  as  some  of  the  estates  tail  might  be  spent, 
while  the  ulterior  devise  could  not  take  effect  until  the  failure  of 
all.  (a)     On  the  other  hand,  ia  the  case  of  limitations  in  fee  of 

the  realty,  and  of  absolute  interests  in  personalty,  (both 
[  483  ]     which  are  clearly  governed  *  by  the  same  principle,)  as 

the  primary  gift  includes  the  testator's  whole  estate  or 
interest,  and  that  interest  remains  in  the  objects  in  every  event 
upon  which  it  is  not  divested,  a  partial  intestacy  can  never 
arise  for  want  of  a  limitation  over. 

To  intn>duce  cross  limitations  among  the  devisees  in  sacb  a 


4Eeat,(&thed.4  901,aoai  Baldrick  o.  White,  S  BaUej,  442. 
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case  would  be  to  divest  a  clear  absolute  gift  apon  leasonisg 
merely  conjectural ;  for  the  argument,  that  the  testator  could  not 
intend  the  retention  of  the  property  by  the  respective  devisees 
to  depend  upon  the  prescribed  event  not  happening  to  the  whole, 
however  plausible,  scarcely  amounts  to  more  than  conjecture. 
H&  may  have  such  an  intention ;  aad,  if  act,  the  answer  is, 
vomit  sed  non  dixit. 

If,  therefore,  a  gift  is  made  to  several  persons  io  fee  simple  as 
tenants  in  common,  with  a  limitation  over  iii  case  they  all  die 
under  age,  the  share  of  one  of  the  devisees  dying  during  minority 
will  devolve  upon  his  representatives,  unless  and  until  tlie  whole 
die  under  age. 

Among  the  early  cases,  indeed,  examples  may  be  found  of  a 
diiTerent  rule  being  applied  to  bequests  of  personalty,  between 
whicb  and  devises  in  fee  there  seems,  as  before  suggested,  to  be 
au  intimate  analogy. 

Thus,  iu  Scott  V.  Bai^man,  (a)  one  bequeathed  personalty  to 
bis  wife,  upon  condition  that  she  would  pay  jCwOO  into  the 
hands  of  S.,  in  trust  to  lay  out  the  same,  and  pay  the  interest 
to  the  wife  for  life,  if  she  should  so  long  continue  a  widow,  and, 
after  her  .death  or  marriage,  in  trust  that  8.  should  divide  the 
jE900  among  hb  (the  testator's)  three  daughters  at  their  respec- 
tive ages  of  twenty-one  or  marriage,  provided  that  if  all  his 
three  daughters  should  die  before  their  legacies  should  become 
payable,  then  the  wife  should  have  the  whole  £900  paid  to  her. 
Two  of  the  daughters  died  under  age  and  unmarried, 
*  and  the  question  was,  whether  the  other  was  entitled  [  483  ] 
to  her  sisters'  shares.  Lord  Macclesfield  decided  in  the 
affirmative,  inasmuch  as  the  mother  was  plainly  excluded  unless 
all  the  daughters  died  under  twenty>oiie  or  marriage,. and  their 
sbtues  did  not  vest  absolutely  in  any  of  the  three  daughters 
under  age,  in  regard  that  they  might  all  die  l)efore  twenty- 
one  or  marriage,  in  whicb  case  the  whole  was  devised  to  the 
mothe^. 

This  decision  must  be  supported,  if  at  all,  on  the  ground  that 
the  Court  was  authorized  to  insert  cross  limitations  among  the 
daughters,  by  necessary  inference  firom  the  terms  of  the  gift  over, 
a  conclusion  which  it  will  be  found  very  difficult  to  reconcile 
with  subsequent  decisions.  (6) 

In  the  case  of  Machell  v.  Winter,  (c)  the  next  on  thia  subject, 
personal  property  was  bequeathed  to  three  persons,  with  an  ex- 
press bequest  over  to  the  other  or  others  in  case  of  the  death  of 
one  particularly  named,  or  of  either  of  two  couples  of  the  three 
individuals  named,  under  age,  (but  not  of  the  other  couple,)  and  a 

{a)  St  p.  w.  ss. 

(fr)  See  Schenvk  n.  Lej;h.  5  Vea.  i^S;  S.  C.  9  Id.  300 ;  Bayftrd  v.  Smith,  It  Id. 
470.    And  mora  panicnlarlj  6kej  v.  B«rae«,  3  Her.  334,  pent, 
(e)  3  Ves.  23fi,  636. 
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bequest  over  of  the  entirety  on  the  death  of  all  three.  Two 
eminent  Jodgea  differed  in  opinion  whether  a  crbaa  executwy 
trust  providing  for  the  death  of  such  other  couple  could  be  im- 
plied. The  case  was  this  :  "  A  testatrix  directed  her  household 
goods,  Sec.  to  be  sold,  and  the  money  arising  from  the  sale,  to- 
gether with  the  residue  of  her  personal  estate,  she  bequeathed 
to  her  grandsons  G.  and  J.,  and  to  ber  granddaughter  C,  to  be 
equally  divided  between  them,  share  and  share  alike ;  the  shaiee 

of  her  grandsons,  with  the  interest  or  accumulation 
[  484  ]     thereof,  after  a  deduction  for  their  *  maintenance  and 

preferment,  to  be  paid  to  them  respectively  on  theii 
attaining  the  age  of  twenty-one  years,  and  the  share  of  her 
granddaughter  with  .the  interest  and  accumulation,  at  twenty- 
one  or  marriage.  Then,  after  a  direction  for  maintenance  and 
preferment  out  of  the  interest,  the  testatrix  declared,  that  in  case 
her  granddaughter  C.  should  happen  to  die  under  the  age  of 
twenty-one  years  and  unmarried,  the  share  of  the  residue  of  her 
personal  estate  so  given  to  her,  with  the  accumulated  interest 
thereon,  should  go  and  be  equally  divided  between  her  two 
grandsons ;  and  in  case  of  the  death  of  either  of  them,  the 
whole  shoold  be  paid  to  thfe  survivor;  and  that  in  case- either  of 
her  grandsons  should  die  under  the  age  of  twenty-one,  the  share 
of  her  grandson  so  dying  should  go  to  the  survivor  of  her  two 
grandsons ;  and  in  case  her  two  grandsons  should  die  under  the 
age  of  twenty-one,  and  her  granddaughter  under  twenty-one  and 
unmarried,  the  whole  of  their  respective  shares  of  the  residue  of 
her  personal  estate,  with  the  accumolatioii  thereon  as  aforesaid, 
should  go  and  be  paid  to  her  nephew  B.  (It  will  be  observed 
that  the  event,  which  happened,  of  the  death  of  both  the  grand- 
sons under  twenty-one,  and  of  them  only,  was  not  provided  for.) 
Sir  B.  F.  Arden,  M.  B.,  considered  that  there  was  no  doubt  that 
the  grandchildren  took  a  vested  interest ;  and  as  it  was  not  taken 
out  of  them  in  the  event  that  had  happened,  he  conceived  himself 
not  authorized  to  supply  the  defect  in  favor  of  the  granddaughter; 
though  he  had  no  doubt  as  to  the  intention.  But  Lord  Lough- 
borough, on  appeal,  reversed  this  decree ;  his  Lordship  thinkiug, 
on  the  one  hand,  that  the  shares  did  not  vest  in  the  grandsons 
until  twenty-one,  and,  on  the  other,  that  there  was  a  necessary 
implication  in  favor  of  the  granddaughter,  it  being  clear  that 

what  defeated  (quaere,  would  precede  ?)  the  gift  over  to 
[  485  ]     the  nephew,  *  who  could  only  take  the  entirety  of  the 

fund,  and  that  on  the  death  of  all  the  grandchildren, 
must  be  a  disposition  of  the  whole  in  favor  of  the  graudchildren, 
the  preferable  objects  of  the  testator's  bounty,  and  to  avoid  a 
partial  intestacy. 

The  views  taken  of  this  case  by  the  Master  of  the  Bolls  and 
the  Lioid  Chancellor,  it  will  be  seen,  were  wholly  different ;  the 
former  considering  the  gift  as  vested  in  the  grandchildren,  to  be 
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divested  only  in  the  event  expressly  provided  for ;  and  the  latter 
aa  a  conUngeiU  bequeet  to  tfaem,  with  an  express  cross  executory 
contingent  beqaest  in  a  certain  event,  and  ^n  implied  cross  be- 
qnest  in  another  event.  There  is  certainly  great  difRcultv  io 
both  branches  of  Lord  Loughbcvough's  faypothetjis.  According 
to  the  doctrine  of  all  the  authorities,  the  bequest  clearly  con- 
ferred a  vested  interest ;  (a)  and,  if  vested,  it  was  impossible, 
consistently  with  sound  principles  of  constzuction;  to  divest  it 
except  on  the  happening  of  the  prescribed  event;  and  the 
obstacle  to  this  was  the  more  insuperable,  tiom  the  circum- 
stance, that  the  express  cross  limitations,  ao  far  as  they  went, 
did  not  establish  a  complete  reciprocity  between  the  legatees ; 
for  the  share  of  the  granddanghtex  at  her  death,  under  age,  wa« 
to  go  to  both  the  grandsons,  but  the  share  of  oue  of  the  grand- 
eons  so  dying  was  to  belong  exclusively  to  the  other  grandson. 
But,  independently  of  this  very  material  circumstance,  there 
seems  to  have  been  no  valid  ground  for  divesting  the  shares  in 
the  event  which  had  happened  ;  nor,  it  is  important  to 
observe,  does  Liord  Lougbboroueb  *  advance  any  such  [  486  ] 
doctrine,  for  he  evidently  considered  the  holding  the 
granddaughter  to  be  entitled  to  be  cansequential  on  hb  holding 
the  bequest  to  the  whole  to  be  contiriffetU,  his  object  being  to 
"  cvoid  a  partial  intestacy ; "  and  it  by  no  means  follows,  that  if 
he  had  considered  the  interest  as  vested,  he  would  have  felt 
himself  auth6rized  to  imply  another  gift  in  derogation  of  iL 
His  Lordship's  reasoning  does  not  appear  to  have  satisfied  the 
Master  of  the  Koils,  who,  in  a  subsequent  case,  (6)  expressed 
his  conviction  that  his  own  determination  was  right.  In  that 
conviction  probably  the  reader  will  be  disposed  to  join,  on  his 
perusing  the  case  of  Skey  v.  Bamea,  (c)  which  is  a  leading  au- 
thority on  this  subject,  and  was  as  follows :  — 

A  testator  bequeathed  his  personal  estate  to  bnstees  for  his 
daughter  for  life,  and  after  her  decease  to  and  among  all  and 
every  the  child  or  children  of  his  daughter  and  the  lawful  issue 
of  a  deceased  child,  in  such  proportions  as  bis  daughter  should 
appoint,  and  in  default  of  appointment,  then  the  same  to  go  to 
and  be  equally  divided  between  them,  share  and  share  alike, 
and  if  there  should  be  but  one  child,  then  to  such  only  child ; 
the  portion  or  portJons  of  such  of  them  as  should  be  a  son  or 
sons,  to  be  paid  at  hia  or  their  respective  ages  of  twenty-one  and 
the  portion  or  portions  of  such  of  them  as  should  be  a  daughter 
or  daughters  to  be  paid  at  her  or  their  respective  ages  of  twenty- 
one  or  days  of  marriage ;  but  in  case  there  should  be  no  such  issue 

(a)  See  ouea  pisiim,  cb*p.  xxvi.  vol.  1,  p.  726.  Lord  Loaghboroagh  oertiinlj 
appesn  to  bave  been  grtulj  mclined  to  bold  gifti  (o  be  coDtiDgent  apou  twj  alight 
erouDds,  u  will  appear  bj  BCrettl  of  bia  Lordahtp's  dedaioiu  in  the  cliapler  jUt  re- 
hnvd  to. 
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of  the  body  of  his  daughter,  or  all  such  issue  should  die  without 
issue  before  his  or  their  respective  portions  should  become  payable 
as  aforesaid,  then  ^1000  for  his  sister  M.  and  her 
[  487  ]  family,  *  and  £1500  for  his  niece  A  and  ber  family; 
and  in  case  there  should  be  no  issue  of  either,  for  his 
nephew  T.,  whom  he  also  made  hia  residuary  legatee.  .  The 
will  contained  a  proviso,  authorizing  the  trustees  to  apply  the 
interest  of  the  children's  portions  for  their  maintenance  until 
they  became  payable.  One  of  the  children  having  survived  ber 
mother,  and  died  under  twenty-one  and  unmarried,  her  share 
was  claimed  by  the  snrviTors  and  the  representatives  of  those 
who  bad  attained  their  majority  and  died,  principally  on  the 
authority  of  Scott  v.  Bargeman,  (a)  Sir  W.  Grant,  though  he 
thought  that  case  to  be  right  in  its  resalt,  held  that  the  be- 
quests vested  immediately,  and  that  the  contingency  had  not 
happened  on  which  they  were  to  be  divested;  consequently  the 
share  of  the  deceased  child  belonged  to  her  representative. 

It  is  not  very  easy  to  reconcile  with  hia  Honor's  decision  his 
approval  of  Scott  v.  Bargeman,  of  whose  authority  that  decision 
seems  to  be  wholly  subversive. 

The  case  of  Skey  v.  Barnes  may,  it  is  conceived,  be  considered 
to  have  fixed  the  rule  of  law  on  this  important  doctrine  of  testa- 
mentary construction.  * 

A  recent  case  which  may  possibly  have  been  decided  in  refer- 
ence to  the  doctrine  discussed  in  the  present  chapter,  is  Currie  v. 
Gould,  (b)  where  a  testator  bequeathed  to  A  the  sum  of  X500, 
and  in  case  of  her  death,  either  before  or  after  the  testator,'  to 
devolve  to  her  child  or  children ;  or,  in  the  event  of  their  being 
also  dead  at  ber  decease,  to  B.  There  were  three  children,  one 
of  whom  only  snrvived  A ;  Lord  Langdale,  M.  B.,  held,  that 
the  surviving  child  was  entitled  to  the  whole  fund.  It  does  not 
appear  from  the  judgment  of  the  M.  R.  whether  he 
[  438  ]  considered  *  the  gUt  to  the  children  to  be  contingent, 
as  being  confined  to  those  who  should  be  living  at  A's 
decease,  or  that  the  children  took  vested  interests,  with  an  im- 
plied gift  over  of  the  shares  of  any  who  should  die  in  the  life- 
time of  A,  to  the  survivors  or  survivor,  (c)  In  the  latter  point 
of  view  the  case  would  deserve  , peculiar  attention ;  but,  as  the 
former  seems  to  be  the  more  simple  and  unexceptionable  ground, 
we  cannot  confidently  claim  this  case  as  an  authority  on  the 
present  subject. 

fa)  Anle,4S9. 

lb)  4  Bear.  117. 

jc)  Or  tbe  H.  R.  might  h&re  C0Q»idered  that  the  gift  iru  joint,  and  conieqacDtlj 
devolved  to  aurriTora.  lo  which,  however,  the  doctrine  of  Woodgau  v.  Unwin,  4  Sim. 
129,  discogeed  ante,  160,  wonld  aeem  to  stand  oppoied. 
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CHAPTER   XLV. 


I.  Bule  cofuidered  in  relation  to  various  words  by  which  an 
Estate  Tail  may  be  created. 
IL  Bequest  over  after  such  Oifls. 

IIL  S^eet  of  LimUations  in  strict  settlement  upon  Personal 
Property,  Sfc. 


Thoasfa  the  bequcM  be  refereotiftl  to  ibe  dsTue,  [p.  490.] 

fVonS  ef  ^ttnha^ion,  &c.  umexed  to  the  limitation  lo  the  bein  of  the  bo4j,  Ac 

|p.  «!.] 
ObeerradoDi  upon  Jacob*  v.  AmjUt,  [p.  491.] 
Bemark  on  Wilaon  n.  YniuiUaR,'  (p.  493.] 
Where  tbe  bequest  il  to  a  penoa  and  his  unie  simply,  (p.  493.] 
Whether  "  iasue  "  explained  to  mean  issue  oX  the  dtaih,  [p.  493.] 
To  fonT  persona  and  the  issue  of  their  respectiTe  bodies,  (p.  493.) 
BeqoeM  to  A.f<>r  life,  and  after  his  death  to  hi*  iuue,  [p.  494.] 
Lord  Thnrlow''s  constnictioD  in  Knight  r.  Ellis,  [p.  494.] 
Bemarka  apon  Knight  v.  Ellis,  [p.  496.] 
Bemark  on  Atlomej-Oeneral  n.  Bright,  [p.  496.] 
Gift  to  the  issae  as  teaaute  in  common,  [p.  497.] 
General  concliuion,  [p.  498,] 
BeqneM  to  A.  and  ber  children,  [p.  499.} 

Beqneet  over  in  c«ie  of  death,  mtbont  aavliig  mj  child  or  duldren,  [p.  499.] 
Gift  to  Iseoe  bjr  war  of  sobstitation,  [p.  500.J 
T«  five  pereon*  and  their  leepective  liine  per  stirpes,  [p.  500.] 
BetoMk*  on  Pearaon  b.  Stephen,  [p.  BOI  ,1 

To  the  dsngburt  of  T.  aod  tbair  uane,  wilh  beneat  of  mrriTorabip,  (p.  IH>3.] 
Beuatk  on  Gibba  s.  Talt,  [p.  SfaA 
luae  not  entitled  mncDrrentlj  with  ancestor,  [p.  603.]^ 
iHlie  held  entitled  ooncnrrentlj  vith  ancestor,  [p.  MSJ 
Beqneste  over  after  gifts  in  question,  when  Toid,'  [p.  MM.) 
Brett  D.  Sawbridge,  OTermlad  br  Pelham  t>.  Oregorj,  {p.  SOS.] 
8nch  gifts  maj  Iw  made  defeasible  on  a  collateral  erent,  [p.  9U6.] 
EBto  of  act  1  Tict  c.  2a,  V  S»,  on  this  role  of  eonstmctioii,  [p,  SOe.J 
As  to  annexing  personal  to  real  estate,  devised  in  strict  settlement,  [p.  SOT.j 

L  It  has  been  established  by  a.  long  series  -of  cases,  (a)  that 
where  personal  estate  (includiDg,  of  course,  tCTms  of  years  of 
whatever  duration,)  is  bequeathed  in  language  which,  if  applied 
to  real  estate,  would  create  an  estate  tail,  it  vests  absolutely  in 

la)  Boll.  Bep.  8S6 ;  Bntib.  38 ;  S  Ch.  Bep.  14  ;  1  LeT.  390 ;  a  Tern.  8S4 ;  1  P.  W. 
190  j  Pre.  Ch.  431;  8  Tin.  Ab.  4»1,  pi.  SS^  S  Eq.  Ca.  Ab.  336 ;  3  B.  F.  C.  (Toml. 
ed.)99,9M,  37Ti  TId.4S3;  1  Tee.  Sen.  139, 154;  aB.  C.  C.33,  197;  11  Tea.  SST ; 
9  Ves.  &Bea.  03;  I  Mer.  30,  971 ;  19  Tee.  73,  170,574;  3  Uec  176;  4  Hadd.  360; 
8  Sim.  39. 

VOL.  II.  80 
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the  person  who  would  be  the  immediate  donee  in  tail,  and  con- 
sequently devolves  at  his  death  to  hie  personal  representative, 
(whether  he  leaves  issue  or  not,)  and  not  to  his  heir  in  tail.' 

This  rule  is  not  confined,  aa  has  b'een  Bometimes  affirmed,  (a) 
to  cases  in  which  the  words,  if  used  in  reference  to  realty,  would 
create  an  express  estate  tail ;  for  it  applies  also  to  those  in  which 
an  estate  tail  would  arise  /»/ implication,  except  in  the  particular 
»  caee  in  which  words  expressive  of  a  failure  of  issue  re- 

[  490  ]  <»ive  a  different  *  construction  in  reference  to  real  and 
personal  estate,  (b)  Thus,  where,  by  a  will,  which  is 
regulated  by  the  old  law,  pereonai^  is  bequeathed  to  A,  or  to 
A  and  his  heirs,  and  if  he  shall  die  without  issue,  to  B,  (which 
would  clearly  make  A  tenant  in  tail  of  real  estate,)  he  will  take 
the  absolute  interest,  (c) 

The  rule  under  consideration  also  applies  to  those  cases  in 
which,  by  the  operation  of  the  rule  in  SheUey's  case,  (d)  the 
terms  of  the  bequest  wonld,  in  reference  to  real  estate,  create  an 
estate  tail. 

Thus,  in  Garth  v.  Baldwin,  (e)  where  a  testator  devised  real 

(a)  Atklngon  v.  Hatchiason,  3  P.  W.  MS. 

(M  Sm  anu,  418. 

jc)  Love  V.  Windham,  3  Ch.  Rep.  U  ;  8.  C.  1  Lev.  S90  ;  Greene  r.  Ward,  1  RoM. 
362  ;  Campbell  v.  Uardinfi:,  3  Rnsi.  &  Mjl.  390 ;  Dank  n.  Fenuer,  2  Bum.  (k  M.  59T  ; 
Simmons  d.  Simmong,  8  Sim.  as. 

Id)   Ab  Id  irhicb  gee  «J)le,  3TI. 

(e)  3  Vet.  Sen.  646  ;  see  slao  Batcerfield  v.  Battcrfleld,  1  Vei.  Ben.  133,  193 ; 
Toihill  V.  Earl  of  ChaUiam,  T  B.  P.  C.  {Toml.  eil.)  453 ;  S.  C.  at  the  RoUa,  nom. 
Totiiill  V.  Pitt,  stated  1  Hadd.  488 ;  Bart  of  Ternlam  e.  BathDnt,  cor.  Sii  L..  »ud- 
well,  V.  0, 1843,  7  Jari«t,  aflS. 

1  See  to  (he  lanra  eSbct,  3  Kent,  (Sih  ed.)  3U,  S54 ;  4  lb.  3B3 ;  Attomer-OeiMnd 
D.  BajW,  3Bto.  C.  C.  (Perkins's  ed.)  533  ;  Knieht  o.  Ellis,  3  lb.  S70  ;  FoIdt  f.  Bnr- 
ncU,  I  lb.  3SS  ;  Attorney-General  u.  Bird,  1  lb.  173,  and  ootci  ;  Ckadiam  v.  totbill,  t 
Bro.  P.  C.  450;  Britton  if.  Twining.  3  Merir.  176;  Patenon  if.  Ellis,  11  Wendell, 
399;  Tothill  v.  Piu,  1  Madd.4BBi  JaekK)n  d.  Boll,  1(1  Johna.  19;  HralTf  v.  FekUr, 
2  M'Cord,  323;  Hathuwi  v.  Daniel,  3  Harw.  346;  Moody  t>.  Walker,  8  Aikumu, 
147  ;  Phillips  v.  Eastwood,  Llovd  &  Qoold,  Temp.  Sugd.  S'O ;  Lcpioe  ti.  Feranl,  9 
RnsB.  &  Mj.  378 ;  3  Story,  Eq.  Jnr.  t  B90 ;  Smith's  Appeal,  S3  Foon.  State,  Bap.  9. 

See  3  Story,  E^.  Jnr.  j  988,  where  ii:  ts  said,  that  in  reguti  to  term*  lor  yean  and 
personal  chattels,  it  may  be  obKerred,  that  (hey  are  capable  of  being  limitwl  in  eqn^ 
m  Etrict  settlement,  in  the  some  way  and  to  the  une  exteat.  as  reaJ  ealAte*  of  ■nheri^ 
ance  may  be ;  so  ae  to  be  trammisaiUe,  like  beir-looms.  See  alM  jt^tdyce  ■■  Font, 
2  Vo9.  (Samner's  ed.)  936,  note  (n) ;  Chtlty,  Gen.  Pnc.  10),  c.  8,  (  1. 

Coarts  seem  very  much  inclined  to  support  limitations  eren  of  perKinBl  eelale. 
Feanie  on  Execnlory  Dev.  by  Powell,  186.  339,  339  ;  Daihiell  d.  Dasbiell,  S  Harr.  & 
Oil),  117;  Eidielber^r  v.  Bemetz,  IT  Serg.  &  R.  393;  Moffat  p.  Strong.  10  Johns. 
IS;  Newton  v.  Gri^tb,  1  Harr.  &  GUI,  111;  Royalt  u.  Eppes,  8  Hnnf.  47B;  Hannaa 
r.  Osbame,  4  Paige.  336;  Cudworth  >.  Hall,  3  Desaos.  398;  Clifton  n.  Haig,  4 
DeeauB.  330  ;  I^rd  Douglas  v.  Chalmer  3  Ves.  [Sumner's  ed.)  90K  note  (a.) 

Far  a  fnr^r  eonnderation  of  this  subject,  see  3  Williams,  Ex.  fid.  Am.  ed.)  507, 
etKq;  2  Slorj,  Eq.  Jar.  4i  988,  9B9,  990;  Vau^an  D.  Buralcm,  3  Bro.  C.  C.  101 ; 
Rice  V.  Saucrwhite,  1  Dev.  &  Bat.  Eq.  69  ;  Mniyek  v.  Vanderiiont,  1  Bailey,  Eq.  48 ; 
Anie,'Tol.  1,  p.  793,  and  notes. 

A  Limitation  orerof  personal  esUle,  after  A  dying  undOT  age,  and  wlibont  tsane, 
was  held  good,  the  contingency  not  being  too  remote.  Jones  v,  Sotboroa,  10  Gill.  A 
Johns.  187. 
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and  penonal  estate  to  A.,  in  tnut  to  pay  the  lents  and  profits  to 
S.  for  life,  and  after  her  death  to  pay  the  same  to  E.for  life,  and 
'  afterwards  to  pay  the  same  to  the  heirs  of  his  body,  and  for  want 
of  snoh  issue,  over ;  Lord  Hardwicke  held  that  E.  wae  tenant 
in  tail  of  the  real  estate,  and  entitled  absolutely  to  the  person- 
alty. 

And  of  conrae  it  i%  immaterial  in  soch  a  case  whether  the  be- 
qnest  itself  contain  the  words  of  limitation,  or  refer  to  a  devise 
of  realty,  creating  an  estate  tail. 

As  in  the  case  of  Bronncker  v.  Bagot,  (a)  where  a  testator  de* 
vised  bia  real  estate  to  B.  for  life,  withont  impeachment  of  waste, 
remainder  to  tmstees  to  preserve  cohtingent  remaiDder  to  the 
heirs  of  the  body  of  B. ;  and  by  a  codicil  he  bequeathed  his  per- 
sonal estate  nnd^  the  same  persons,  and  in  the  same 
manner,  as  he  haid  *  by  his  wdl  devised  his  real  estate.  [  491  ] 
It  was  cootended,  that  although,  as  to  real  estate,  this 
rule  of  law  was  too  strong  for  tiie  intention  of  the  testator,  yet 
that  a  different  construction  might  be  put  upon  the  words  as 
applied  to  peraonalty,  to  prevent  the  application  of  the  rule 
where  it  went  to  defeat  the  obvions  intention,  as  in  this  case  ; 
but  Sir  W.  Grant,  M.  R.,  held,  that  the  testator  having  declared 
his  intention  respecting  his  personal  estate,  only  by  referring  to 
the  terms  of  the  devise  of  the  real  estate,  and  as  the  law  had 
ascertained  those  terms  to  give  an  estate  tail  in  the  realty,  they 
would  give  the  absolute  interest  in  personalty. 

The  next  question  is,  whether  words  of  distribution  or  other 
expressions  marking  a  course  of  enjoyment  inconsistent  with  the 
devolution  of  an  estate  tail,  annexed  to  the  limitation  to  the 
heirs  of  the  body,  are  in  these  cases  inoperative  to  vary  the  cob- 
struction,  as  we  have  seen  they  are  now  held  to  be  in  devises  of 
real  estate.  (&)  The  alErmatiVe  would  seem  to  follow  from  the 
principle  of  the  preceding  cases,  though  such  a  conclusion  in- 
volves a  direct  contradiction  of  the  case  of  Jacobs  v.  Amyatt,  (c) 
where  personalty  was  bequeathed  to  A  for  life,  and  after  her  de- 
cease unto  the  heirs  of  her  body  lawfully  begotten,  equally  to 
be  divided  between  them,  share  and  share  alike ;  and  in  default 
of  such  issue,  over;  and  it  was  held  by  Lord  Thnrlow,  con- 
firming a  decree  of  Sir  R.  I*.  Arden,  M.  R.,  that  A  took  a  life 
interest  only. 

Lord  Thuflow  seems  to  have  decided  this  case,  not  upon  any 
diatioction  between  gifts  of  real  and  personal  estate,  in  regard  to 
the  rejection  of  the  words  of  distribution,  but  upon  the  ground 
that  a  eicnilaT  construction  would  have  been  adopted 
of  a  devise  of  real  estate  *  in  the  same  terms ;  since  he  |  492  ] 
found  it  necessary,  in  order  to  arrive  at  this  conclusion, 

(a)  2  Mer.  3TI ;  S.  C.  19  Vet.  574 ;  see  aled  DooglM  v.  CongroTc,  I  BesT.  159. 
\b)  %ee  ante,  STT. 
(c)  4  B.  C-  C.  943. 
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to.deny  the  antbority  of  King  v.  Burcbell,  (a)  and  Doe  v.  Applin,  (6) 
in  both  which  the  deriseB  were  of  real  estate.  As  these  cases 
have  been  since  fully  confirmed,  (c)  and  as  it  is  now  clear  that  a  - 
devise  such  aa  that  in  Jacobs  v.  Amyatt  would  create  an  estate 
tail  in  realty,  (d\  the  latter  case,  it  is  coDceived,  may  be  classed 
among  those  which  have  been  overruled  by  the  decxsioaB  estab- 
lishing that  the  words  "  heirs  of  the  body|'  are  not  to  be  con- 
trolled by  expressions  pointing  to  a  different  mode  of  devolution 
or  enjoyment. 

In  some  earlier  cases,  too,  words  which  would  unquestionably 
have  created  an  estate  tail  in  reference  to  real  estate,  have  been 
held  not  to  confer  the  absolute  interest  in  personalty.  As  in 
Wilson  V.  Vanaittart,  (e)  where  the  bequest  was  to  W.  and  his 
heirs  male,  equallg  to  be  divided  anumg^  ^em,  share  and  share 
alike ;  and  it  was  held  by  Lords  Commissioners  Smith  and 
Batburst,  that  W.  took  an  estate  for  life,  with  remainder  to 
bis  sons. 

This  is  an  extraordinary  decision.  Not  only  was  there  no 
gift  to  sons,  but  no  gift  even  to  heirs  by  way  of  remainder.  The 
authority  of  the  reporter  ia  not  very  high,  and  in  this  instance 
bis  statement  is  remarkably  jejune. 

The  principle,  that  where  an  estate  tail  is  treated  by  the  effect 
of  the  words  "  heirs  of  the  body,"  and  by  reason  of  the  inade- 
quacy of  certain  superadded  expressions  to  control  them,  the 
same  words  applied  to  personalty  would  confer  the  absolute 
interest,  was,  in  the  recent  case  of  Congreve  v.  Doug- 
[  493  ]  las,  (/}  considered  as  so  clear  and  indispntable,  "that 
the  question  was  argued  as  being  identical  in  the  re- 
spective cases,  the  only  subject  of  contention  being  whether 
there  was  or  was  not  an  estate  tail  in  the  realty. 

A  point  of  still  greater  difficulty  arises  in  determining  to 
what  extent  the  rule  under  consideration  applies  to  cases  in 
which  the  word  issue,  occurring  in  devises  of  real  estate,  is  a 
word  of  limitation. 

This,  at  least,  is  clear,  that  a  simple  bequest  to  A  and  his 
issue,  which,  if  the  subject  of  disposition  were  real  estate,  would 
indisputably  make  A  tenant  in  tail,  (^)  confers  on  him  the 
absolute  ownership  in  personalty. 

Lord  Hardwicke,  in  Lampley  v.  Blower,  (A)  admitted  this 
proposition,  though  he  held  that  a  bequest  over  to  the  survivor, 
in  case  either  of  the  legatees  died  withont  leaving  issue,  (which 


(a)  Amb.  974,  ginco  bcCUr  raporWd,  1  Ed.  424,  ante,  S7S,  338. 

lb)  4  Dura.  £E.  82,  ante,  344,  401. 

<c)  Sm  ante,  286. 

{(/)  See  JesBOD  d.  Wright,  3  Bli.  1,  and  other  cues  ante,  180,  d 

(«)  Amb.  sea. 

(/)  1  Bear.  1S9;  see  also  Tate  c.  CUAe,id.  100,anie,39l. 

(y)  See  aace,  339. 

(A)  3  Atk.  397. 
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in  legal  coostrnction  means,  in  regard  to  personalty,  (a)  issue 
living  ai  the  death,)  explained  '*  issue  "  in  the  body  of  the  devise 
to  be  used  in  the  same  sense. 

Tiiis  seems  to  be  rather  a  strained  construction,  and  is  incon- 
sistent with  the  subsequent  case  of  Lyon  v.  Mitchell,  (6)  which 
is  a  direct  authority  as  to  the  effect  of  a  bequest  simply  to  A^nd 
bis  issue.  A  testator  bequeathed  personalty  to  bis  four  sons, 
share  and  ehare  alike,  as  tenants  in  common,  and  to  the  issue  of 
their  several  and  respective  bodies  lawfully  begotten;  but  in  case 
of  the  death  of  any  or  either  of  them  without  issue  lawfully  be> 
gotten  Uving  at  the  time  of  his  or  their  respective  deaths,  then  the 
part  on  share  of  him  or  them  so  dyiug  should  go  to  the  suTvivom 
OT  stirvivor  equally,  and  to  the  issue  of  their  several  and 
lespective  bodies  lawfully  begotten.  *  Sir  T.  Plumer,  [  494  ] 
V.  C,  after  reviewing  the  authorities,  held,  upon  the 
general  rule,  that  as  the  words  of  the  bequest  would  have  made 
the  sons  tenants  in  tail  of  real  estate,  they  took  absolute  interests 
in  the  personalty,  with  bene&t  of  survivorship  in  case  any  or 
either  of  them  died  without  issue  living  at  their  death  re- 
spectively. 

Our  next  inquiry  is,  whether  a  bequest  to  A/or  life,  and  after 
his  death  to  his  issue,  operates,  by  force  of  the  same  rule  of  con- 
struction, to  vest  the  absolute  interest  in  A. 

Now,  as  such  a  devise  would  clearly  create  an  estate  tail  in  A, 
and  as  it  has  been  shown  that  the  rule  which  makes  the  legatee 
ab8<dute  owner  of  personalty  where  he  would  be  tenant  in  tail 
of  real  estate,  applies  to  gift^  falling  within  the  rule  in  Shelley's 
case,  (c)  where  heirs  of  the  body  are  the  words  of  limitation,  as 
well  as  to  those  in  which  an  implied  gift  is  raised  in  the  issue ; 
and,  as  lastly,  as  we  have  just  seen,  the  rule  applies  where  the 
gift  to  the  ancestor  and  issue  is  in  one  clause  (the  issue  being  to 
take  concwrreiUly  mith,  and  not  by  way  of  remainder  after,  the 
ancestor,)  (d)  the  inevitable  conclusion  would  seem  to  be,  that 
in  the  case  suggested,  A  would  be  absolutely  entitled. 

This  conclusion,  however,  is  encountered  by  the  case  of 
Knight  V.  Ellis,  (e)  where  the  testator  ^ve  certain  moneys  to 
trustees,  upon  trust,  to  permit  ids  nephew  T.  to  receive  the  in- 
terest during  his  natural  life,  and  after  his  decease  he  gave  the 
said  moneys  to  the  issue  male  of  his  nephew,  and  in  default  of 
such  issoe  he  gave  the  same  over.  The  question  was, 
whether  T.  was  entitled  for  life,  or  absolutely.  *  Lord  [  495  ] 
Thurlow  decided  that  he  had  a  life  interest  07Uy. 

In  reference  to  the  cases  establishing  the  role,  that  words 

(a)  See>Dte,4IS. 
|i)  I  Hadd.  46T. 

(c)  Tbat  tbe  rale  )■  Sbelle]r'sc*Mapp(ies,vfaaUT«rt«tfae  wordoflimiUtioD  osed. 
Me  aate,  M6. 
(J)  As  to  sntb  CMCa  of  denua,  see  uite,  493. 
(e)  3  B.  C.  C.  570. 
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which  would  create  an  estate  tail  in  leal  estate  confer  an  absolute 
interest  in  personalty,  his  Lordship  said,  "  It  must  have  occtured 
to  the  Judges  who  decided  those  cases,  that  nnder  the  idea  of 
making  the  rules  of  decision  as  to  leasehold  estates  analogous  to 
those  which  are  applied  to  estates  of  inheritance,  the  intention 
of  the  testator  must  be  much  oftener  disappointed  than  carried 
into  effect,  and  then  there  is  no  wonder  that  the  Court  should 
try  to  get  out  of  the  technical  rule  by  any  means  that  it  can. 
Now  what  do  the  cases  come  to  ?  A  man  by  his  will  devises 
to  A  for  life,  there  being  plainly  an  interest  only  for  life  given ; 
if  that  were  all,  the  disposition  would  end  there  as  to  A,  and 
any  other  gift  would  be  effectual  after  his  death.  The  testator 
then  gives  the  same  fond  (qusre,  land)  over  to  B  after  failoie 
of  issue  of  A.  What  is  the  Court  to  do  ?  It  is  clear  that  a 
life  interest  oidy  is  ^ven  to  A  It  is  clear  that  no  benefit  is 
given  to  B,  while  there  is  any  issue  of  A.  The  consequence 
is,  that  as  no  interest  springs  to  B,  and  no  express  estate  is 
given  after  the  death  of  A,  the  intermediate  interest  would  be 
undisposed  of,  unless  A  was  considered  as  tfLking  for  the  bene- 
fit of  his  issue,  as  well  as  of  hinwelf ;  and  as  the  words  in  this 
case  are  capable  of  such  amplification;  the  Court  naturally  im- 
plies an  intention  in  the  testator  that  A  should  so  take  that 
the  property  might  be  transmissible  through  him  to  his  issue, 
and  be  was  therefore  considered  as  taking  an  estate  tail,  which 
would  descend  on  his  issne.  Now,  an  estate  in  chattels  is  not 
transmissible  to  the  issue  in  the  same  manner  as  leal  estate, 
nor  capable  of  any  kind  of  descent,  and  therefore  an  estate  in 
chattels  so  given,  from  the  necessity  of  the  thing,  gives  the 

whole  interest  to  the  first  taker ;  but  if  the  testator, 
[  496  ]     *  without  leaving  it  to  the  necessary  implication,  gives 

the  fund  expressly  to  the  issue,  they  are  not  driven  to 
the  former  rule ;  bat  the  issue  may  take  as  purchasers,  and  then 
there  is  an  end  of  the  enlargement  of  any  kind,  of  the  estate  of 
the  tenant  for  life  ;  for  another  estate  is  given  after  his  death  to 
other  persons,  who  are  to  take  by  purchase.  It  no  longer  rests 
on  conjecture." 

It  is  difficult  to  accede  to  the  reasoning  which  makes  an  im- 
plied bequest  to  the  issue  vest  in  the  legatee  an  absolute  interest, 
and  denies  the  same  effect  to  au  express  limitation.  The  Court, 
in  these  cases,  merely  supplies  the  word  issue;  and  this  being 
done,  it  is,  according  to  Lord  Thurlow's  hypothesis,  to  have  a 
more  extensive  operation  than  if  the  word  had  been  placed  in 
the  will  by  the  testator.  The  case  of  Knight  v.  Ellis  seems  to 
be  directly  opposed  to,  and  must  therefore  be  considered  as  over^ 
ruled  by,  the  recent  case  of  Attorney-General  e.  Bright,  (a)  where 
a  testator,  after  bequeathing  to  two  persons  the  interest  of  the 
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BUm  of  £500,  four  pei  cent,  stock,  gave  the  fund,  after  the  de- 
cease of  the  Burvivor,  to  A,  to  receive  the  interest  during-  her 
life,  and  then  to  her  issue ;  but,  in  case  of  her  death  without 
issue,  the  £500  stock  to  be  divided  between  her  father's  children 
by  his  second  wife ;  and,  in  default  of  any  children  by  his  second 
wife  living  at  the  testator's  decease,  he  gave  the  same  to  such 
second  wife.  It  was  contended,  on  the  authority  of  Knight  v. 
Ellis,  and  some  earlier  cases,  that  A  had  a  life  interest  only. 
But  Lord  Langdale,  M.  R,  held,  that  the  effect  of  givioK  the 
interest  of  the  £500  stock  to  the  legatee  for  her  life,  and  then 
the  principal  to  her  iaeae,  was  to  give  her  an  absolute  interest 
io  that  sum. 

This  is  a  useful  case,  as  it  embraces  a  point  of  con- 
struction, on  •  which,  however  clear  it  might  seem  to  [  497  ] 
be  upon  principle,  authority  was  wanting.  It  still  leaves 
UDdecided  what  would  be  the  elfect  of  a  gift  of  personalty  to  A 
for  life,  and,  after  his  decease,  to  his  issue,  equally  to  be  divided 
between  them,  or  as  tenants  in  common,  or  accompanied  by 
other  such  expressions.  Even  if  it  could  be  snccesBfully  main- 
tained, that  such  a  gift,  applied  to  real  estate,  would  confer  an 
estate  tail  on  A  (but  which,  we  have  seen,  (a)  is  extremely 
doubtful,)  it  mustiiot  be  too  hastily  assumed  that  A  would  take 
the  absolute  interest  in  personalty  by  force  of  the  rule  under 
consideration.  The  Coiuts  would,  probably,  struggle  against 
such  a  construction,  violating  as  it  does,  the  manifest  intention  of 
the  testator,  and  would  read  the  bequest  as  a  gift  to  the  ancestor 
for  life,  with  remainder  to  his  issue  as  purchasers,  letting  in,  as 
under  gifts  to  children,  (b)  all  the  objects  living  at  the  death  of 
the  testator,  and  who  come  in  esse  during  the  life  interest.  And 
this  conclusion  seems  to  be  somewhat  fortified  by  the  difference 
of  construction  Which  has  obtained  in  regard  to  real  and  personal 
estate,  where  "  issue  "  is  used  clearly  as  a  word  of  purchase,  no 
interest  being  given  to  the  ancestor,  (c)  and  derives  further  con- 
firmatioa  from  the  case  of  Fonnereau  v.  Fonnereau,  {d)  which 
was,  in  substance,  as  follows :  The  testator  eave  a  sum  of 
money  to  trustees,  in  trust  to  pay  the  interest  to  nia  children  ,/br 
H/e,  the  shares  of  such  of  them  as  should  be  daughters  to  tJieir 
separate  use,  and,  after  their  respective  deceases,  in  trust  to  divide 
their  respective  shares  among  the  issue  of  such  of  them  so  dying 
as  they  should  by  will  appoint ;  and,  in  default,  among  the  issue 
equally  at  twenty-one,  with  benefit  of  survivorship  among  the 
issue,  in  case  of  death  under  twenty-one,  and  among 
the  stocks  in  case  of  the  'death  of  any  without  issue,  [  498  ] 
or  of  the  issue  under  twenty-one :  (e)  Lord  Hardwicke 
held  that  the  share  of  a  child  of  a  testator  dying  without  issue 


la)  Ante,  351.  (el  So 

'"    ■    -  -1.  !'')  3  J 

(c)  Thii  la  avei?  brief  abttraet  Of  tin  ci 


(i)  Ante,  TS. 
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did  not  belong  to  him  absolutely,  bat  went  over,  the  interest  onlp 
being  given  to  kim. 

The  distinction  in  regard  to  the  interest  only  being  given, 
which  is  taken  in  this  and  some  other  early  cases,  (a)  is  not  veiy 
anbstantial.  Interest  is  the  osu&uct  of  money,  as  rents  are  of 
land,  and  to  give  it  is  the  ordinary  mode  of  creating  a  life  inter- 
est. An  unumited  gift  of  such  produce  has  been  held  to  be 
equivalent  to  a  bequest  of  the  principaL  It  is  observable,  that 
DO  snch  distinction  was  adverted  to  by  Ixird  Thnrlow,  in  Knight 
V.  Ellis ;  {b)  and  the  case  of  Attcvney-Gieneral  v.  Bright  is  an 
authority  against  it. 

Upon  the  whole,  the  result  is,  that,  though  it  is  clear  that,  by 
the  nile  of  construction  under  consideration,  a  bequest  to  a  per- 
son and  hia  issue  simply,  confers  the  absolute  interest,  and  though 
the  unqualified  terms  in  which  such  rule  has  t>een  often  laid 
down  would  aeem  to  impel  the  Courts  to  the  same  conclusion, 
wherever  the  language  of  the  will  is  such  as  would  create  aji 
estate  tail  of  land,  yet  it  is  extremely  improbable  that,  in  th« 
absence  of  direct  authority,  they  would  cEirry  it  to  the  extreme 
point  to  which  the  cases  have  gone  in  adj  adging  "  issue  "  to  be  a 
word  of  limitation  as  to  real  estate ;  (c)  the  eflect  of  such  con- 
struction, by  entitling  the  first  taker  absolutely,  being  in  geo- 
eral  to  defeat  the  intention  of  the  testator.  Hence 
[499  ]  *(aa  elsewhere  hinted,)  (d)  the  inclination  to  adopt  the 
construction,  which  reads  the  word  "  child,"  "  son,"  ot 
any  other  such  iuformal  expression,  as  a  word  of  limitation,  is 
much  less  strong  in  reference  to  personal  than  real  estate.  Thus, 
in  the  case  of  Gawler  v.  Cadby,  (e)  where  a  bequest  of  leasehold 
bouses  to  the  testator's  daughter  and  her  children  lawfully  begot 
ten,  and,  in  default  of  issue,  then,  after  her  death,  over,  was  con- 
sidered as  not  conferring  on  her  the  absolute  interest,  though  she 
had  no  child,  and  would,  therefore,  if  the  subject  of  gin  had 
been  real  estate,  have  taken  an  estate  tail. 

So,  (/)  where  a  testator  bequeathed  the  residue  of  his  pezsonal 
estate  to  A;  and,  in  case  A  should  die  in  hia  lifetime  or  after- 
wards, without  having  any  child  or  children,  then  gave  the 
residue  over.  A  having  died  without  having  had  a  chiHl,  it  was 
contended,  on  the  authority  of  Chandless  t>.  Price,  (g)  that  there 
was  no  distinction  between  dying  without  children,  and  witiioat 
having  children }  and,  as  the  former  expression  would  raise  an 
estate  tail  in  real  estate,  (h)  it  would  have  the  effect  of  oonfeiring 

{a)  Smithc.  aMver,  I  Vera.  SB,  69 ;  S.  C  1  Eq.  Ca.  Ab.  9C3,  pi.  M. 

(b)  See  uite,  «91. 

(c)  Ante,  338, 
id)  Adm,  316. 
(()  Jacob,  346. 

(y}Slonei>.Haiito,lSiinoiii,4M.  Sm  abo  Malcolm  v.  Tftvlor.  9Bihi.&MtL416. 
ly)  3  Vm.  99. 
(A)  6MUlle,333. 
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the  absolute  inieieat  in  personalty.  Bat  Sir  L.  Shadwell,  V.  C, 
held,  that  the  legatees  over  were  entitled,  conceiving  that  he 
oaght  not  to  put  upon  the  words  in  question  a  construction  which 
they  did  not  strictly  bear,  for  the  purpose  of  defeating  the  inten- 
tion of  the  testator. 

In  not  a  few  cases,  too,  bequests  to  a  person  and  his  children 
have  been  read  as  conferring  on  the  original  legatee  a  life  interest 
only,  with  an  ulterior  gift  of  the  absolute  interest  in  favor  of  the 
children,  (a)  — a  speciee  of  conBtrnction  which  farther 
iliostrates  the  disinclination  *  of  the  Courts  to  hold  [  500  ] 
ambiguous  terms  of  this  description  to  operate  as  words 
of  limitation  in  reference  to  personal  estate. 

The  word  "  issue,"  under  a  joint  gift  to  the  ancestor  and  issue, 
has  also  been  somettmes  construed  as  introducing  a  substituted 
gift  in  favor  of  these  objects,  in  thie  event  of  the  failure  of  the 
original  gift  to  the  ancestor,  who,  if  such  gift  takes  effect,  be- 
comes solely  and  absolutely  entitled. 

Thus,  in  the  case  of  Pearson  v.  Stephen,  (b)  where  the  testator, 
John  Pearson,  bequeathed  to  trustees  eo  much  stock  as  should 
be  sufficient  to  pay  thereout  the  yearly  sum  of  jEIOOO  to  his  wife 
for  her  widowhood ;  and,  after  her  decease  or  marriage,  in  trust 
for  his  five  sons  (naming  them)  and  their  respective  issue,  if  any 
to  be  divided  among  them  in  equal  shares ;  such  issue  to  take 
per  stirpes,  and  not  per  capita.  He  also  gave  j£4000  to  be  in- 
vested m  stock,  in  trust  to  pay  the  dividends  to  his  daughter  8. 
during  her  overture,  and,  upon  the  death  of  G.,  her  husband,  to 
transfer  the  capital  to  her  for  her  sole  use ;  but  in  case  G.  should 
survive  testator's  daughter,  then  in  trust  for  bis  said  five  sons  and 
their  respective  issue,  (if  any,)  to  be  divided  among  them  in  equal 
shares  and  proportions,  such  issue  to  take  per  stirpes,  and  not  per 
capita.  The  testator  also  gave  the  residue  of  his  personal  estate 
to  his  said  five  sons  "and  their  respective  issue,  (i/  any ;")  such 
issue  to  take  per  stirpes  and  not  per  capita,  to  be  divided  among 
them  in  equal  shares  and  proportions  ;  the  shares  of  such  of  them 
as  should  have  attained  the  age  of  twenty-one  years,  to 
be  paid  to  them  respectively  *  forthwith  after  the  testa-  [  501  ] 
tor's  decease;  the  shares  of  such  of  them  as  should  be 
under  that  age,  to  be  paid  to  them  when  and  as  they  should  re- 
spectively attain  such  age.  The  question  was,  what  interests  the 
five  sons  {ait  of  whom  survived  the  testator)  took  under  these 
bequests.  Sir  J.  Leach,  M.  R.,  held,  that  the  sons  took  life  in- 
terests only,  (subject,  as  to  the  j£4000,  to  the  contingency  men- 
tioned in  the  will,)  with  the  ulterior  interest  for  their  children. 
Bat  this  decree  was  reversed  in  the  House  of  Lords ;  where  it 

(a)  Vld«  MM  atsted  >Dt«,  316. 

(6)  5  Bligh,  N.  S.  S04.  Of  eoorae  there  i<  lew  dEfficalQ'  in  ilie  adoption  of  ibli 
conalniclioD  where  the  gin  it  ta  a  penon  or  hii  iscue,  Tide  ante,  roL  1,(1' 153;  kUo 
Price  V.  Locklej,  Bolli,  16  feb.  1843 ;  7  Jar.  143. 
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was  decided  that,  anHer  the  first  bequest,  the  sous  became  abso-  . 
lately  entitled;  and  that,  with  respect  to  the  j£4000,  in  the 
event  of  8.  dying  in  the  lifetime  of  G.,  the  sons  of  the  teetatcw 
liviTiff  at  such  evmt  would  be  absolutely  entitled  to  the  stock  in 
equal  shares ;  but  if  any  of  the  sons  should  die  in  the  lifetime 
of  S.,  leaving  issue,  each  issue,  if  living  at  the  death  of  8.,  would 
be  entitled  to  the  share  or  shares  of  the  fund,  which  their  parents 
would  have  been  entitled  to,  if  living,  such  issue  to  take  the 
shares  in  question  equally  among  them;  and  it  was  also  ad* 
judged  that  the  sons,  at  the  death  of  the  testator,  took  an  abso- 
lute interest  in  the  residue.  And  an  opinion  was  expressed  by 
the  Lord  Chancellor  (Brougham),  that,  if  any  of  the  sons  bad 
died  in  the  lifetime  of  the  testator,  his  children,  living  at  his  (the 
testator's)  death,  would  have  taken,  by  substitution,  the  share  of 
the  parent. 

Here,  it  will  be  observed,  the  words  "and  their  respective 
issue,"  were  considered  to  raise  a  gift  by  snbstitntioD,  to  take 
effect,  as  to  all  the  bequests,  in  the  event  of  any  of  the  legatees 
dying  in  the  testator's  lifetime  leaving  issue,  and  as  to  the 
a40(X)  stock,  in  the  farther  event  of  their  dyiog  during  the  sus- 
pense of  the  contingency  leaving  issue.  The  clause 
[d03]  directing  that  the  issue  should  'take  per  stirpes,  seems 
to  be  decisive  agaiost  the  word  being  cous^ed  as  a 
word  of  limitation. 

The  case  of  Pearson  v.  Stephen  was  referred  to  in  Gibbs  v. 
Tait,  (a)  where  a  testator  bequeathed  the  residue  of  his  personal 
estate  to  his  wife  during  her  widowhood,  and,  after  her  deceaae 
or  marriage,  he  gave  wha{  should  be  remaining  one  moiety  to  J., 
the  son  of  T.,  his  executes  and  administrators,  and  the  other 
moiety  equally  among  all  l^e  daughters  of  T.,  artd  their  issue, 
with  benefit  of  survivorship  and  accruer;  Sir  L.  Shadwell,  V.  C, 
held,  that  the  daughters,  Uving  at  the  distribution  .of  the  fond 
were  absolutely  entitled,  and  not  (as  had  been  contended)  con- 
cnrrently  with  their  issue  which,  his  Honor  observed,  was  a 
most  inconvenient  construction.  He  observed,  that  the  case  was 
weaker  than  Pearson  v.  Stephen. 

This  remark  shows  that  the  Vice- Chancellor  considered  the 
case  before  him  to  belong  to  the  same  class  as  the  cited  author- 
ity ;  perhaps  the  clauses  of  accruer  (which  tire  not  stated)  may 
have  aided  this  interpretation. 

Sometimes  a  testator  having,  in  one  instance,  made  an  express 
and  particular  substitution  of  issue,  thereby  affords  a  ground  for 
applying  a  eimilar  constraction  to  a  bequest  in  the  same  will  to 
a  person  and  bis  issue  simply ;  the  inference  being,  on  a  view  of 
the  entire  will,  that  the  intention  is  the  same  in  the'  respective 
cases. 

Thus,  in  the  case  of  Batter  v.  Ommaney,  (b)  where  a  testator 
(a)  B  Simon*,  13S.  (i)  4  Bnu.  70. 
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beqaeathed  X2000  to  the  children  of  Ma  late  siater  B.  and  theii 
lawfdl  isBue,  in  case  any  of  them  should  die  leaving  lawful 
isBoe.  He  also  gave  onto  and  among  all  and  every  the  child 
and  children  of  hu  late  Iwotber  Jacob  and  their  ittue 
{except  his  nephew  A.),  the  'Bom  of  j62000,  to  be  [  503  ] 
equally  divided  among  them,  share  and  share  alike,  to 
be  paid  within  twelve  months  o^rt  after  his  (the  testator's)  de- 
cease. At  the  date  of  the  will,  there  were  three  children  oi  the 
testator's  brother,  who  had  children,  and  other  children  were 
dead  leaving  issue.  It  waa  contended,  that  the  words  "  and  theii 
issue"  were  words  of  poicbaee,  and  let  in  the  issne  of  the  de- 
ceased children;  but  sir  J.  Leaoh,  M.  R.,  held  that  the  three 
children  of  Jacob  living  at  the  date  of  the  will  were  absolutely 
entitled  to  the  legacy. 

And  here  it  may  be  observed,  that,  where  (as  in  tbe  two  pre- 
ceding cases)  the  original  legatees  are  living  at  the  death  of  the 
testator  or  the  period  of  dislxibation,  (whichever  may  happen 
to  be  tbe  period  of  ascertaining  the  objects,)  it  becomes  unneces- 
sary to  determine  whether  "  issue "  is  a  word  of  limitation  or 
of  sabetitution ;  tbe  original  legatees  being  entitled  to  the 
whole,  according  to  either  construction.  Henoe  the  only  really 
adjudged  point  in  the  last  two  cases  was  the  rejection  of  the 
claim  of  the  issue  to  participate  concuirently  with  the  original 
legatees. 

An  instance  of  tbe  admission  of  such  ooncunent  claim  occurs 
in  the  case  of  Clay  r.  Pennington,  (a)  where  a  testator  in  a  cer- 
tun  event,  bequeathed  a  residuary  fund  unto  the  cbildren  of  his 
brother  B.  and  their  iatojvl  isiue,  in  equal  shares,  or  unto  such 
of  Hiem  as  should  prove  their  right,  within  two  years  after 
notice,  in  the  Ijondon  Gazette ;  Sir  L.  Shadwell,  V.  C,  decided 
that  all  the  deecendants  of  B.,  who  were  living  at  the  period  in 
qoestioa,  were  entitied  to  participate,  and  which  of  course  in- 
volved a  denial  of  the  proposition  that  "  iaeue  "  was  here  used 
as  a  word  of  limitation. 

*II.  A  neoeesary  consequence  of  the  rale  that  words  [  504  ] 
which  (zeate  an  estate  tail  in  realty  confer  the  absolute 
interest  in  personalty,  is,  that  all  bequests  ulterior  to  such  a  gift 
are  void ;  tmt  this  princif^  does  not  apply  to  cases  in  which  per- 
sonal estate  is  limited  in  such  terms  to  several  persons  not  in  esse 
sBccessively ;  in  which  case  the  sncoeseive  limitations,  though 
having  the  form  of  remainders,  operate  sim[^y  as  substitu- 
tional or  tdtenktUve  bequests,  each  gift  in  the  series  being 
dependent  upon  the  event  of  the  preceding  gift  or  gifts  not 
taking  effect 

Thus  where  a  term  of  years  is  limited  to  A  for  life,  with  re- 
mainder to  bis  first  and  other  sous  saccessively  in  tail  male,  with 
(«}  T  81m.  870. 
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temainder  to  the  first  and  other  sons  of  B  in  taiL  If  A  die 
without  having  had  a  son,  it  is  cleai  that  the  bequest  to  the 
firit  son  of  B  (for  no  son  after  the  first  ooold  ever  take)  is 
good ;  but  if  A  have  a  son,  that  son  becomes  entitled  abM>- 
.  mtely,  to  the  exclneion  of  the  ulterior  legatees ;  so  that  the 
limitation  is  tfl  effect  a  bequest  to  A  for  life,  and  after  his  death 
to  his  £rat  son  absolutely,  add,  if  he  have  no  son,  to  the  first 
son  of  B ;  and  being  necessarily  to  take  efiect  within  the  period 
of  a  life  in  being,  is  free  from  objection  on  the  ground  of  re- 
moteness. 

To  illustrate  in  detail  a  point  apparently  so  clear  upon  {HiDci- 
pie  might  seem  to  be  gratuitous  labor,  were  it  not  that  at  one 
period  the  authorities  (including  a  decision  of  the  Supreme 
Court  of  Judicature)  sanctioned  a  contrary  doctrine. 

In  Brett  v.  Sawbridge,  (a)  'a  testator  who  was  a  mortgagee  in 

possession  of  a  tarn  of  years,  devised  it  (sapposing  him- 
[  d05  ]      self  to  be  seised  of  an  estate  of  inheritance)  *  to  J.,  son 

of  H.,  for  life,  remainder  to  his  first  and  owa  sons  in 
tail  male,  remainder  to  two  other  sons  of  H.,  and  their  sons  suc- 
cessively in  tail  in  like  manner,  remainder  to  all  other  the  sons 
of  J.  succesBively  in  tail,  with  remainder  to  the  right  heirs  of  B. 
and  W.  Though  it  appeared  that  none  of  the  tenants  in  tail 
had  come  in  esse.  Sir  J.  Jekyll,  M.  R.,  held,  that  the  limitation 
over  was  void ;  and  his  decree  was  affirmed  in  the  House  of 
Lords.  The  reasons  urged  in  its  support  were,  first,  that  as  the 
testator  intended  to  dispose  of  the  inheritance,  the  term  did  not 
pass ;  and  secondly,  that  the  limitation  over  being  aAer  an  inde- 
finite feilore  of  issue,  was  void  for  remoteness.  It  is  not  stated 
upon  which  ground  the  House  proceeded,  but,  most  probably,  as 
the  reporter  assumes,  upon  the  latter,  as  the  objection  that  the 
testator  intended  to  dispose  of  the  inheritance  could  not  be  sas- 
tained  for  an  instant  as  a  reason  against  the  devise  operating 
npon  the  term. 

In  regard  to  the  alleged  remoteness  of  the  limitation  to  the 
heirs  of  B.  and  W.,  however,  the  case  is  completely  overruled 
hy  the  determination  of  the  House  of  Ix>rda  in  Pelbam  r. 
Gregory,  {b)  which  arose  on  the  will  of  the  Duke  of  Newcastle, 
who  devised  all  his  freehold  and  leasehold  estates  to  T.  for  life, 
with  remaioder  to  his  first  and  other  sons  in  tail  male,  with  re- 
mainder to  H.  for  life,  with  remainder  to  Am  first  and  other  sons 
in  tail  male,  with  remainder  over :  T.  was  living,  but  had  no 

son ;  H.  had  a  son,  who  during  the  life  of  T.  died,  and 
[  J^  ]      it  was  held  that  the  administrator  *  of  such  sou  was 

(al  SB.  P.  C.  (Toml.edJ  Ul,  1786.  Thii  cms  icemi  to  tukra  MMped  thu  reuuch 
of  Mr.  Feame.  See  alio  BftckboQM  v.  BeUiugtuun,  FoUex,  33  {  Bnrgii  v.  Burgit, 
1  Hod,  IIG. 

(t)  3  B.  P.  C.  (Total.  «d.)  sot.  See  also  Stsolaj  v.  Leigh,  3  P.  W.  SM ;  Sabbu^ 
ton  V.  SabbartoD,  Cm.  Temp.  Talb.  55,  345 ;  Gower  i>.  GroiTenor,  3  Ban.  U ;  8.  C. 
Git.  in  Daw  v.  Pitt,  nat«d  1  Madd.  608 ;  Via^ft  tr.  Lord  Malgrave,  3  Tm.  613. 
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absotately  entitled  to  the  leaeehold  estates,  subject  only  to  be 
defeated  by  the  birth  of  a  Bon  of  T.,  the  prior  tenant  for  life. 

It  is  scarcely  necessary  to  observe,  that  a  bequest  of  a  term 
for  years  or  other  jKraonal  property  in  the  language  of  an  estate 
tail,  may  be  made  defeasible  on  a  collateral  event,  in  the  same 
manner  as  any  other  bequest  carrying  the  whole  interest.  Thus 
a  legacy  to  A  and  the  heirs  of  his  body,  and  if  he  die  without 
issue,  living  B,  to  C,  is  clearly  ti  good  execatory  gift  to  C.  (a) 

And  here  it  occurs  to  remark,  that  the  recent  enactment  (b) 
restricting  words  denoting  a  failure  of  issue  to  a  failure  at  the 
death  (which  we  have  seen  prevents  them  having  the  effect  of 
creating  an  estate  tail  by  implication)  will,  when  applied  to 
personalty,  operate  to  restrain  such  words  from  passing  the 
absolute  interest,  and  also  to  bring  within  the  compass  of  the 
role  against  perpetuities  the  ulterior  bequest  depending  on  such 
contingency.  If,  therefore,  a  testator,  by  a  will  made  or  repub- 
lished since  1837,  bequeathes  personal  estate  to  A,  and  in  case 
be  shall  die  without  issue  then  to  B,  A  will  not  tabe  the  abso- 
lute interest  (as  formerly)  from  the  lilterior  gift  being  void ;  but 
A  will  take  a  vested  interest  in  the  personalty  so  bequeathed, 
defeasible  in  favor  of  B,  on  his  (A's)  leaving  no  issue  at  his 
death. 

Where  the  bequest  is  to  A  expressly  for  life,  and  in  case  of 
his  dying  without  issue  to  B,  the  construction  seems  also  free 
&om  doubt.  A  will,  according  to  the  newly-enacted  doctrine, 
take  a  life  interest  in  any  event,  and  B  will  take  the 
ulterior  interest,  only  in  the  event  of  *  A's  leaving  no  [  507  ] 
issue ;  in  the  converse  event  of  A  leaving  issue,  the  , 

ulterior  interest  will  be  undisposed  ot 

IIL  When  it  is  intended  that  leasehold  estates  or  personal 
chattels,  in  the  nature  of  heir-looms,  shall  go  with  lands  devised 
in  strict  settlement,  they  should  not  be  simply  subjected  to  the 
same  limitations;'  the  effect  of  that  being  to  vest  the  personal 
property  absolutely  in  the  first  tenant  in  tail,  though  he  should 
happen  to  die  within  an  hour  after  his  birth ;  and  as  the  freehold 
lends  in  that  event  pass  over  to  the  next  remainder-man,  a  sepa- 
ration between  them  and  tbcchattels  takes  place ;  but  the  per- 
sonal property  should  be  limited  over,  in  case  any  such  tenants 
in  tail  (being  the  sons  of  persons  in  esse)  should  die  under 
twenty-one  and  without  inheritable  issue,  to  the  person  upon 
whom  the  freehold  lands  will  devolve  in  that  event ;  or,  which  is 
the  more  usual  mode,  the  personalty  should  be  subjected  to  the 
same  limitations  as  the  freeholds,  with  a  declaration  that  it 

(a]  Lamb  v.  Archer,  Salk.  as5.  (b)  Ante,  413. 

>  Ante,  349,  note  (1.) 
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shall  not  vest  absolutely  in  the  tenant  in  tail  nntil  tweaty<one, 
or  death  under  that  age,  leaving  issue  inheritAbie  under  the 
entail.  Whether  the  Courts  aie  authorized  to  put  this  con- 
struction upon  a  direction  that  the  chattels  shall  go  with  the 
lands  so  long  as  may  be,  oi  so  long  as  the  rules  of  law  will  per- 
mit, has  been  vexata  qmestio.  Lord  Hardwicke,  in  Gower  o. 
GrosvenoT,  (a)  expressed  an  opinion  in  the  affirmative ;  but  this 
has  been  considered  as  overruled  by  Foley  v.  Bumell,  (b)  and 
Vaagban  v.  Bur6lem,(c)  where  Lord  Thurlow  held  that  the 

property  vested  absolutely  in  the  tenant  in  tail  on  his 
[  508  ]     birth.    The  doctrine  was  much  canvassed  in  the  *  House 

of  Lords  in  the  case  of  the  Duke  of  Newcastle  v. 
CouRtess  of  Lincoln,  (d)  which  arose  on  marriage  articles ;  but 
the  Duke  having  attained  his  majority  before  the  case  arrived  at 
a  hearing,  was  entitled  quacunque  via.  Lord  Eldon,  however, 
entered  into  a  full  examination  of  the  authorities ;  his  own  opin- 
ion being,  that  the  question  was  concluded  by  Lord  Thurlow's 
decision,  on  which  point  he  appears  to  have  differed  from  Iiord 
,  Erskine,  the  then  Chancellor. 


S.  C.  in  Dom.  Froc.  II  Vet.  318. 
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L  Liability  of  Real  Estate  to  simple  contract  Debts.  WAetker 
charged  by  a  general  direction  in  a  will  tkat  Debts  shall 
be  paid.  Distinction  where  a  specific  fund  is  appro- 
priated; — where  the  direction  is  to  Execvtors,  beii^  or 
not  being  Devisees.  Whether  legacies  chargeable  by  same 
■words  as  Debts,  SfV. 
IL  Whether  direction  to  raise  money  out  of  rents  and  profits  au- 
thorizes  a  sale. 

I  See  2  Story,  Eq.  Jnr.  i  1346 ;  Ttam  on  AaseU,  c.  4,  }  3,  p.  S7,  et  itg.  In  Ebe 
United  State*  it  ii  the  gonenl,  if  not  the  nnireraBl  policy  of  uie  law,  to  mttka  the 
whole  of  a  man's  prop>ertj  liahle  for  the  payment  of  all  hia  dtblt,  both  dnring  hit  life 
and  after  his  death.     See  -2  Hilliard,  Ahr.  5S4. 

It  haa  been  declared  in  manT  cases  in  this  conntiy,  that  the  real  estate  ii  never  to 
be  charged  with  the  payment  of  ^cui,  anlesi  the  I'nteTitiim  of  the  leitatorso  to  charge 
it,  is  either  expreul;  declared,  or  fairly  and  lalisfautorilT  (a  be  iofemrd  from  the  lan- 
goage  of  the  will.  See  Stephens  v.  Gregg,  to  Gill  &  John.  143 ;  Teattet  v,  Wyae, 
a  Bland,  28 ;  Gamett  v.  Uacon,  2  Brock.  189 ;  Foster  v.  Crennhaw,  S  Munf.  5U  ; 
Lewis  c.  ThoiutoD,  6  Hanf.  87  ;  M'Campbell  v.  M'CaiDpbell,  5  Litt  97 ;  Harris  r. 
Fly,  7  Paige,  421 ;  Lndiett  v.  White,  tO  Gill  &  John.  ISO;  BogbA  t>.  Sargent,  S3 
Maine,  270,271. 

The  aathotiliei  are  rery  nnmerons  which  illostiate  the  subject,  and  the  distinction! 
are  often  extremeij  nioe.  See  2  Stotr,  Eq.  Jar.  ^  249,  J  1246 ;  Dorer  v.  Gregory, 
10  Sim.  393;  Parker  <..  Marchant,  1  YoiiiigB  i  Coll.  (N.  3.)  290;  Lupton  i>.  Laptr- 
1  John.  Ch.  623;  Graves  v.  Grares,  8  Sim.  43,  54-56;  Clanmoms  i>.  Bmghi 
1  HoU.  614;  Horance;i>.  Qnarles,  1  McLean,  194;  Hines  u.  Spmill,  3  Der.  ft  E 
Eq.  101 ;  CaldveU  v.  Kinkead,  1  B,  Monroe,  Eq,  229 ;  Andrews  t>.  Sparhawk,  13 
Pick.  397 ;  Lewis  «.  Thornton,  6  Monf.  87  ;  West  u.  Biacoe,  S  Harr.  &,  Johns.  460 ; 
Copp  V.  Hersey,  11  Foster,  (N.  H.)  317. 

Where  a  will  gave  leeaciea  and  bequetU  to  A  and  also  derised  real  estate  to  him, 
anaexing  a  ''condition  '  thereto,  and  made  bequests  and  legacies  to  B  directing  A  in 
a  snbieqnent  clause,  to  pay  all  the  just  debts  of  the  testator,  it  was  held  to  be  a  charge 
on  the  real  estate.    Sands  d.  Champlin,  I  Story  C.  C.  876. 

A  devise  by  the  testator  to  one  of  his  sons  in  fee,  of  part  of  a  certain  farm,  "  ha 
pHTiog  all  my  jost  debts  ont  of  said  estate,"  creates  not  merely  a  charge  as  to  snch 
debts  on  the  devisee,  but  a  charge  on  the  land  devised  also.  Gardner  v,  Gardner, 
3  Hason,  17S  ;  Tower's  Appropnalion,  9  Watts  &  Serg.  103  ;  Taft  v.  Morse,  4  Uet- 
calf,  523 ;  Veazey  o.  Whitehonse,  10  N.  Hatnp.  409. 

Donbtfnl  words  in  a  will  are  not  to  operate  the  exemption  of  the  testator's  personal 
property  tram  the  payment  of  debts,  and  the  charging  them  on  real  estate.  Seaver  o. 
Lewis,  14  Mass.  83. 

W^re  the  two  estates  are  blended,  the  real  estate  is  eqnally  ebargeable  with  the 
penonal.  Adkms  i>.  Brackeit,  5  Mctcalf,  380;  Bench  d.  Miles,  4  Madd.  IB7;  Hassan- 
clever  d.  Tucker,  2  Binn.  595 ;  Whitman  v.  Norton,  S  Binn.  399.  But  where  the 
devise  was  of  a  farm  to  the  testator's  son,  "he  paying  there  ont"  certain  pectmiaty 
l^acies;  it  was  held  that  snch  legacies  were  a  charge  on  the  land,  notwithstanding 
any  blending  of  personal  property  with  real  in  the  devise.  Swoope's  appeal,  37  Penn. 
Stats  Rep.  58. 
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Priority  reaerrod  to  spedaltj  credilora,  [p.  5 

Difference  of  etFecl  between  enactmont  and  ectaal  charge,  [p.  SIO.] 

GcDeral  direction  that  debu  thall  be  paid,  Tp.  Sll.] 

Caieiin  whicb  l&nds  held  not  to  be  t^arged,  [p.  51 1.] 

Expresaioiu  irtlicb  barB  been  held  to  ehar;ge,  [p,  513,] 

"  lig  dtbtt  bang  Jirtt  dtdacttd,  I  doTiie  all  mj  estate,    ix.  [p.  SI9.| 

"lint,  I  will  Uiat  all  mj  debu  be  paid,"  "  alio  I  devise,"  &c.  [p.  511.] 

SimiW  expreasioD,  [p.  613.] 

"  Aa  to  mj  vorldlj  estate,  my  dAli  bang  firtl  laii^/ud,"  kc.  [p.  513.] 

Lands  charged  under  general  direction,  thongh  particular  debts  were  to  be  paid  ont  of 

die  firat  "  mom^  "  that  was  receired,  [p.  9t3.] 
"  In  tlie  first  place  I  will  that  all  mj  just  debts,"  &c.  "be  paid,"  [p.  513.] 
Debts  to  be  paid  "out  o/*iny  itlatt,"  [p,  513.] 
Simple  direction  that  "  debts  be  in  the  first  place  paid,"  [p.  5U.] 
Lord  Alvanlej's  opinion  of  the  effect  of  a  general  direction,  [p.  514.] 
"  After  pagment  a/nai  just  dthU,"  &c.  "  I  t»qneath,"  &c.  [p.  514.] 
Here  direction  that  debts,  &c.  shonld  be  paid,  [p.  S19  ] 
"  I  will  that  my  juat  debts,"  &c.  "  be  paid,"  [p.  515] 
Remarks  apon  Clifford  u.  Lewis,  [p.  516.] 

Circumstance  of  devisee  beioe  appointed  execntrix,  (p.  Bie,  note.] 
As  to  debts  being  directed  to  be  paid  "  first,"  or  in  the  fini  place,  [p.  il1\ 
Real  MIttte  held  not  to  be  charged  by  general  introdnctory  words,  [p.  Sisl] 
Sir  L.  Shadwell's  coodMoaation  at  Donee  o.  Lady  Torrington.  [p,  518.] 
Kecent  cases  in  whkh  real  estate  held  to  be  charged  by  general  words,  [p.  SIS.] 
Oeoeral  obeeryatioD*  apon  the  cases,  [p.  520.1 
Absence  of  any  devise  or  mention  of  realty,  [p.  530.] 
Exceptions  to  the  general  rule,  [p.  G30.J 

Where  testator  has  appropriated  a  specific  fnnd  to  pay  the  debts,  &c.  [p.  SSI.] 
Not  afiected  by  expivss  charge  on  residuary  personal  estate,  [p.  523.] 
Where  the  payment  is  to  be  made  by  the  execaton,  [p.  533.] 
Direction  to  txecaion  to  pay  debts  held  not  to  charge  real  estate,  [p.  534.} 


Distinction  where  executor  is  dtviiet  of  rvai  atate,  [p.  BSS.I 

tmstees  for  sale  {also  execntors)  to  pay  what 
sKiend  to  debts  directed  to  be  paid  bg  kit  txtciOon,  [p.  B3G.] 


0  tmstees  for  sale  {also  execntors)  to  pay  what  testator  shonld  appoint, 


Remark  on  Parker  d.  Fcamley,  f 
Effect  where  debts  are  to  be  paid  ^y  tenant  in  tail,  &c.  [p.  53T.] 
Where  by  tenant  for  life,  [p.  537,] 
ES^  where  devisee  is  me  of  sereral  ezecntois,  [p.  538.1 
Whether  diarge  extends  to  seTeral  preceding  subjects  of  disposition,  fp.  539.] 
Whether  general  charge  extends  to  lands  specifically  devised,  [p.  530.] 
Charge  of  debts  "  I  haee  contracted,"  [p.  530.] 
Wheuier  same  words  wQl  charge  legacies  as  debts,  [p.  530.] 
"  *         mv  worldly  eBtatc,(i/Ier  my  detdomf  fiHMCM)  paid,"  [p.  531.] 
LsBQClion  iJelwe—  -'-'•'-  — '  '-• — =—  '-  »»'  ' 
T  piving  l^;acii 

legacies,  ]p.  533.] 
Blending  real  and  personal  estate  together,  [p.  533.] 
Remarks  apon  Bench  v.  Biles,  [p.  533.] 
Case  of  HuseU  v.  Hassell,  [p.  533.] 

Whfther  the  giving  the  " residue"  al^r  bequeathing,  charge*  lands,  [p.  533.] 
ilnnwrtes  usually  included  in  a  charge  of  Itgaatt,  [p.  534.] 
DJrsction  to  raise  moneys  ont  of  the  ranti  and  prwlla,  [p.  534.] 
When  it  autboriies  a  sale,  (p.  535.] 
Doctrine  of  early  cases,  [p.  53S.] 
Modified  by  later  cases,  [p.  535.] 
Lord  Hardwicke's  dicta,  [p,  535.1 
Lord  Thudow's  and  Lord  Eldon  s  opinion,  [p.  S36.J 
Position  of  text  writen,  [p.  537.] 
General  doctrine  of  the  aulboHties,  [p.  637.] 
Lord  Hardwicke's  inclination  to  hold  a  direeilon  to  pay  out  of  rents  and  proflla  to 

thorizo  a  sale,  [p.  53T,  note.] 
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Exreption,  where  estaM  is  treaWd  u  existing  entire  after  raising  of  debts,  (p.  538.] 
Renu  and  profits  conHiied  to.  annaal  proflls  bj  the  effect  of  panicolar  expreseioDS, 

[p.  538] 
Effect  when  "  residua  "  of  rente  and  proSts  la  given,  [p.  539.] 
Bute  where  some  of  the  prescribed  purposes  require  a  aale,  and  Mme  not,  [p.  540.] 
DireciioD  to  raise  out  of  the  :«nts  and  profits,  or  hj  sale  or  montage,  \p.  540.] 
At  to  raistne  Bnea  for  leDewal  of  leases,  [p.  Ml.] 
Expense*  of  renewed  leate  to  be  paid  oat  of  renw  and  profits,  [p.  541.) 
Saledecieed,  ]p.  541.) 


Bv  the  commoa  law  of  England,  the  real  estate  of  a  deceased 
person  was  not  liable  to  answer  hia  aimple  contract  debts,  no 
[u^ion  being  maintainable  against  the  heir  in  respect  of  de- 
scended assets,  except  by  creditors  whose  debts  were  consti- 
tnted  by  an  instnunent  under  seal,  i.  e.  a  specialty  obligation ; 
and  not  even  then,  nnless  an  intention  to  charge  the  heir  of  the 
debtor  were  distinctly  indicated;  and  the  claim  of  a  specialty 
(seditor  did  not  extend  to  copyholds ;  (a)  nor  did  It  extend  to  ' 
devised  freeholds,  nntil  the  act  of  3  &  4  William  and  Mary, 
c.  14,  gave  a  right  of  action  against  the  devisee  of  the  debtor, 
concmrently  with  the  heir,  to  a  certain  class  of  specialty  credi- 
tors, aamefy,  those  whose  demands  were  recoverable  by  an 
action  of  debt. 

The  first  relaxation  of  this  rigid  doctrine  (so  adverse  to  the 
policy  of  a  great  commercial  country)  was  the  act  of  47  Geo. 
IIL  c  74,  wnloh  let  in  the  ijaims  oi  the  simple  con- 
tract *  creditors  of  a  deceased  person  npon  the  real  [  510  ] 
assets,  i.  e.  the  freehold  estates,  if  the  debtor  was  at 
the  time  of  his  decease  {b)  subject  to  the  bankrupt  laws.  This 
act  was  the  fimit  of  the  persevering  exertions  of  Sir  Samuel 
Bomilly,  whose  labors  in  this  righteous  cause  are  well  known, 
and  was  all  that  those  exertions  were  able  to  wring  from  the 
legislature  of  that  day.  But  what  was  denied  to  the  zealous 
advocacy  of  this  able  and  upright  lawyer,  was  conceded,  with- 
out, it  is  beheved,  a  dissentient  voice,  by  the  parliament  of 
William  the  Fourth, — a  striking  illustration  of  the  change 
which  public  opinion  had  undergone  on  tliis  subject.  The  act 
of  3  &  4  Will.  IV.  c.  104,  provided,  that  after  the  39th  of  Au- 
gust, 1833,  when  any  person  should  die  seised  of  or  entitled  to 
any  real  estate  which  he  sbotild  not  by  hia  last  will  have 
charged  with  or  devised  subject  to  the  payment  of  his  debts, 
the  same  should  be  assets,  to  be  administered  in  courts  of 
equity,  for  the  payment  of  the  just  debts  of  such  person,  as  well 
debts  due  on  simple  contract  as  on  specialty ;  and  that  the  heir 
at  law,  customary  heir,  and  devisees  of  such  debtor,  should  be 
liable  to  all  the  same  suits  in  equity  at  the  suit  of  any  of  the 
creditors,  whether  by  simple  contract  or  by  specialty,  as  the  heir 
at  law  or  devisees  were  theretofore  liable  to  in  respect  of  free- 
hold estates  at  the  suit  of  creditors  by  specialty  in  which  the 

(a)  Parker  c.  Dee,  3  Ch.  Cas.  901.  {b)  Httchen  0.  Bennett,  4  Hadd  ISO. 
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heira  were  bound;  bat  the  cieditore  by  specialty  in  which  tlie 
heirs  were  bound  were  to  be  paid  before  creditors  by  simple 
contract  or  by  specialty,  in  which  the  heirs  were  not  boand. 

During  the  period  when  real  estate  was  not  liable,  unless 
charged    by  ita   deceased   owner,  to    pay  his   simple   contract 

debts,  of  course  it  was  a  question  of  importance  (and 
[511]      'sometimes  too  of  no  small  difficul^)  to  determine 

whether  such  charge  were  in  point  of  fact  created  by 
the  will  of  the  debtor ;  and  this  question  is  not  wholly  precluded 
by  the  recent  enactment ;  for  it  will  be  observed  that  the  statute 
does  not  interfere  with  the  general  rule  regulating  the  priorikr 
between  creditors  by  specialty  binding  the  heirs  and  other  cred- 
itors; a  specialty  creditor,  whose  security  binds  the  heirs,  having 
precedence  over  a  creditor  by  simple  contract  or  by  specialty 
not  binding  the  heirs,  in  the  administration  of  assets  under  the 
act ;  while,  on  the  other  band,  under  a  general  charge  both 
classes  of  creditors  come  in  pari  passu.  Ajiotber  ditference  is, 
that  under  the  statute  the  creditors  have  not  (as  in  the  case  of 
an  actual  charge)  any  lien  on  the  estate,  (a)  If,  therefore,  it  is 
parted  with  by  the  heir  or  devisee  before  ihe  creditor  has  poi- 
aued  his  remedy,  the  estate  cannot  be  followed;  though  the 
creditor's  lien  under  an  actual  charge  is  of  no  great  value  tx> 
him,  since  it  does  not  prevail  against  a  bona  fide  purchaser  for 
a  pecuniary  consideration ;  the  well-known  rule  being  that  such 
purcbasera  are  not  bound  to  see  their  money  applied  in  pay- 
ment of  debts  under  a  general  charge,  {b)  Hence  it  is  obvious 
that  the  inquiry  whether  real  estate  is  or  is  not  charged  witii 
debts  by  certain  expreasiuns ' in  a  will,  is  still  important,  even  in 
regard  to  the  wills  of  testators  dying  since  the  29th  of  August, 
1833. 

Whether  a  general  direction  by  a  testator  that  his  debts  shall 
be  paid,  charges  the  real  estate  with  the  payment,  is  a  point 
which  ha?  been  much  agitated  from  an  early  period.' 

In  an  anonymous  case  in  Freeman  (c)  it  was  held 
[  512  ]      that  the  land  was  aot  *  charged  in  such  cases ;  "  for,  if 

that  should  be  so,  the  debts  of  every  testator  would  be 
charged  upon  his  land,  for  there  ^e  but  few  wills  but  have  some 
such  expressions,  whereby  the  testator  desuea  bis  debts  to  be 
paid." 

A  similar  doctrine  was  propounded  in  Eyles  v.  Gary ;  (d)  but 
it  seems  to  be  irreconcilable  with  that  of  numerous  other  eariy 

{a)  4  Mt.  &  Cm.  268. 

[b)  3  Sii'k-  Vend.  &  P.  IVMi  tA.)  IM.    And  where  debu  and  legacies  an  charged, 
the  exemption  entendg  to  both,  and  even,  it  seemi,  to  asnaitiet. 
(e)  Freera.  Ch.  Ca.  193, 
Id)  1  Vera.  4ST ;  S.  C.  1  Eq.  C«.  Ab.  19B,  pi,  3. 

B,  doei  not  create  a  charge  on  real  etiau. 


D„ii„.db,Go(5glc 


WITH  DSBTS  AND  LBGACIES.  867 

aathoiities,  in  which  a  directiOD  foi  the  payments  of  debts  gen- 
erally, or  (though  this  is  certainly  Btronger}  for  the  payment  of 
them  out  of  the  tettator's  estate,  has  been  held  to  onerate  the 
real  estate  devised  by  the  wilL 

Thus,  in  Newman  v.  Johnson,  (a)  where  the  testator  said, 
"  J&/  debts  atid  legaciei  being  first  deducted,  I  devise  all  my 
estate,  both  leal  and  personal,  to  J.  S. ; "  Lord  Nottingham 
held,  that  it  amounted  to  a  devise  to  sell  for  payment  of  debts.' 

So,  in  Bowdlei  v.  Smith,  (6)  where  a  testator  devised  as  fol- 
lows :"  As  to  my  temporal  estate  wheremth  Qod  hath  blessed 
me,  I  give  and  dispose  thereof  as  foUoweth :  First,  I  will  that  all 
my  debts  be  justly  paid  which  I  shall  at  my  decease  owe ;  also  I 
devise  all'my  estate  in  G.  to  A."  This  was  all  the  real  estate 
the  testator  had  ;  and  it  was  held  that  the  will  charged  it  with 
the  debts. 

And  in  Trot  v.  Vernon,  (c)  where  a  testator  devised  in  these 
words :  "  Imprimis,  I  wilt  and  devise  that  all  my  debts,  legacies, 
and  funeral  expenses,  shall  be  paid  and  satisfied  in  the  first  place : 
Item,  I  give  and  devise ; "  and  then  proceeded  to  dispose  of  his 
real  and  personal  estate :  Lord  Chancellor  Cowper 
held,  that  the  testator  having  *  willed  bis  debts,  &c.  to  [  513  ] 
be  satisfied  in  the  £rst  place,  these  words  must  be  in- 
tended to  give  a  preference  to  those  purposes  to  any  other  what- 
ever ;  and  he  held  the  real  estate  to  be  charged. 

Again,  in  Harris  v.  Ingledew,  (d)  where  the  testator  said,  "As 
to  my  worldly  estate,  my  debts  being  first  satisfied,  I  devise  the 
same  as  follows,"  and  then  proceeded  to  devise  certain  ireehold 
and  leasehold  lands ;  Bir  J.  Jekyll,  M.  R.,  held,  that  nothing 
was  devised  until  the  debts  were  paid.  He  thought  it  would 
have  been  sufficient,  thoagh  the  word  "  first "  had  beeif  omit- 
ted. 

So,  in  Hatton  v.  Nichol,  (c)  where  the  testator  commenced 
his  will  thus :  "  As  to  the  worldly  estate  with  which  it  hath 
pleased  Qod,  in  his  abundant  goodness,  to  bless  me,  I  give,  de- 
vise, and  dispose  thereof,  as  followetb :  Imprimis,  I  will  that 
the  charges  of  my  funeral  and  all  debts  which  shall  be  owing  by 
me  at  the  time  of  my  death,  be  justly  paid  and  satisfied,  especially 
that  due  to  my  poor  carriers,  which  I  will  shall  be  discharged 

(a)  1  Yem.  45 ;  S.  C.  1  £q.  C*.  Ab.  197,  pi.  1.  And  we  Hurii  o.  Ingledew,  3 
P.  W.  91  ;  Davis  d.  Qardiner,  S  P.  W.  187. 

lb)  Pre.  Ch.  SM.     See  also  Coonbei  v.  GibwD,  I  B.  C.  C.  973. 

(e)  Pre.  Ch.  430 ;  1  Vem.  7U8 ;  I  Eq.  Ca.  Ab.  198,  pi.  6,  8.  C.  See  bIbo  Beach- 
croft  d.  Beochcrofl,    '"   '  ' '"  '  ■' 

»  


^  Where  ftera  it  Kderiiaof  leal  KilatB  after  papstnl  of  dtbU  and  ItgacUt,  or  after  a 
direction  Ihai  nil  debts  and  legaciei  be  Jirit  paid,  the  real  estate  ie  diargied.  Laplon 
e.  Lnpton,  3  Jobnt.  Ch.  614,  624.    Sae  3  Stoiy,  Eq.  Jnr.  ^  1346. 
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oat  of  the  first  moneg  of  mioe  that  shall  be  received ; "  and  then 
be  proceeded  to  deviae  bis  real  estate  to  certain  uses.  Lord 
Talbot'  held,  that  the  debts  were  well  charged  apon  the  real 
estate. 

Afain,  in  Stangor  v.  Tiyon,  (a)  where  the  worda  were,  "  In 
the  first  place,  I  will  that  all  my  just  debts  and  funeral  expenses 
be  fully  paid  and  saiisjied ; "  and  the  testator  then  devised  copya 
hold  lands ;  Sir  T.  Sewell,  M.  R.,  held  the  copyholds  Uable  to 
the  debts.  The  case  of  Kay  v.  Townsend,  {o)  decided  about 
the  same  period,  is  to  the  same  effect- 
In  Ijegb  V.  Earl  of  Wajrington,  (c)  a  testator  thus  com- 
menced bis  will :  "  As  to  my  worldly  estate  which  it 
[  514  ]  hath  *  pleased  God  to  bestow  upon  me,  I'  give  and 
dispose  thereof  in  manner  following ;  that  is  to  say, 
Imprimis,  I  will  that  all  my  debts,  which  I  shaJl  owe  at  the  time 
of  my  decease,  be  dischara:ed  and  paid  mU  of  my  estate;"^  (d) 
and  he  then  proceeded  to  dispose  of  his  real  and  personal  estate, 
expressly  charging  the  former  with  an  annuity.  It  was  con- 
tended, that  these  were  merely  the  usual  introductory  words, 
and  did  not  indicate  an  intention  to  charge  the  real  estate ;  but 
the  House  of  Lords,  affirming  a  decree  of  Lord  King,  held  the 
real  estate  to  be  charged. 

This  case  has  always  been  regarded  as  a  leading  authority. 
It  was  recognized  by  Lord  Hardwicke  in  the  case  of  the  Ean 
of  Godolphm  V.  Pennick,  («)  and  by  Lord  Loughborough  in 
Williams  v.  Chitty.  (/) 

So,  in  Kentish  v.  Kentish,  (^)  where  the  testator  said,  '*  Firsty 
I  will  that  all  my  just  debts  shall  in  the  fwst  place  be  paid  and 
satisfied.  Item — I  give  and  bequeath;"  and  went  on  to  de- 
vise b's  real  estate ;  BuUer,  J.,  held  it  to  be  charged. 

In  Kightley  V.  Kightley,  (A)  too,  Sir  R.  P.  Arden,  M.  K, 
asBumed  that  debts  were  charged  on  the  real  estate  by  the  words, 
"  First,  I  will  and  direct  that  all  my  legal  debts,  legacies,  and 
foneral  expenses  shall  be  fully  paid  and  satisfied ; "  which  were 
followed  by  a  direction  to  the  testator's  executors  about  bis 
funeral,  and  a  devise  of  bis  lands.  But  the  legacies  (t)  he  held 
were  not  charged  by  these  words.  * 

io)  See  Mr.  lUMiby's  note  to  Tron  b.  Teinon,  I  V«ra.  709. 
6)  Ibid.       . 
e\  1  B.  P.  C.  (Toml.  ed.)  Oil. 
d)  ThcBfl  wordi  are  odiled  tnm  »  mAOtucript  nport  lUted  by  Mr.  Belt,  in  hb 
Supplement  to  Vei.  Sen.  341. 

ft)  2  Vea.  Sen.  S7I.    As  chii  cue  n  rather  iooielj  wtaui,  and  Mamed  vaj  little 
to  illaitraui  the  general  doctrine,  it  hai  been  omitted. 
(/)  3  Vea.  5S3  [Sumner's  ed.  note  {b)]. 
{o|  3  fi.  C.  C.  aS7  [PecUm's  ed.  note  (a}1. 

(A)  S  Vea.  Jon.  Si8.     [Bee  Mr.  Hovendea  ■  uotei  to  tlili  cMe  in  Bamner'i  ed.] 
()')  As  to  the  diitinction  between  ifasm,  Me  poat,  p.  531. 

>  Qudnei  V.  Otvdner,  3  Haaon,  178. 
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So  in  Shallcross  v.  Finden,  (a)  where  a  testator  began  bis 
will  thua  ;  "  ajter  pa^iment  of  my  just  debts,  funeral 
*  expenses,  and  the  expenses  of  the  probate  hereof,  (b)  as  [  515  ] 
likewise  of  my  teBtamentaiy  articles,  I  give  and  be- 
qneath  unto"  H.  £50,  "and  as  to  each  expectancies  in  fee," 
&C.;  and  the  testator  then  proceeded  to  devise  his  interest  in. 
certajn  lands ;  Sir  R.  P.  Arden,  M.  R^  held,  that  the  real  estate 
in  qnestion  was  charged  with  the  debts.  The  words,  "  after 
payment  of  my  debts,"  he  said,  meant  tJiat  the  testator  would 
not  give  any  thing  until  his  debts  were  paid. 

With  singular  inconsistency,  however,  the  same  learned  Judge, 
in  Hartley  v.  Hurle,  (c)  assumed,  in  the  discussion  of  another 
question,  that  a  general  directios  by  a  testator  that  bis  debts, 
ftineral  and  testamentary  expenses  should  be  paid,  was  a  direc- 
tion to  his  executors,  the  persons  who  take  the  personal  estate, 
to  pay  them. 

in  Williams  v.  Chitty,  (d)  a  testator  ordered  and  directed  alt 
his  just  debts  and  ftmeral  expenses  to  be  first  paid;  and  then 
proceeded  to  devise  his  real  estate.  Lord  Loughborough's  first 
impression  was,  that  the  real  estate  was  not  charged ;  but  he 
ultimately  came  to  a  different  conclusion  upon  the  authorities, 
which  he  considered  had  establiahed  the  rtile,  "  that  wherever 
there  is  mention  of  debts  in  a  will,  and  that  will  devises  real 
estate,  that  shall  throw  the  debts  upon  the  real  estate." 

Next,  in  chronological  order,  is  the  case  of  Clifford  v.  Lewis,  (e) 
where  a  testate  commenced  his  will  by  saying,  "  I  will  and 
direct  that  my  just  debts,  funeral  and  testamentary  expenses,  be 
paid  and  satisfied,"  He  then,  after  some  recitals,  bequeathed  an 
annuity  to  his  wife,  charging  his  real  estate  in  certain  counties 
therewith ;  and  went  on  to  dispose  of  the  rest  of  the  real  and 
personal   estate.      Sir  J.  Leach,    V.    C,  said,    "  The 

qnestion  is,  whether  the  expression -with  which  he  [516] 
has  commenced  his  will,  imports  a  general  and  primary 
purpose  that  the  payment  of  his  debts,  funeral  and  testamentary 
expenses,  should  precede  the  sabsequent  dispositions  which  he 
has  made  of  his  property.  In  Finch  v.  Hattersley,  (/)  the  will 
began  thus :  '  Fk'St,  1  direct,  that  my  debts,  &c.,  &c.,  be  paid.' 
In  Legh  v,  Warrington, '  Imprimis,  I  direct  my  debts  to  be  paid.' 
Both  these  wills  must  be  read  thus  -.'Inthe  fi/rst  place,  1  direct 

(a)  3  Vci.  739.    [Sea  Kidne;  v.  Couumftker,  1  Yea.  (Smnoer's  ed.)  43S,  note  (a)] . 

M  For  B.  limiUr  expmsion,  we  BkUon  v.  Lindej^reen,  3  B,  C.  C.  94  (aw  Per- 
kiiu  ■  ed.  note  (a|]  j  Kidnej  v.  CoiusniakeT,  1!  Vei.  136,  pwt- 

iej  6  Vet  54S.    [See  SumDCr*!  sd.  910,  Perkini'a  note  la)]. 

id)  a  Vea.  549. 

it)  6  Hadd.  313- 

(/)  Cit.  T  Vaa.  911,  iut«d  3  Bum.  349,  D.  The  teeUtor  said,  "  Fint,  I  will  thu 
mj  debti  and  funeral  expense!  to  the  amonDt  of  £S0  be  p«id,"  and  then  devised  bis 
Tral  estate  co  bis  irife  for  life,  leAoiii  he  apptinled  txmilrix.  The  circumstance  of  the 
dcTiaee  being  sppoioted  executrix  wm,  in  Powell  d.  Bobini,  7  Vei.  SI  I,  considered 
bj  Sir  W.  (wit  as  the  groaud  of  the  decision. 
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my  debte  to  be  paid.'  This  testator  baa  in  fact  Ent  directed 
bis  debts  to  be  paid  ;  and  I  cannot  attribute  to  him  a  different 
intention,  because,  in  the  form  of  the  expression,  he  has  not  re- 
tbarked  that  it  was  in  the  firtt  place" 

Sir  John  Leach  here  seems  to  hare  treated  the  question  be- 
fore him,  as  lying  within  a  very  narrow  compass,  namely, 
whether  a  direction  inserted  at  the  commencement  of  the,  will 
was  equivalent  to  an  express  direction  to  pay  "  in  the  first 
place ; "  though  it  Is  not  a  little  singular  tha^  on  a  snbeeqnent 
occasion,  (a)  the  same  learned  Judge,  when  -the  Master  of  the 
Rolls,  referred  to  the  case  of  Clifford  v.  Lewis,  as  distinguished 
from  the  one  before  him  by  the  circumstance,  that  the  testator's 
debts  were  directed  in  the  first»place  to  be  paid  In  some  of  the 
early  cases,  undoubtedly,  reliance  was  placed  on  expressions  of 
this  nature ;  but  most  of  them  proceeded  upon  the  broad  groand 
that  a  general  direction  that  debts  should  be  paid  with  or  with- 
out such  concomitant  expressions,  and  whatever  was 
[  517  ]  its  position  '  in  the  will,  {b)  charged  the  real  estate. 
The  words  "  in  the  first  place,"  indeed,' as  here  used, 
it  is  submitted,  are  merely  introductory  words  of  form,  denoting 
the  commencement  of  the  testamentiiiT  act,  (c)  or,  if  they  have 
any  meaning,  only  denote  the  order  of  payment,  not  the  fund 
oat  of  which  payment  is  to  be  made. 

Some  stress  certainly  was  laid  on  a  phrase  of  this  nature  in 
the  subsequent  case  of  Ronalds  v.  Feltham,  (d)  where  a  testator 
commenced  his  will  in  these  words  :  "  First,  I  direct  all  my  jost 
debts  and  funeral  expenses  to  be  fully  paid  and  satisfied ; "  and 
then  proceeded  to  dispose  of  all  his  copyhold,  freehold,  and 
leasehold  estates,  and  all  his  other  property,  among  his  wife  and 
children.  Sir  T.  Plamer,  M.  R.,  held,  that  the  real  estate  waa 
charged,  observing,  in  reference  to  the  argument  upon  the  word 
"  first,"  in  this  will  being  nothing  more  than  the  ordinary  tech- 
nical form  of  introductory  words,  that  here  it  was  not  followed 
by  other  words  denoting  succession,  sach  as  secondly,  thirdly,  &c. 

Bnt  a  more  sensible  view  of  this  point  was  taken  by  Sir  L. 
Shadwell,  in  the  case  of  Graves  v.  Grraves  (e)  where  his  Honor 
said, "  I  do  not  think  that  the  charge  is  made  to  rest  on  the 
mere  circumstance  that  the  testator  has  used  the  words  '  impri- 
mis,' or  '  in  the  first  place ; '  for,  if  a  testator  directs  his  debts  to 
be  paid,  is  it  not  in  effect,  a  direction  that  his  debts  shall  be  paid 
in  the  first  instance  ?  " 

In  the  case  of  Irving  v.  Ironmonger,  (/)  we  have  another  in- 

(a)  Sm  UonM  f .  Jjiiy  Tomogton,  2  Mjl.  £  Keea,  600. 

(li)  That  the  poiilion  of  anch  dftnses  is  immACerial,  leg  Ridwnt  v.  Dowding,  1  Atk, 
419  ;  Cl&rk  v.  Sewci[,  S  Atk.  96. 

(c)   See  Bceaton  v.  Booth,  4  Hadd,  161. 
(rf)  1  Turn.  &  Hnsa.  418. 
^e]  8  Sim.  S5. 

(/)  seBua.  &MjL  B8l. 
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stance  of  real  estate  being  held  to  be  charged  by  a 
general  direction  *  at  the  commencement  of  the  will  [  518  ] 
without  the  words  "  in  the  first  place,"  and  that  too  by 
Sir  John  Leach,  whose  reliance  on  snch  words  has  been  already 
the  subject  of  comment ;  though  his  Honor  certaiiUy  does  not 
appear  to  have  uniformly  maintained  the  efficacy  of  a  general 
direction,  as  appears  by  the  case  of  Douce  v.  Lady  Toirington,  (a) 
where  the  testator,  after  directing  all  tua  just  debts,  funeral 
and  other  incidental  expenses,  to  be  paid  with  alt  convenient 
speed  after  hia  decease,  and,  confirming  his  marriage  settlement, 
devised  all  his  real  estate  to  trustees  (whom  he  ^o  appointed 
executors)  and  their  heirs,  npoD  trust  to  pay  his  wife  an  annuity, 
and  upon  the  further  trusts  therein  mentioned.  By  a  codicil,  the 
testator  duected  that  his  trustees  should,  out  of  the  rents  arising 
from  one  of  his  estates,  pay  his  wife's  ananity,  and  also  an 
annuity  to  his  son,  and  apply  the  surplus  in  discharge  of  the' 
simple  contract  debts  owing  by  him  (the  testator).  One  ques- 
tion was,  whether  the  other  estates  were  chained  with  the 
testator's  debts  by  the  effect  of  the  general  direction  at  the  com- 
mencement of  his  wilL  Sir  J.  Leach,  M.  R.,  decided  in  the 
negative;  he  intimated  the  strong  inclination  of  his  opinion  to 
be,  that  the  introductory  words  had  no  such  effect,  but  that  it 
was  unnecessary  to  decide  the  question  upon  that  ground,  as 
it  was  plain  from  the  codicil  that  the  testator  did  not  intend  a 
general  charge  upon  bis  real  estate,  for  by  that  codicil  he  di- 
rected the  Borplua  only  of  a  particular  estate,  after  payment  of 
the  annuities,  to  be  applied  in  payment  of  the  simple  contract 
debts. 

Of  this  case,  Sir  L.  Bbadwell,  in  Graves  v.  Graves,  (6)  ob- 
served, that  it  seemed  to  have  been  an  amicable  decision,  and 
to  have  been  made  without  sufficient  consideration. 
Indeed,  so  far  as  '  it  denied  effect  to  general  intro-  [  519  ] 
ductory  words,  the  case  directly  clashes  with  the  pie- 
ceding  authorities,  to  which  may  now  b^  added  several  more 
recent  cases,  which  preclude  all  hesitation  in  affiiming  the  rule 
to  be,  that,  subject  to  the.  question  presently  noticed,  a  gen^^ 
direction  to  pay  debts,  in  whatever  part  of  the  will  contained, 
operates  to  throw  them  on  the  testator's  real  estate. 

Thus,  in  th^case  of  Ball  v.  Harris,  (c)  a  will  which  commenced 
with  the  following  words :  "  First,  I  direct  all  my  juat  debts, 
funeral  and  testamentary  expenses,  and  the  charges  of  the  pro- 
bate of  thie  my  will,  to  be  paid ; "  and  then  contained  pecumary 

(a)  3  Hvl.  &  Keen,  600. 

lb)  B  Sim.  se. 

jc)  e  Sim.  48S  ;  B.  C.  4  My,  &.  Cra.  SM.  In  tbia  cnse,  and  in  Shan  n.  Bairer,  1 
Kmd,  5i9,  tbe  doctrine  that  a.  Kcneral  directioD  to  pav  debts  diBrged  them  on  the  real 
Mtate,  WM  treated  w  too  clear  for  dUcmaion ;  tbe  onlj'  corneal  being  whether  such  a 
charge  conferred  an  implied  KnthoritTtoaell  on  the  person  tabng  tbe  legal  utate  eub-' 
jecl  10  certain  trttiti,  wliich  wu  decided  in  the  affirmailTB. 
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legacies  and  devises  of  real  estate — was  held  by  both  Sir  L. 
Sbadwell  and  Lotd  Cottenham  to  charge  the  testator's  real 
estate. 

So,  in  the  case  of  Harding  v.  Orady,  (a)  a  similar  cmstrne- 
tion  was  given  by  Sir  Edward  Sngdeo  to  the  following  con- 
dnding  passage  in  a  will :  "  I  desire  that  all  my  just  debts  be 
paid  as  soon  as  conveniently  after  my  decease."  In  this  case 
there  was  the  peculiarity  that  the  will  embraced  real  estate  only, 
but  the  Chancellor'B  remarks  render  it  probable  that  his  adjndi- 
cation  would  have  been  the  same  if  the  will  had  included  per- 
sonalty. 

So,  in  Parker  v.  Marchant,  (b)  Sir  K.  Bruce,  V.  C,  treated  it 
as  clear  that  real  CBtate  was  charged  by  the  following  words : 
"  I  direct,  in  the  first  place,  all  my  debts  to  be  paid ; "  the  will 
then  proceeding  to  dispose  of  personal,  and  ultimately  of  real 

estate. 
{ 530  j  *  Such,  then,  is  the  long  line  of  case's  in  which  it 

has  been  held  that  a  general  direction  by  a  testator 
that  his  debts  shall  be  paid,  charges  them  upon  his  real  estate. 
Though  certainly  in  some  of  the  wills  there  were  expressions 
which  might  fairly  be  considered  to  sustain  the  construction 
independently  of  any  sach  doctrine,  it  seema  to  be  generally  ad- 
mitted that  the  Courts  have  allowed  their  anxiety  to  prevent 
moral  injustice,  by  the  exclusion  of  creditors,  "  and  that  men 
should  not  sin  in  their  graves,"  to  carry  them  beyond  the  limits 
prescribed  by  established  general  principles  of  construction ; 
though  Lord  Alvanley's  observation  in  Shallcroes  v.  Finden,  (e) 
that  the  restricting  the  direction  to  pay  to  personalty  renders 
it  nugatoiy,  that  being  before  liable,  is  not  without  iveight. 

The  only  doubt  which  the  preceding  authorities  admit  of  is, 
whether  a  general  direction  that.debts  shall  be  paid,  will  throw 
them  on  real  estate  when  contained  in  a  will,  the  dispositions 
of  which  are  otherwise  confined  to  personalty ;  for  it  is  observa- 
ble that  in  all  the  cases  which  have  yet  occurred  the  will  appears 
to  have  embraced  real  estate.  The  total  absence  of  any  devise 
or  mention  of  realty  would  certainly  be  a  new  feature  ;  though, 
considering  the  strong  tendency  of  the  recent  cases  in  favor  of 
such  charges,  it  seems  unlikely  that  any  distinction  of  this  nature 
will  be  established.  So  long  ago  as  the  case  ^f  Shallcrosa  v. 
Finden,  (d)  we  have  a  dictum  of  Sir  R.  P.  Arden  which  seems 
to  bear  upon  the  point  under  consideratioa :  "  I  am  very  clearly 
of  opinion,"  said  this  able  Judge,  "  that  whenever  a  testator  eays. 
that  his  debts  shall  be  paid,  that  will  ride  over  every  disposition, 
either  against  his  heir  at  law,  or  devisea" 

(a)  1  Dnirj  &  W.  430. 

{b)  I  Toa.  &  Col.  N  CS90;  Shaw  r.  Bomr,  I  Keen,  S69.    See  also  Fries  p. 
.  North,  1  Tum.  &  PhilL  SS. 
(c)  8  Ve>.  739. 
<f)  Ibid. 
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The  rule,  however,  seeme  to  be  subject  to  two  mate- 
rial exceptions.     *  I^t,  where  the  testator,  after  gen-      [  531  ] 
erally  directine  hia  debts  to  be  paid,  has  provided  a   ' 
specific  fand  iia  the  purpose. 

Thus,  in  Thomas  v.  Bntnell,  (a)  where  the  testator  first  ordered 
all  his  debts  to  be  honorably  paid  immediately  aftei  hia  decease ; 
aod  in  a  subsequent  part  of  bis  will  devised  certain  heredita- 
ments, ezceptiag  H.  and  JR.,  to  tmstees,  upon  trnst,  out  of  the 
money  arising  by  the  sale,  to  pay  and  discharge  his  debts,  fune- 
ral expenses,  and  all  legacies  given  by  that  will  or  any  other 
writing  under  his  band.  He  afterwards  directed  that  H.  and  R. 
should  be  in  the  first  place  for  payment  of  the  Ugdeiei  mentioned 
in  bis  will.  Sir  J.  Strange,  M.  R.,  held  that  H.  and  IL  were  not 
subject  to  the  payment  of  debts.  Though  on  the  first  part, 
he  said,  the  Court  might  take  the  whole  real  estate  to  be  chained 
with  debts,  yet  as  there  was  no  express  lien  on  the  real  by  these 
general  words,  and  afterwards  the  testator  appropriated  certain 
part  of  his  real  for  debts  {and  legacies),  and  other  part  for  lega- 
cies, it  was  too  much  to  lay  hold  of  the  general  words  to  say 
that  the  whole  should  be  charged  with  payment  of  debts.  It 
could  be  done  only  by  implication  on  the  general  words,  which 
might  be  explained  afterwards,  and  that  implication  destroyol. 

60,  in  the  case  of  Palmer  v.  Graves,  {b)  where  the  testator 
commenced  bis  will  with  the  following  words :  "  In  the  first 
place,  I  direct  my  jaat  debts,  funeral  expenses,  and  the  charges 
of  proving  this  my  will  to  be  duly  paid;"  and  then  proceeded 
to  dispose  specifically  of  certain  freehold  and  leasehold  property. 
The  testator  gave  to  his  son  A,  his  heirs,  executors,  administm- 
tors,  and  assigns,  all  the  residue  of  his  real  and  personal  estate, 
with  the  rents  and  profits  of  bis  freehold  and  leasehold 
hereditaments  *  np  to  the  quarixr  day  next  ensuing  [  523  ] 
after  his  decease,  tohieh  rents  and  profits  he  charged 
vritk  the  payment  of  his  debts,  funeral  expenses,  and  the  charges 
of  proving  hit  unll;  and  the  testator  appointed  A  executor. 
Lord  Langd^le,  M.  R.,  held,  that  the  real  estate  was  not  charged 
by  the  introductory  words,  as  the  general  charge  by  implication 
was  controlled  by  the  specific  chai^  in  tbe  subsequent  part  of 
the  wilL 

However,  it  is  clear,  that  a  charge  created  by  general  introduc- 
tory words  is  not  controlled  by  a  subsequent  passage  furnishing 
conjecture  only  of  a  contrary  intention,  and  not  actually  incon- 
-  sistent  with  such  charge.  As  where  (c)  a  teetator,  after  willing 
all  his  just  debts,  funeral  expenses,  and  tbe  charges  of  proving 
his  will  to  be  paid,  devised  real  estate,  and  gave  some  legacies, 
and  then  proceeded  to  bequeath  all  the  residue  of  the  testator's 

(a)  3  Vei.  Sen.  313. 
ib)  1  Km.  MS. 
c   PfiM  ■>.  North,  1  Tara.  &PbUl.  89. 
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personal  eatate,  after  and  subject  to  the  paymetU  of  all  his  just 
debts,  fimeral  and  testamentary  expenses,  and  the  legacies  ikerc' 
inbefore  bequeathed.  Lord  Lyadharat,  C,  held,  that  the  latter 
words  were  not  iDconsistent  with  an  intention  to  charge  the  real 
estate  as  an  auxiliary  fund ;  observing,  that  courts  of  equity  had 
always  been  desirous  of  suatainiog  such  charges  for  the  benefit 
of  creditors ;  and  the  presomption  in  favor  of  them  was  not  to 
be  repelled  by  any  thing  short  of  a  cteai  and  manifest  evidence 
of  a  contra^  intention. 

And  Sir  L.  Shadwell,  V.  C^  came  to  a  similar  conclnsion  on 
a  special  and  very  inaccurately  framed  will  in  the  case  of  Graves 
V.  Graves,  (a) 

And  here,  it  should  be  observed,  that  the  doctrine  of  the  pre- 
ceding cases  extends  only  to  charges  on  real  estate 
{  523  ]  created  by  general  and  ambiguocs  expressions ;  for,  *  of 
course,  a  clear  and  explicit  charge  on  real  estate  is  not 
liable  to  be  controlled  by  an  express  appropriation  of  particular 
lands  to  the  purpose,  (&)  or  a  qualified  charge  of  the  real  estate 
in  the  same  will,  (c) 

The  second  exception  to  the  general  rule  under  discossioD 
occurs  where  the  debts  are  directed  to  be  paid  by  executors,  in 
which  case,  unless  land  be  devised  to  them,  it  will  be  presumed 
that  payment  is  to  be  made  exclusively  out  of  funds  which,  by 
law,  devolve  to  the  executors  in  their  representative  character. 

Thus,  in  Biydges  v.  Landen,  [d)  where  the  testator  com- 
menced his  will  as  follows :  « Imprimis,  that  all  my  debts  and 
fnneral  charges  and  expenses  be,  in  the  first  place  paid,  by  mg 
executrix,  hereinafter  named ;  then,  as  to  my  real  and  personal 
estate,  I  dispose  of  as  follows ; "  and,  after  making  snch  dis- 
position, he  charged  and  made  liable  all  his  real  and  personal 
estate,  with  two  sums  of  £150  to  each  of  his  daughters.  All 
the  cases  were  considered  by  Lord  Thurlow,  who  was  clearly 
of  opinion  tiiat  the  real  estate  was  not  chafed. 

It  is  remai^able  that  this  decision  did  not,  in  some  degree, 
abate  the  confidence  with  which  Sir  B,  P.  Arden,  and  Lord 
Longhborongb,  the  former  in  Kightley  v.  Kightley,  (e)  and 
Sballcroasv.Finden,  (/)  and  the  latterin  Williams  v.  Chitty,  ^g) 
insisted  that  a  genersil  direction  that  debts  should  be  pa^ 
charged  the  real  estate,  inasmuch  as  it  seems  to  have  been  de- 
cided by  Ijord  Thurlow,  without  allusion  to  the  circumstance, 
that  the  direction   to   pay  was  to  the  executors.      The  case 


1  Ve*.  Sen.  568 ;  Coxe  n.  Butett,  3  Tea.  I  Si. 
1,  3  Bear.  1. 
,  ,  e,31it  Oct.  1788,eiled3  Tea.  B»,«Mted(h>in  ilio  Begittrw'i 

book,  3  Ruas.  34S,  a. 
(e)  Anu.p.  5U. 
(/)  Ante,  p.  814. 
(^)  Ante,  p.  516. 
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was  *  afterwardfl  followed,  however,  (but  with  the     [  524  ] 
same  apparent  disregard  of  this  peculiarity,)  by  Sir  B, 
P.  Ardeo  himflelf. 

Tbua,  in  Keeling  v.  Brown,  (a)  the  words  were,  "  Imprimia,  I 
will  and  direct  that  all  my  just  debts  and  funeral  expenses  be 
paid  and  discharged  as  soon  as  conveniently  may  be  after  my 
decease,  by  my  executrix  and  exeaUors  hereinajier  named.  Item, 
I  give,  devise,  and  bequeath  unto  J.  all  tbat  my  messuage,"  &c. ; 
and,  after  other  devises,  and  giving  his  wife  an  estate  kii  life  in 
part  of  the  real  estate,  the  testator  appointed  his  wife  and  two 
other  persons  (who  took  no  interest  in  the  real  estate)  executrix 
and  executors.  Sir  R.  P.  Arden,  M.  R.,  said  be  could  not,  with 
ell  the  disposition  he  always  felt  to  give  such  a  construction  to 
wills  as  should  make  testators  honest,  construe  this  into  a  cha^e 
upon  the  real  estate ;  it  would  be  a  violence  to  all  language,  and 
making  a  will  for  the  testator. 

Again,  in  Powell  v.  Bobbins,  (6)  where  a  testator  first  devised 
that  all  his  just  debts  and  funeral  expenses  might  be  satisfied 
and  paid  by  his  executors  therein  named  as  soon  aner  his  decease 
as  might  be,  and  then  gave  certain  leasehold  premises  to  his 
wife,  and  afterwards  devised  a  freehold  estate  to  his  son  D.,  and 
appointed  W.  and  G.  executors.  Sir  W.  Grant,  M.  B.,  upon 
the  authority  of  Brydges  v.  Landen,  (c)  Williams  v.  Chitty,  (d) 
and  Keeling  v.  Brown,  (e)  held  that  this  estate  was  not 
charged,  *  inasmuch  as  no  real  estate  passed  to  the  ex-  [  525  ] 
ectUors  who  vjere  directed  to  pay. 

Again,  in  the  case  of  WiUan  v.  Lancaster,  (/)  where  a  testa- 
tor du^cted  that  his  debts  should  be  paid  by  his  executors,  and 
"  then  "  devised  his  lands,  it  was  contended  that  the  word  "  then  " 
was  equivalent  to  after  payment  of  the  debts ;  {g)  but  Sir 
J.  S.  Copeley,  M.  B.,  held  that  it  was  merely  used  in  the  sense 
of  further,  and  that  the  debts  were  not  charges  on  the  real 
estate. 

Where,  however,  the  executor  is  devisee  of  real  estate,  a  direc- 
tion even  to  him  to  pay  debts  or  legacies  will  cast  them  upon 
the  realty  bo  devised- 

is)  9  Vm.  856,  fSnmncr'i  ei,  Perkini'i  non  (a)  and  catea  ciud.] 
bi  1  Ves.  309,  [Somoet'*  ed.  note  (aj  and  ouei  ciled.] 
c\  AnM,  p.  bis.  • 

a)  8upn.    But  ihii  vu  b  detenniDnCion  the  other  way,  tbe  direction  being  gen- 
end,  and  not  expreulj'  u>  the  execQion.    Lord  Lougti borough's  srgamenU  at  the 
bearing,  indeed,  pointed  to  the  conclusion  that  ic  was  not  a  chaige ;  bat  he  aAenrnrds 
decided  the  contru7,  apon  the  aaihorities. 
(.)  Snpm. 

if]  Al  tlie  Rolls,  14th  Not.  1836,  MS.  j  S.  C.  3  Rnss.  lOS.  See  also  Brkltbindte 
V.  Briuin,  I  Eee.  906 ;  bat  where  it  is  obserTabie  that  the  direction  to  (As  encufen  to 
p*7  the  debts,  on  which  Lord  Langdala  relied  in  his  judgment,  does  not  occnr  in  the 
will,  as  reported, 

(?)  As  tolhisexpression,  see  ante,  5U;  alsovol,  1, p.743.  The argnnieDt foanded 
on  ibe  word  "  then,"  in  ihb  case,  vary  much  resembles  that  which  lays  stieM  on  the 
words  "  Imprimis,"  "  in  the  first  place,"  as  to  which,  see  ante,  p.  917. 
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TbaB,  in  the  early  case  of  Aubrey  v.  Middleton,  (a)  where  a 
testator  gave  several  legacies  and  annuities,  to  be  paid  by  his 
executor,  and  then  devised  all  the  rest  and  residue  of  his  goods 
and  chattels  and  estate  (6)  to  his  nephew,  (who  was  his  heir  at 
law,)  and  appointed  him  executor  of  his  will;  Lord  Cowper  held 
the  real  estate  was  chargeable  with  the  legacies  and  ananities 
in  aid  of  the  personal  estate. 

So,  in  the  case  of  Alcock  v.  Spaihawk,  (c)  the  testator  devised 
certain  lands  to  A  (his  heir  at  law)  and  his  heirs ;  he  then  gave 
a  legacy  to  B  to  be  paid  by  his  executor  within  five 
[  526  ]  *  yeare  after  his  decease ;  and  appointed  A  sole  exeevtor 
of  bis  will,  desiring  him  to  see  the  will  performed ;  it 
was  held  that  the  legacy  was  charged  upon  the  land  devised 
to  A. 

So,  in  Barker  v.  Duke  of  Devonahire,  (d)  where  a  testator 
devised  all  his  real  and  personal  estate  unto  and  to  the  use  of 
several  persons,  their  heire,  &c.,  in  trust  by  sale  or  mortgage 
thereof  to  pay  whatsoever  he  should  thereafter  by  will  or  codicil 
appoiTtf.  He  then  appointed  these  persons  bis  executors,  and 
proceeded  to  direct  that  his  just  debts,  funeral  expenses,  <Jr., 
should  be  paid  by  his  executors.  Sir  W.  Grant  held  that  uiis 
authorized  a  sale  for  the  payment  of  debts,  though  it  was  con- 
tended that  the  direction  being  to  the  executors,  showed  tlie  in- 
tention  of  the  testator  to  confine  it  to  personal  estate. 

Again,  in  the  case  of  HenveUw,  Whitaker,  (e)  where  a  testetor 
directed  that  all  his  just  debts  and  funeral  expenses  should  be 
paid  by  bis  executor  thereinafter  named,  and  then  gave  all  his 
real  and  personal  estate  to  his  nephew  A,  his  heirs,  executors, 
administrators,  and  assigns,  and  appointed  him  executor ;  Sir 
J.  S.  Copley,  M.  R,  decided  that  the  direction  to  the  nephew  to 
pay  the  debts  operated  to  charge  aU  the  property,  botti  real  and 
persouEd,  which  he  derived  under  the  will. 

It  is  difficult  to  reconcile  with  this  line  of  authoritieB  the  case 
of  Parker  f.Fearnley,  (/)  where  a  testatrix  having  directed  lega- 
cies to  be  paid  by  her  executor,  to  whom  she  devised  all  her  real 
estates  in  fee,  and  also  the  residue  of  her  personalty,  after  pay- 
ment of  her  debts  and  funeral  expenses,  Sir  J.  Leacn, 
[  527  ]  V.  C,  held,  that  the  *  pecuniary  legacies  were  not 
charged  on  the  real  estate  devised  to  the  executor. 

As  this  case  was  prior  to,  it  must  be  considered  as  overruled 
by,  Henvell  v.  Whitaker,  with  which  it  is  clearly  inconsistent. 

(a)  S  Eq.  Ca.  Ab.  479,  pi.  16 ;  Tin.  Ab.  Cbirge  (D)  pi.  19. 

(A)  As  lo  the  operation  of  this  word  to  cany  ths  reKl  eelale,  see  ante,  vol.  1, 
p.  657. 

(c)  9  Vem.  9£S ;  8.  C.  I  Eq.  C*.  Ab.  19B,  pi.  4.  See  alio  Goodrjght  d.  Phippt 
V.  Allen,  a  W,  Bl.  10*1  ;  Doe  d.  Prall  v.  Ttza,  6  AdoL.  &  Ellis,  180. 

(iJ)  3Mer.  310. 

(c)  3  Hdes.  343.    See  alio  Dover  v.  Gngorj,  T.  C,  Dec.  IS,  IS39,  repotted  9  Law 
Jonr.  K.  S.  Ch.  89. 
(/)  S  Sim.  &  Btn.  591. 
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Neither  Aubrey  v.  Middleton  nor  Alcock  v.  SpaihaK/k  was  cited 
to,  or  Dotioed  by,  the  Vice-ChanceDor. 

And  the  circumstanceB  that  the  estate  given  to  the  devisee  ia 
an  estate  tail,  and  the  direction  to  pay  the  debts  is  connected  by 
juxtaposition  with  the  bequest  of  the  personalty  and  the  appoint- 
ment of  executor,  and  separated  by  several  intervening  senten- 
ces from  the  devise  of  the  lands,  are,  it  seems,  immaterial. 

Thus,  in  Clowdsley  v,  Pelham,  (a)  where  a  testator  devised 
land  to  A  and  the  heirs  of  his  body,  remainder  over;  and  in 
another  part  of  his  will  gave  to  A  ^  the  personal  estate,  and 
appointed  him  executor,  vUling  him  to  pay  the  testator's  debts ; 
it  was  held  that  the  real  estate  was  charged. 

It  is  not  equally  clear,  however,  that  a  direction  to  an  execU' 
tor  to  pay  debts  would  have  the  effect  of  charging  lands  devised 
to  him  for  Ufe  only.  Undoabtedly,  in  Finch  v.  Hattersley,  (6) 
the  real  estate  was  held  to  be  charged  under  circumstances  of 
this  nature ;  but  it  does  not  appear  that  the  fact  of  the  executrix 
being  a  devisee  for  life  of  the  real  estate  had  any  influence  upon 
the  Court ;  and  as  the  case  was  decided  when  a  general  direction 
to  an  executor  to  pay  debts  might  possibly  have  been  considered 
sufficient  to  charge  them  upon  real  estate  not  devised  to  the  exec- 
uior,  (the  doctrine  upon  the  subject  being  more  lax  and 
the  distinclions  less  defined  than  at  present,)  the  *  case  [  528  ] 
cannot  be  relied  on  as  an  authority  on  the  point  above 
suggested. 

It  is  quite  clear,  however,  that  a  limited  estate  devised  to  one 
of  several  executors  in  the  testator's  lands  will  not  be  charged 
with  debts,  under  a  direction  to  the  executors  to  pay  them,  (c) 
Indeed  such  is  clearly  the  rule  even  where  an  estate  in  fee  ia 
devised  to  one  of  several  executors. 

Thus,  in  the  case  of  Warten  «.  Davies,  (d)  where  a  testator 
directed  that  his  debts  and  legacies,  funeral  expensea  and  testa- 
mentary charges,  should  be  paid  by  his  executors  tbereinajtei 
named ;  and  after  directing  certain  real  estetes  to  be  sold  by  bis 
executors  on  the  decease  of  his  wife,  he  devised  certain  mes- 
suages and  lands  to  his  sou  Thomas  Davies,  in  fee,  and  gave  him 
tfae  residue  of  his  real  and  personal  estate.  The  testator  op- 
pointed  Thomas  Davies  and  another  executors.  Sir  J.  Leach,  M. 
K.,  held  that  the  estate  devised  to  Thomas  Davies  was  not  to  be 
considered.ae  diarged  with  the  debte  and  legacies  directed  to  be 
paid  by  the  executors,  merely  because  the  devisee  happened  to 
be  one  of  the  executors.  And  the  same  rule  seems  to  have  been 
acted  upon  by  the  same  learned  Judge,  though  without  any 
distinct  recognition  of  this  ground  of  decision,  in  the  subsequent 
Haae  of  Wasse  v.  Heslington.  (e) 

(a)  I  VerQ.  411;  S.  C.  1  Eq.  Ca.  Ab.  197,  pL  S. 
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Where  a  teatatOT  gives  his  real  and  also  bis  personal  estate, 
after  payment  of  debts,  ice,  it  is  sometiinea  a  qnestion  whether 
these  words  extend  to  charge  both  the  preceding  objects  of  gift, 
or  apply  only  to  the  immediate  antecedent,  namely,  the  personal 
estate. 

Thus,  in  the  case  of  Withers  v.  Kennedy,  (a)  where 
[  539  ]     a  *  testator,  after    beqaeathisg    to    his  wife   certain 

effects,  gave,  devised,  and  bequeathed  all  his  freehold, 
copyhold,  and  leasehold  estates  whatsoever  and  wheresoever, 
and  all  the  residue  of  his  personal  estate  and  effects,  after  paj/- 
ment  of  his  just  debts  and  his  funeral  expenses,  and  the  charges  of 
proving  his  will,  and  of  carrying  the  trusts  thereof  into  execution, 
to  trustees,  their  heirs,  executors,  and  administrators,  upon  trust 
for  his  wife  for  life,  with  other  limitations  over ;  it  was  con- 
tended, that  the  personsd  estate  being  the  natural  fund  for  the 
payment  of  debts,  it  was  a  more  obvious  and  natural  construc- 
tioD  to  refer  these  words  to  the  immediate  rather  than  the  more 
remote  antecedent ;  that  more  remote  antecedent  being  a  Bpeciea 
of  property  not  legally  liable  to  debts ;  but  Sir  J.  Leach,  M.  B., 
though  he  admitted  that  the  espreaaion  in  the  will  afforded 
some  color  to  this  argument,  considered  that,  in  plain  construc- 
tion, the  worda  in  question  were  to  be  referred  to  the  freehold, 
copyhold,  and  leasehold  property,  as  well  as  to  the  personal 
estate.  His  Honor  considered  it  to  be  an  objection  to  the 
opposite  coDstxuction,  that  it  imputed  to  the  testator  the  in- 
tention of  exempting  his  leaseholds  from  the  payment  of  his 
debts,  Aic,  which  species  of  property  was  by  law  subject  to 
them. 

In  Kidney  v.  Coussmaker,  (b)  the  question  was  much  con- 
tested, whether,  where  a  testator  devises  lands  in  truat  to  be 
sold,  declaring  ihaX  the  produce  ahall  go  in  the  same  manner 
as  t^e  personal  estate,  and  then  bequeathes  the  personalty, 
"  after  payment  of  hia  debts,"  the  produce  of  the  real  estate  was 
by  these  words  (which  were  clearly  inoperative  in  regard  to  the 
personaltif)  charged  with  the  debts.     It  was  not  necessary  to 

decide  the  point. 
[  530  ]  *  Where  a  testator  has  manifested  an  intention  to 

cha^  hia  real  estate  with  the  payment  of  either  debts 
or  legacies,  the  qneation  sometimes  arises,  whether  such  charge 
extends  to  the  specific  as  well  as  the  residuary  lands,  or  is  con- 
fined to  the  latter. 

As,  in  Spong  v.  Spong,  (c)  where  a  testator,  after  specifically 
devising  certain  lands  to  A  and  other  persona,  and  charging  hia 
real  and  personal  estate  with  his  legacies,  and  then  bequeathing 

{a)  2  Mv).  &  Keen,  60T. 

(b)  1  Vea.  JnD.  436 ;  S.  C.  in  Dom.  Proc  7  B.  F.  C.    (Toml.  ed.)  073.     See  tbci 
2  Vet.  Jan.  263. 
{c)  1  Y<in.&JerT.  SOO;  8.  C.  3  Bligh,  IT.  S.  S4. 
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Bome  pecuniary  legacies,  gave  the  residue  of  bis  real  and  per- 
sonal estate  to  A.  The  House  of  Lords,  reversing  a  decree 
of  the  Exchequer,  held  the  legacies  not  to  be  charged  upon 
the  lands  specifically  devised ;  for  that,  in  construing  charges 
of  this  nature,  specific  and  residuary  devises,  though,  for  many 
purposes,  governed  by  a  common  principle,  were  to  be  di^ 
tinguisbed;  especially  as,  in  the' case  under  consideratioD,  the 
testetor  bad  shewn  such  a  distinction  to  be  in  his  view  by 
devising  particular  lands  to  the  person  whom  he  made  residoaiy 
devisee. 

Here  it  may  be  observed,  that,  in  construing  provisioDs  for 
payment  of  debts,  the  Courts  are  averse  to  an  interpretation 
which  would  restrict  the  ivovision  to  debts  subsisting  at  a 
given  period  during  the  life  of  the  testator;  and  therefore, 
although  words  in  the  present  tenae  generally  refer  to  the  time 
of  making  the  will,  (a)  yet  it  has  been  held,  that  a  charge  of 
all  the  debts  "  I  have  contracted  since  1735,"  extended  to  future 
debts,  (b) 

It  has  aometimes  been  made  a  question,  whether  similar  words 
which  will  charge  real  estate  with  debts  will  suffice  to  onerate  it 
with  legacies ;  or  whether,  in  order  to  throw  legacies 
upon  the  land,  a  clearer  manifestation  of  *  intention  is  [  531  ] 
not  requisite.  Sir  R.  P.  Aiden,  M.  B.,  and  Lord* 
Loughborough,  were  long  at  issue  upon  the  point ;  the  former 
maintaining,  and  the  latter  denying,  the  distinction,  (c)  which, 
however,  did  not  originate  with  Sir  R.  P.  Arden  ;  for  it  is  to  be 
traced  in  the  early  case  of  Davis  v.  Gardner,  {d)  where  the  tes- 
tator commenced  bis  will  thus :  "  As  to  my  worldly  estate,  I 
dispose  of  the  same  as  follows,  ajter  my  debts  ana  legacies 
paid;  "  and  then  gave  several  legacies,  adding,  "  After  all  my 
legacies  paid,  I  give  the  residue  of  my  personal  estate  to  mv 
son,"  and  then  devised  his  lands ;  and  Lord  Macclesfield  held, 
that  the  legacies  were  not  a  charge  upon  the  realty  j  his  Lord- 
ship observing,  that  "  as  plain  words  are  necessary  to  disinherit 
an  heir,  so  words  equally  plain  are  requisite  to  charge  the  estate 
of  an  heir,  which  is  a  disinherison  pro  tanto."  In  a  note  to  this 
case,  the  reporter  adds,  that,  if  there  had  been  a  want  of  assets 
for  the  payment  of  debts,  it  seems  that  the  land  would  have 
been  charged  therewith. 

The  distinction  in  question  appears  to  have  been  a  natural 
consequence  of  the  ezireme  lengtii  which  the  Courts  had  gone 
in  holding  debts  to  be  charged  by  loose  and  equivocal  expres- 
sions,  the  unfairness  of  which,  when  applied  to  legacies,  became 

[a)  Ante,  vol.  l,p.  STT. 
lb)  Bridgnun  v.  Dove,  S  Atk.  301. 

(c)  ^ightle;  V.  EighUej,  )  Vw.  Jan.  S38 ;  Chitty  v.  WHliwaa,  3  Yea.  SIl ;  Ee«l- 
ing  D.  Brown,  S  Ves.  SSI. 
(<g  3  P.  W.  187. 
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appaient, "  there  being  no  reason  (as  8ii  B.  P.  Arden  has  ob- 
served) why  a  epecific  devise  sbould  not  take  effect  as  mQch  as 
a  pecuniary  one."  (a) 

la  Tiott  V.  Vernon,  (b)  however,  and  several  of  the  other  cases 
before  stated,  (c)  in  which  debts  and  legacies  were 
[  53S  ]  coupled  in  one  clause,  there  is  no  mention  of 'any 
such  diatiuction ;  and  instances  may  certainly  be  ad- 
daced  from  the  later  cases,  in  which  legacies  have  been  held 
to  be  charged  upon  land,  by  expressions  of  a  character  scarcely 
more  decisive  than  those  which  have  tbis  operation  in  regard  to 
debts. 

Thus,  in  Haasell  v.  Hassell,  (d)  where  the  testator  devised 
and  bequeathed  certain  legacies,  and  then  gave,  devised,  and 
bequeathed  all  his  real  and  personal  estate  not  thereinbefore  dis- 
posed of;  Lord  Bathurst  held,  that  the  legacies  were  charged 
upon  the  real  estate. 

And  Lord  Hardwicke,  in  Bmdenell  v.  Boughton,  (e)  seems 
to  have  thought  that  where  a  testator  gave  certain  legacies,  and 
then  the  rest  of  bis  estate,  real  and  personal,  to  A,  whom  he 
appointed  executor,  the  legacies  were  charged  upon  the  land ; 
but  the  case  was  not  decide  on  this  point. 

So,  in  the  case  of  Bench  v.  Biles,  (/)  where  the  testator  gave 
all  hia  re&l  and  personal  estate  to  hia  wife  for  life,  and  after  her 
decease,  gave  various  legacies,  and  all  the  rest,  residue,  and 
remainder  of  his  real  and  personal  estate,  he  gave,  devised,  and 
bequeathed  to  his  nephews  P.  and  W.,  share  and  share  alike, 
their  heirs,  executors,  administrators  or  assigns  forever.  The 
case  of  Aubrey  v.  Middleton  (ff)  was  cited  as  an  authority  that 
the  legacies  were  charged,  and  Sir  John  Leach,  V.  C,  decided 
accordingly,  considering  the  intention  in  favor  of  the  legatees  to 
be  clearer  than  in  the  cited  case.  "  The  testator  (he  said)  here 
gives  all  his  real  and  personal  estate  to  his  wife  for  life,  blending 
them  together  as  one  fnnd  for  her  use,  and  after  her  death,  he 
gives  several  pecuniary  legacies,  and  then  the  rest, 
[  533  ]  residue,  and  remainder  of  his  real  and  personal  *  es- 
tate to  his  nephew.  He  plainly  continues  after  his 
death  to  treat  tbem  as  one  fund, '  the  rest,  residue,  and  re- 
mainder '  of  which,  after  payment  of  his  legacies,  is  to  go  to 
his  nephews." 

It  should  be  remarked,  however,  that  in  Aubrey  t>.  Middleton, 
the  executor,  being  the  devisee  of  the  real  estate,  was  exj^essly 
directed  to  pay  the  legacies  and  annuities,  which  baa  always 
been  held  sumcient  to  charge  the  real  estate. 

la)  3  Tea.  T3S.  lb)  Ante,  p.  912.' 

(c)  Ante,  p.  &1I.  id)  2  Dick.  S36. 

|()  i  Atk.  26S,  eUtad  ante,  toI.  1,  p.  8S.  [/)  4  Madd.  IBT. 

(jf)  Ante,  p.  92B. 
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The  case  of  HaBsell  v.  HasseU,  (a)  thoagb  not  cited,  more 
closely  Tesembles  Bench  v.  Bilea;  but  even  that  was  rather 
stronger  in  favor  of  the  charge,  from  the  circnmstance  of  there 
being  no  precedent  gift  affecting  the  real  estate,  (unless  the 
legacies  were  sq  considered,)  to  which  the  words  not  "  herein- 
before  disposed  of"  could  be  referred,  though  this  expression 
might  have  been  taken  to  apply  exclusively  to  the  personalty, 
referendo  singula  singulL  In  Bench  v.  Biles,  on  the  other  hand, 
the  words  "  rest  and  residne  "  might  have  had  reference  to  the 
precedent  devise  of  the  real  estate  to  the  wife  for  life. 

That  a  bequest  of  legacies,  followed  by  a  gift  of  all  the  resi- 
due of  the  testator's  real  and  personal  estates,  operates  to  charge 
the  entire  property  with  the  legacies,  was  again  decided  by  8ii 
J.  Leach,  in  Cole  v.  Turner ;  (b)  to  which  may  now  be  added 
the  case  of  Mirehouse  v.  Scaife,  (c)  where  a  testator,  after  be- 
qaesthing  certain  pecuniary  legacies,  declared  his  will  to  be, 
that  all  nis  debts  and  all  the  above  legacies  should  be  paid 
vithin  six  months  after  his  decease ;  and  all  the  residue  oi  his 
estate,  both  real  and  personal,  lands,  messuages,  and 
tenements,  the  *  testatOT  gave  to  A,  by  her  to  be  freely  [  534  ] 
possessed  at  his  decease.  It  was  held  by  Sir  L.  Shad- 
well,  V.  C,  and  afterwards  by  Lord  Cotteaham  on  appeal,  that 
by  these  words  the  real  estate  was  charged,  as  well  with  the 
legacies  as  the  debts. 

It  is  worthy  of  remark,  that  .neither  in  this  case,  nor  in  Cole 
V.  Turner,  was  there  any  speci&c  devise  of  real  estate,  to  which 
the  term  "  residue  "  might  be  referred. 

It  may  here  be  observed,  that  under  a  charge  of  legacies,  an- 
uuities  will  generally  be  included,  unless  the  testator  manifests 
an  intention  to  distinguish  them,  {d)  as  by  sometimes  using 
both  words,  (e) 

IL  It  is  clear  that  a  devise  of  the  rents  and  profits  of  land  is 
equivalent  to  a  devise  of  the  land  itself,  and  will  carry  the  legal 
as  well  as  beneficial  interest  therein;'  (/)  but  the  question 


(a)  Ante,  p.  S32. 

(ft)  4Ru8i,  376. 

(el  a  M?1,  &  Craig,  695. 

(rf)  Shipperdsoa  v.  Towtr,  1  T( 


(/)  Johnson  u.  Arnold,  1  Vei,  Sen.  171;  Bainea  v.  Dixon,  Id.  43;  Doe  v.  Lake- 
nwn,  9  Bam.  &  Adol.  42  |  Piranionr  d.  Tardly,  Plowd.  S40;  Puior  v.  PlDmmer, 
Cro.  Eliz.  190;  Earl  v.  Bowe,  35  Uaine,  419,  420. 

>R«ed  D.  Beed,  9  Mau.  372;  Anderson  v.  Qreble,  1  Ashiaead,  136;  Den  n.  Mon- 
nen,  I  Spencer,  14S;  Foxv.Fhelp*,  17  Wendell,  393;  Earl  v.  Rowe,  35  Uaine,  414; 
Andrews  i>.  Boyd,  5  Greenl.  119.    A  devise  of  the  incoma  of  land  to  the  nse  of  the 
devisee  darincc  his  Dfe,  confers  npon  him  a  life^estate  in  the  land.    Biitterfield  tt. 
Haakins,  33  Maine,  39a  ;  Andrews  o.  Boyd,  b  Greenl  199.    So  the  words  "  ose  and 
"     ~  ~       .  "    .-       --       ...       ...         .  profits  of  land  is  a 

Maine,  414.     So  a 
le  net  pn^fitt  of  tht  toad, 


improvement."  Faj  v.  Faj.  1  Cnshinf;,  93.  A  devise  of  the  net  p 
derise  of  the  land  itself,  by  iesial  iotendment.  Earl  v.  Rowe,  85  B 
diiecdon  by  the  teilator  that  A  B  sAoti  nDaot  Jvr  kia  tupport  themti 
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which  has  chiefly  given  rise  to  perplexity  in  refeience  to  these 
words  is,  whether  a  direction  or  power  to  raise  money  oat  of  the 
re^s  aaid  profitt  authorizes  a  rale ; '  the  doubt  being  whether, 
in  snch  cases,  the  testator  or  settlor,  by  tlie  words  "  rents  and 
profits,"  means  the  amiual  income  only,  according  to  their  ordin- 
ary and  popular  signification,  or  nses  the  phrase  in  a  more  com- 
prehensive sense,  as  designating  the  proceeds  or  "  profits  "  of 
the  inheritance,  and,  therefore,  aa  impliedly  conferring  a  power 

to  dispose  of  snch  inheritance. 
[  535  ]  The  doctrine  on  this  sabject  has  flactnated ;   *  the 

early  anthorides  leaning  more  to  the  restricted  coq- 
atniction  than  the  recent  cases.  But  it  seems  that  even  those 
authorities  admitted  a  sale,  where  the  purpose  was  to  pay  debts 
and  legacies,  (a)  or  to  raise  a  portion  by  a  definite  period,  within 
which  it  could  not  be  raised  out  of  the  annaal  rents ;  {b)  and 
tills  rule  was  extended  by  Liord  Hardwicke  to  a  case  io  which 
the  portions,  beiog  payable  in  such  manner  as  a  third  person 
should  appoint,  might  have  become  payable  within  a  definite 
time,  (c) 

It  was  held,  however,  in  the  very  early  cases,  that,  if  the  por- 
tion were  to  be  raised  out  of  the  rents  and  profits,  without  any 
specified  time  of  payment,  it  could  only  be  raised  by  a  graduu 
accumulation  of  the  annual  profits  as  they  arose,  {d) 

But,  Judges,  in  latter  times,  looking  at  the  inconvenience  of 
raising  a  mi^e  sum  of  money  in  this  manner,  have  inclined 
much  to  treat  a  trust  to  apply  the  rents  and  profits  in  raising  a 
portion,  even  at  an  indefinite  period,  as  authorizing  a  sale. 

Thus,  in  Green  v.  Belcher,  (e)  Lord  Hardwicke  stated  the  role 
to  be,  that  "where  money  is  directed  to  be  raised  by 
[  536  ]     rente  and  profits,  unless  there  are  other  words  *  to  re- 
strain the  meaning,  and  to  confine  them  to  the  receipt 
of  the  rents  and  profits  as  they  accrue,  the  Court,  in  order  to 
obtain  the  end  which  the  party  intended  by  raising  the  money, 

(a)  Linden  v.  Foley,  9  Ch.  Cm.  aO!i ;  Anon,  1  Vera.  )04 ;  Fenj  n.  Askham,  S 
Vem.  36  ;  RawliDs  v.  BrocfaerKin,  Exch.  17S3,  cit.  S  Ves.  Jnn.  480. 

(A)  Sheldon  v.  Dormer,  3  Vem.  310  j  Warbnrton  v.  Warbarton,  Id.  4S0;  Jacluon 
V.  FRrmnd,  Id.  434 ;  Gibaon  d.  Lord  Montfort,  1  Yea.  Sea.  491 ;  Okeden  i>.  Oked«D, 
1  Atk.  5i0.  Some  parts  of  Loid  Hardwkke'a  jndnnent  in  thii  cbm  ■»  irreooniul&ble. 
He  is  made,  in  one  place,  to  usame,  that  tbe  portion  wu  la  b«  railed  at  the  period  of 
Testing,  and,  in  another,  to  Btsle  the  contrary.  It  leemB  difficalt  lo  snppart  tho  Utter 
hjpotheiii.    And  lee  Hall  v.  Carter,  2  Atk.  S35. 

(c)  Green  v.  Belcher,  1  Atk.  SOS.  See  also  Allen  v.  BatUioiiM,  3  Vea.  &  Be*.  W, 
stated  poat,  p.  S41. 

{d)  Trsffbrd  t>.  Aahton,  1  P,  W.  41S  ;  Itt  k.  Qilbert,  Pre.  Ch,  5B3  ;  3  P.  W.  13  ; 
a  Eg.  Ca.  Ah.  644,  pi.  16;  B.  C.  ErelTii  o.  ETelyn,  a  P.  W.  6S9 ;  Hilli  c.  Banks,  3 
P.  w.  1. 

(e)  1  Atk.  SOS. 

ii  a  derisB  of  th«  land  itaelC    Earl  v.  Bowe,  aupro.    Bnt  the  rale  tlated  In  the  tat 
teams  not  to  apply,  where  the  renti  and  profits  are  giTen  only  for  a  limited  period. 
Fox  i>.  Phelpa,  IT  Wendell,  393,  402 ;  Earl  v.  Grim,  1  John.  Ch.  494. 
1  See  Schenneilioine  d.  SdwnaerhomB,  6  John.  Ch.  7a 
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has,  by  the  liberal  conetmction  of  these  words,  taken  them  to 
amoant  to  a  direction  to  sell ;  and,  as  a  devise  of  the  rents  and 
profits  will  at  law  pass  the  lands,  ^a)  the  raising  by  rents  and 
profits  is  the  same  as  raising  bv  sale." ' 

So,  in  Baines  v.  Dixon,  {b)  tne  same  eminent  Judge  observed, 
that  "  the  Court  had  gone  by  several  gradations.  When  any 
particular  time  is  mentioned,  within  which  the  estate  would  not 
afiR>rd  the  charge,  the  Court  directed  a  sale,  and  then  went  far- 
ther, till  a  sale  was  directed,  on  the  words  '  rents  and  profits ' 
alooe,  whea  there  was  nothing  to  exclude  or  express  a  sale ; " 
though  his  Lordship  admitted,  that,  in  one  case  in  ten,  it  had 
not  been  agreeable  to  the  testator's  intention.  Lord  Hardwicke 
held,  however,  that,  in  the  case  before  him,  where  legacies  were 
to  be  paid  with  all  convenience,  as  the  profits  of  the  estate 
should  advance  the  money,  the  word  "  advance  "  limited  it  to 
annual  profits,  (c) 

The  same  opinion,  too,  seems  to  have  been  entertained  by 
Lord  Thurlow,  who,  in  the  case  of  the  Countess  of  Shrewsbury 
V.  Earl  of  Shrewsbury,  (d)  said :  "  If  a  term  was  created  to  raise 
by  the  rents  and  profits,  I  should  say  it  might  be  done  by  sale 
or  mortgage."  Lord  Eldon,  also,  in  Booth  v.  Blundell,,(e)  ob- 
served that  he  had  understood  it  to  be  a  "  settled  rale,  that, 
where  a  term  is  created  for  the  purpose  of  raising  money  out 
of  the  rents  and  profits,  if  the  trusts  of  the  will  require 
that  a  gross  *  sum  should  be  raised,  the  expression  [  537  j 
'  tents  and  profits '  will  not  confine  the  power  to  the 
mere  annual  rents,  but  the  trustees  are  to  raise  it  out  of  the  es- 
tate itself  by  sale  or  mortgage."  These  quotations  controvert 
the  position  advanced  by  some  respectable  writers,  that  an- 
nual rents  is'  the  primary  meaning  of  rents  and  profits ;  they 
show  the  rule  of  construction  to  be  rather  the  reverse,  (/)  and 

(a)  See  uite,  p.  M«. 
lb)  1  Tei.  Sen.  «3. 

(e)  See  alio  Okeden  v.  Okeden,  I  Alk.  B50 ;  Bldont  «.  Em(  of  PlTinoath,  2  Atk, 
IM :  uid  Gibion  c.  Lord  Montfort,  1  Ves,  Sen.  4M. 

(d)  1  Vei.  Jnn.  234.  [See  Lio^ird  v.  £*rl  of  Derby,  I  Bro.  C.  C.  (Perkine'e  ed.) 
311,  3ia,andDotei.I 

(e)  1  Mer.  335. 

I/)  Vide  Mr.  Cox's  note  to  Tnfford  v.  Aahlon,  1  P.  W,  41S ;  Mr.  Raitlibj'f  note 
tout  aiioDTinaua  ciue',  1  Tem.  104;  and  Hr.  Belt's  lapplemeDt  to  Ves.  Sen.  SS). 
Hr.  Belt's  obaerraCion,  that  Lord  Hvdiricke,  in  CooTiigfaaiD  ■>.  ConTit^am,  I  Vea. 
8eo.  522,  noTe  flill^  staled  b7  Hi.  B.,8nppl.  221,  aeemg  to  haTDthoDghtihatbii  pre- 
decesaors  had  gone  too  far  in  balding  tbat  monef,  to  be  rniaod  out  of  the  renu  and 
profits,  might  be  raised  bj  a  sale,  is  quite  ai  vansnce  with  the  general  tenor  of  hit 
Iitndship's  judgments,  which  carried  ibe  rule  in  favor  of  a  sale  mncb  farther  than  an; 
of  liis  predecessors,  uid  may  be  considered  to  bave  establiahed  the  present  doclilne 
npoB  the  sobject  In  the  partictiLu  csm  referred  to,  it  is  tnie,  his  Lordship  held  |fae 
charge  lo  affect  the  annoal  income  onl? ;  bat  the  will  was  so  dear  on  this  point,  that, 
with  all  his  paniality-to  the  opposite  construction,  it  was  impossible  that  heconld 
come  to  anj  other  oonclnsion.    The  tetlalor  devised  his  plantation  and  lands  to  tnu- 

1  Sehennerttoine  v.  SehenBertionie,  6  John*.  Ch.  7IX 
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t^at  these  words  are  to  be  taken  in  their  wkleet  sense,  namely, 
aa  aathorizing  a  sale,  unleea  leatralDed  by  thQ  context ;  bat,  per- 
haps, it  more  accords  with  the  principle  of  the  anthorities,  to 
say,  that  the  signification  of  the  phrase  is  governed 
{  538  ]  wholly  by  the  nature  of  the  *  purpose  for  which  the 
money  is  to  be  raised,  and  the  general  tenor  of  the 
wilL 

If  the  testator  or  settlor  manifests,  bv  the  cont^  of  the  in- 
strument, that  he  contemplates  the  identical  subject,  out  of 
whose  "rents  and  profits"  the  money  shall  have  been  raised, 
being  afterwards  enjoyed  by  the  devisees,  or  remaining  other- 
wise available  for  the  purposes  of  the  will,  it  is  evident  that  be 
intends  the  current  annual  income  only  to  be  applied ;  for  by 
such  means  alone  can  the  raising  of  the  money  be  made  coa- 
sistent  with  the  preservation  of  the  entire  sabject  of  dispom- 
tion.  (a) 

So,  if  the  testator  treats  the  raising  of  the  money  as  a  procesB 
requiring  time,  and  defers  a  devisee's  perception  of  the  rents,  or 
an  annuitant's  receipt  of  his  annuity  out  of  them,  until  such 
purpose  shall  have  been  accompllBhed,  the  irresistible  inference 
IS,  that, the  testator  intends  the  money  to  be  raised  by  a  gradoal 
appropriation  of  tbe  rents  and  profits  as  they  arise,  and  not  in  a 
mass  by  sale  or  mortgage. 

Thus,  in  the  case  of  Small  v.  Wing,  (6)  where  a  testator  de- 
vised to  his  eldest  son  certain  premises,  and  directed  him  to  pay 
his  executors  £250  per  annum.  The  testator  devised  to  his 
executors  the  rents,  issues,  and  profits  of  his  other  lands,  in  trust 
that  they  should  therewith,  and  with  the  annuity,  raise  and  pay 
ail  the  testator's  debts;  but  if  the  trustees  should  neglect  to 
receive  the  rents  or  apply  them  towards  the  payment  of  the  tes- 
tator's debts,  then  the  power  to  cease ;  Eiud  then  he  appointed 
A,  B,  and  C,  to  be  his  tmstees  to  receive  the  annuity  and  the 
profits  of  the  premises  for  the  payment  of  his  debts, 
[  539  ]  oatil  the  same  and  certain  legacies  should  '  be  raised 
and  satisfied :  and  the  testator  devised  all  his  lands  in 
M.  (subject  to  an  annuity)  to  testator's  wife  during  her  life,  to 
commence  after  the  payment  of  the  testator's  debts.  He  gave 
other  lands  to  bis  son  John  and  his  heirs,  and  declared  it  to  be 

tem  uid  thsir  hein,  in  trust  for  payniGiit  of  hia  faneral  expenaeB,  debts,  and  legaries, 
and  to  keef)  the  plBtitalion  in  good  repair,  and  to  keep  the  negroes,  nilh  their  increaM 
and  the  stock  thereon,  in  aa  good  a  condition  aa  they  ware  in  at  hia  death,  out  of  tbe 
tenu  and  profita  ;  and  he  diracted  that  the  prodace  of  hia  estate  ahoald  be  shipped  ai 
C.,  one  of^hi*  two  troataea,  shoald  direct,  nntil  his  (testator's)  faoeral  charges,  dehts, 
Bnd  legacies  shoald  be  paid ;  and  he  gare  C.  poirer  oat  of  the  aaid  prodace,  as  the 
same  stioald  be  remitted,  to  paj  hia  debta  aad  legacies.  Lord  Harawrcke  thoaght 
himself  not  wuranled  to  decree  a  sale.  "  It  happened,"  he  said,  "  to  be  sometnnM 
attended  with  loiKinTenience,  aa  in  iTy  d.  Gilbert,  9  P.  W.  13;  but  tw  could  not  go 
farther,  anleaa  there  was  some  other  right  of  incambiance." 

(a)  See  Wilson  d.  Hallile;,  I  Baas.  &  H7I.  590. 

lb]  3  B.  P.  C.  (Toml.  ed.)  66. 
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hie  will,  tiiat  neither  of  his  soae  aboald  enter  on  or  receive  to  bis 
own  Qse  the  rente  of  Hie  premieee  to  ttrem  respectively  devised 
nntii  aJJ  his  (the  testattx'B)  debts  sboold  be  paid.  Lord  Maccles- 
field held,  that  tbe  debts  abonld  be  raised  ont  of  the  yearly  reata 
withont  a  sale ;  aod  the  decree  was  affirmed  in  the  House  of 
Lords. 

Such  also  18  the  effect  when  the  testator  proceeds  to  direct 
that  the  residue  of  the  rents  and  profits  (after  aaswerlng  the 
charge)  shall  be  paid  over  to  the  devisee  for  life ;  especiaJly  if 
he  has  included  annuities  in  the  charge,  these  being,  from  their 
nature,  evidently  intended  to  come  out  of  the  annual  income,  (a) 
The  latter  circumstance,  however,  was,  by  Lord  Hardwicke, 
considered  to  be  inclusive  in  the  case  of  Okeden  v.  Okeden,  (b) 
where  the  trustee  of  a  term  for  years  was  to  receive  the  rents 
and  profits,  and  apply  part  thereof  for  raising  X5000  for  A,  if 
he  should  live  to  attain  twenty-five,  and  to  pay  certain  charge ; 
and  though  the  other  chafes  were  clearly  of  a  nature  which 
moat  have  been  intended  to  come  out  of  the  annual  profits, 
(being  for  the  maintenance  of  infants,  and  making  repairs,  and 
to  pay  an  anntuty,)  yet  his  Lordship  was  of  opinion,  tbat  a  sale 
of  the  inheritance  might  be  decreed  for  mising  the  portion,  if 
the  rents  during  the  minority  of  the  devisee  of  the  land,  dar- 
ing which  the  tmstees  took  an  estate,  did  not  amount  to  tbe 
sum. 

*  Where  some  of  the  purposes  for  which  tbe  money  [  S40  ] 
is  to  be  raised  require  a  sale,  and  others  do  not,  there 
might  seem  to  be  ground  to  contend,  that,  as  the  testator  haa 
not  drawn  emy  line  of  distinction  between  them  in  regard  to  tbe 
mode  of  raising  the  money,  the  whole  is  raisable  in  one  manner. 
In  the  case  of  Wi^n  v.  Halliley,  (c)  however,  where  debts 
and  legacies  were  to  be  raised  out  of  rents  and  profits.  Sir  J. 
Leach,  M.  B.,  treated  it  as  clear,  that,  though  a  sale  might  have 
been  efiected,  if  necessary,  for  the  porpose  of  liquidating  the 
debts,  the  conclusion  from  the  whole  will  (which  was  very  long) 
was,  that  the  legacies,  though  payable  at  definite  periods,  were 
raisable  out  of  uie  annual  rents  only.  His  Honor  relied  much 
OD  the  circumstance,  that  the  estates  (the  rents  and  profits  of 
which  were  made  applicable  to  tbis  purpose)  were  afterwards 
densed,  "  ssbject  to  the  receipt  of  the  rente  and  profits  thereof 
by  my  said  trustees  and  executors  for  the  purposes  aforesaid." 

Where  the  direction  is  to  raise  out  of  the  rents  and  profits,  or 
by  sale  or  mortgage,  it  is  obvions,  that  these  words  (being  evi- 
dently nsed  in  contradistinction)  cannot  mean  the  same  thing; 
rents  and  profits,  tb»efore,mustimport  annual  rents  and  profits  ; 
and  i^  in  soch  a  case,  the  charges  to  be  raised  by  these  respec- 

(a)  Heneage  v.  Lord  Andorer,  3  Ton.  &  J«fT.  360. 

(A)  1  Aik.  SSO. 

(c)  1  Bum.  &  M7I.  S90. 
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tive  modes  are  of  two  kinds,  one  annaal,  and  the  other  in  gross, 
the  words  wilt  be  distributed,  the  annuaj  charges  being  raiaable 
out  of  the  annual  rents,  and  the  sums  in  gross  by  sale  oi  mort- 
gage, (a) 

Of  coarse,  where  tlie  direction  is  to  raise  a  sum  of 
[  541  ]     'money  by  leases  for  lives  or  years  at  the  old  rent,  the 
intention   to  confine  the   charge   to,  annual  rents   is 
beyond  all  doubt,  {b) 

Provisions  foj  the  renewal  of  leases  out  of  the  rents  and  pro- 
fits often  give  rise  to  the  point  under  consideratioD.  In  such 
cases,  if  the  terms  of  renewal  are  such  that  the  fine  may  be 
called  for  suddenly,  bo  as  to  render  the  raising  of  it  out  of  the 
annuEd  rents  impossible  or  inconvenient,  a  strong  ailment  is 
afforded  for  holding  the  words  to  authorize  a  sale  or  mortgage. 
Indeed,  this  construction  prevailed  in  a  modern  ease,  in  spite  of 
some  expressions  in  the  context  rather  strongly  pointing  the 
other  way. 

Thus,  in  the  case  of  Allan  v.  Backhoose,  {c)  where  the  testa- 
tor, after  devising  certain  leasehold  estates,  held  upon  bishojfs 
leases  for  lives,  and  alt  other  bis  real  estate,  to  certain  uses, 
directed  the  renewal  of  the  leaseholds,  and  that  the  expenses 
should  be  raised  oui  of  the  rents  and  profits  of  the  leasehold 
premiBes,  or  of  any  part  of  the  freehold  estates ;  and  he  declared 
that  the  renewed  leases  should  be  held  upon  the  same  trusts  ah 
were  declared  of  the  freehold  and  copyhold  estates,  to  the  end 
that  they  might  be  enjoyed  therewith  so  long  as  might  be;  Sir 
Thomas  Plumer,  V.  C.,  held,  that,  as  the  purpose  for  which  the 
money  was  to  be  raised  out  of  the  rents  and  profits  might 
require  it  suddenly,  (for  the  lessor  could  not  be  expected  to  wait 
for  the  gradual  payment  oat  of  the  rents,)  and  as  there  was 
nothing  in  the  will  to  give  to  these  words  the  abridged  sense  of 
annual  rents  and  profits,  Except  the  purpose  to  preserve 
[  542  ]  the  estate  entire  (which  his  *  Honor  thonght  warranted 
the  sacrificing  of  part  for  the  preservation  of  the  re- 
mainder,), the  money  might  be  raised  by  sale  or  mortage,  (d) 

(a)  Flsften  v.  Abbott,  2  Mjt.  &  Seen,  97.  Bee  also  Ridout  t>.  Gu-1  of  Pljmonlli, 
S  Alk.  104,  where  debta  and  legacies  were  to  be  raised  "  bj  perception  of  the  rents,  or 
by  leasing  or  mortgaging.'^ 

(b)  Iry  n.  Gilbert,  2  P.  W.  63 ;  S.  C.  Pre.  Ch.  6S3.  See  iko  Ridout  D.  Eari  of 
Pljmout'h,  a  Atk.  104. 

(c)  a  Yes.  &  Bea.  6S. 

(d)  This  is  a  tctj  compressed  statement  of  the  gronnds  of  his  Honor's  jadgment, 
in  which  he  reviewed  the  priacipal  anthorities. 

A>  to  the  mode  of  contribution  towards  renewal-fines  by  tenant  for  life  and  re- 
mainder-man, see  9  Jann.  Conrey.  34T ;  and  to  the  anthoriiiefi  there  cite<l,  add 
Shaftesbury  v.  Dnke  of  Marlboroagh,  3  Law  Joum.,  New  Series,  30 ;  Greenwood 
D.  Evans,  3  Bear.  44.  In  the  former  case,  the  faet  of  a  testator  having  made  a  pro- 
Tision  for  reising  the  floe  was  allowed  an  inflnence  apon  tha  question  of  coDtdbnCion 
to  which  it  hM  not  coitmonly  been  considered  as  entitled. 
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L  Several  species  of  Property  liable  to  Creditdrs.  Order  of 
their  application.  Contribuiion  to  Charges — wkere  thrown 
on  mixed  Fund. 
IL  Mortgaged  Estates,  when  to  be  exonerated  out  of  other  Funds. 
Distinction  where  the  Mortgage  is  created  by  the  Testator, 
or  by  a  prior  Owner, 

IIL  WTiat  a  sufficient  indication  of  a  Testator's  interUion  to  ex- 
empt the  Personal  Estate  from  its  primary  liability  to 
Debts,  S^c. 

IV.  As  to  marshalling  Assets  in  favor  of  Creditors  and  Leg- 
atees. 

Wb&t  fondi  U&ble  to  creditor*. 

A«  to  legaciet, 

Creditors  udmitted  pari  paesn  nnder  trust  and  charge*,  [p.  944.) 

IMreclion  to  piy  interest  confined  to  debts  carryinft  interest,  [p.  545.] 

Equity  of  redemptioa  not  neeeuaril;  eqaitablu  aaaets.  [p.  549.] 

Rurbt  of  the  creditor  to  take  property  oot  of  its  proper  order,  [p.  945.] 

'EmcX  of  exercising  power  of  appointment,  [p.  915.J 

Order  in  which  funds  to  be  applied,  [p.  S4Sr] 

Whether  any  distinctioii  between  ipcciflc  and  nxidnMy  deTisei   nnder  new  law, 

[p.  547  .J 
Erery  devise  specific,  [p.  54T,  note.] 
Point  aa  to  descended  assets,  [p.  948.] 
Principle  of  contribntion,  when  applied,  (p.  948.] 

Inunaierial  that  nart  of  the  property  chafed  ia  real  and  part  peraonal,  Ip.  549,1 
'""'"  — "-"a  real  and  pertoaal  estaiea  constitnte  a  mixed  mnd  ro  answer  diargea, 


d  and  pertooal  esl 

Ip.  949.] 

Heal  and  peraonal  etIMe  made  a  mixed  fnnd  to  answer  certain  chargoi,  [p.  990.] 
Chargea  thrown  on  real  and  personal  estate  an  a  mixed  fund,  [p.  951.] 
Zjeeatee  of  an  incnmbered  chattel  entitled  to  cUiia  exoneration,  [p.  559.] 
Gift  of  railway  iharea,  on  which  calls  are  unpaid,  [p.  993.] 
Uortgaged  ealsle,  when  to  be  exonerated,  [p.  G93.J 
Deriae  mbjeet  to  Uu  mortgage,  (p.  553.] 
"  Snbject  to  mortgage,"  "how  conslrned,  [p.  554.] 
Fonda  liable  to  exonerate  mortgaged  estate,  [p.  554.) 

Not  apeciHc  l^aciet ;  nor  pecuniary  legacies ;  nor  other  devised  lands,  [p.  556.] 
Ai  to  descended  estates  exonerating  derised  estates,  [p.  55G.] 
Stir  entitled  to  exoneration,  [p.  955.] 
Exoneration  doctrine  doe«  not  extend  to  cataie*  which  came  to  the  testator  cum 

onere,  [p.  956.] 
Unleaa  he  maoireeC  an  inlentioD  to  adopt  the  debt,  [p.  597.] 
Acta  nol  amonnting  to  adoptian,  {p.  657. J 
CWga  of  debts  cooflned  to  testator*!  own  debts,  [p.  556.] 
Act!  wnoonling  to  adoption  of  debt,  [p.  598.] 
Kale  where  leatalor  parchasea  cam  onere,  [p.  559.] 
Covenant  with  the  vendor ,-  with  the  mortgastt,  [p.  559.] 
DiatinctioD  between  porcbaaer  of  equity  of  redemption,  and  heir  or  derisee,  [p.  560.] 
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Mortgage  money  held  lo  fonn  part  of  — ,  ,. ,  ^r-  — za 

Earl  of  BelTedeK  v.  Boellfbn,  diiapproved  of  by  Lottl  Ttmrlow,  [p.  M3.] 

ObGermtioiu,  [p.  563.] 

ObceiTBtions  on  Earl  of  Betrodere  v.  Hochfort,  [p.  564-1 

Qeneral  remai^  on  the  doctrine,  [p.  S64.] 

What  will  exempt  p«nonal  eitate,  [p.  564.1 

Addition  of  nnolber  fund  doei  ntd,  [p.  SBS.) 

Mere  chuge  od  land  doM  exonerate  penonall;,  [p.  G6S.] 

History  of  the  imnliolion  doctrine,  [p.  SGS.] 

itule  now  eatabliilied,  [p.  S66.] 

Parol  evidence  inadmissible,  [p.  6GT.] 

Relatire  amonnt  of  debti  and  penonalty  not  to  be  coniidared,  [p.  fiST.] 

Mere  extension  of  the  char^  to  fan^il  and  lestunentary  expentei  not  aufflcienl, 

[p.  468.1 
As  to  funeral  expanses,  &«.,  being  included,  [p.  t>69.] 
Bwnark  on  HarUej  v.  Horle,  [p.  STQ.) 

Personal^  not  exempt,  thoof^  charge  extended  to  fnneral  expenses,  [p.  970.) 
Tmst  to  pay  legaciex,  funeral,  and  leatameatary  expenaea,  [□.  571.] 
Effect  of  tsitamentaiycharEei  being  thrown  on  real  estate,  [p.  571.] 
Where  personalty  is  <zpW^  subjected  to  oilier  charges,  [p.  573.) 
FrOTiaiDn  as  to  tbe  manner  in  which  the  charge  on  the  realty  is  lo  be  borne,  [p.  573.] 
Peraonalty  held  to  be  exempt,  thou^b  land  charged,  [p.  574.] 
Sir  W.  Grant's  judgment  in  Watson  d.  Briekwood,  Jp.  S?5.] 
Wataon  v.  BrickwMd  approTcd  by  Lord  Eldon,  (j>.  577.] 
Effect  where  the  gift  is  of  oU  the  personal  estate,  [p.  577.] 
Alt  tbe  penonal  estate  not  ofAencue  ditpoted  of,  [p.  578.] 
Trust  to  pay  all  the  debts  and  bequests  of  ail  moneys,  &c,,  [p.  57B.] 
Cases  of  exemption  apon  grounds  not  now  deemed  satisfactory,  (p.  879,  note.] 
Devise  inbject  to  debts,  &c.,  and  bequest  of  att  the  personally,  [p.  980.) 
Bemark  on  Aldndge  i>.  Wallsconrt,  ]p,  580.] 
Conclusion  from  preceding  cases,  [p.  580] 

Distinction  between  a  residnaty  licqncst  and  gift  of  oS  the  personalty,  (p.  G8I.) 
Bequest  of  all  (he  ready  money,  &c.,  and  personal  estate,  [p.  98S.] 
Devise  of  real  estate  upon  tmst  to  pay  debti,  fnneral,  and  testamentary  expeniea, 

[p.  982.] 
Penonaliy  held  lo  be  exempt,  \p.  583,] 
Remarks  upon  Greene  v.  Greene,  (p.  584.] 
Gift  dfatl  the  perMoalty  and  charge  extending  to  ftmeral  and  testamentary  expense*. 


tmurj  Jmna,  nau  oi  u 
land  primarily,  [p.  5( 

ireceding  cases,  [p.  91 
.  chareing  of  real  aati 


J  expenses  at  a  primarg  Jjind,  and  of  fegacie*  wilhont  such  dirediolL    Latter 
held  also  charged  on  land  "~" "~   '~   '      ' 

Gieneral  conclusion  &tim  precc 

Non-exemption  from  mere  chareing  ol 

Remark  on  Rhodes  n.  Rnd«,  [p.  587.] 

Residue  of  real  ftind  to  be  mded  to  peno 

Peraonalty  to  "  come  clear  "  to  the  legatee,  i 

Estate  made  tecendar;/  fund,  in  exoneration  of  personalty,  [p.  986.] 

Case  of  Rootle  17.  Blnndell,  fp.  5Bh1 

Case  of  Rootle  v.  Blundeil,  [p.  590j 

Casaof  BooUe  u.  Blnndell;  Lord  Eldon'sjadgment,  [p.  GSl.] 

Effect  where  a  beqnest  of  exempted  personalty  lapsea,  [p.  S9S.) 

Distinction  between  a  general  charge  of  Itgada  and*  a  trust  to  pay  certain  mum, 

[p.  693.] 
Sums  directed  .to  be  paid  out  of  specific  fund,  [p.  594.) 
Legacy  duty,  out  of  what  fond  payable,  [p.  594,] 
Tmst  to  pay  particular  debts,  [p.  594.] 
Whether  l^acy  is  demoastrative  or  specific,  [p.  594,  note.) 
Tmst  to  pay  certain  debts  and  legacies,  [p.  595.] 
Case  of  Noel  v.  Lord  Henley,  [p.  596.] 
No   distinction    between  direction  to    pay  partknlu  debts    and  debia   general^, 

[p.  596.) 

Remarks  upon  Noel  c  Lord  Henley,  [p.  997.] 
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No  prioriCf  between  spsdfled  debt  or  l^^cj  uid  oihert,  [p.  5B7,  noie.] 

Where  ptrionat  faod  u  labiected  to  certain  chargei,  [p.  696.] 

Oenem  penoaaltj  beld  to  b«  exempt,  [p.  S98.] 

Contnuj  doctrine  in  Holford  v.  Wood,  {p.  SS9.] 

Bcmsriis  an  the  cote  of  Uolford  s.  Wood,  [p.  S9B.] 

Hanbrnliing  of  uaeCa,  [p.  600.] 

In  tkror  of  legatees  agiunst  the  heir,  [p.  600.] 

Bat  not  ag^n«t  deTuees,  [p.  SOI .] 

Unleii  luida  are  charged  with  debts,  [pi  601.] 

Assen  minballed  seaingt  deriieea,  Ac.,  of  mortgaged  land*,  [p.  60a.] 

Bule  M  to  TCodor'alien  for  pnrchaae-money,  [p.  6U3.} 

Qneaiion  between  legatee!  and  heir,  [p.  603.] 

Qoeation  between  [^ateea  and  deriaee  of  contracted-fur  eitate,  fp.  604.] 

Fecnniat7  legaieea  not  entitled  to  marshal,  as  agatnit  devUee  of  contracKd-for  ettate, 

in  lupect  of  nnpaid  pnrchaie-monej,  [p.  60&,] 
Harahalling,  wheiv  one  partT  bos  sereral  funds,  and  another  one  ODlf,  [p.  606.] 
EBbct  or  Stat.  3  &  4  Will.  iV.  c,  104,  apon  the  doctrine,  [p.  606.] 
Uaivhalling  upon  legatees,  (p.  607.] 
Esception,  wben  legacy,  aa  a  charge  apon  (he  land,  fuled,  [p.  607.] 

L  Where  a  testator  possessed  of  property  of  varioas  kinds 
dies  indebted,  having  disposed  of  bis  estate  among  different  per- 
sons,  or  not  havine  made  such  disposition,  it  often  becomes  ma- 
terial to  consider  the  order,  and  sometimes  the  proportions  and 
mode,  in  which  the  several  subjects  of  property  are  applicable 
to  the  liquidation  of  the  debtB  ;  for  every  description  of  property 
is  (we  have  seen)  now  constituted  assets.^  (a) 

And  the  same  question  may  arise  in  regard  to  pecuniary  leg- 
acies, where  the  testator  has  thrown  them  upon  the  land  or 
some  specific  fund,  either  of  which  would  not  be  liable  or  not 
exclusively  liable  to  them ;  for  otherwise  they  are  payable  out 
of  but  one  fond,  namely,  the  general  personal  estate,  {b) 

Under  a  trust  for  the  payment  of  debts  they  are 
paid,  *not  in  the  order  of  their  legal  priority,  (c)  bat  [544] 
according  to  the  rule  of  a  Court  of  equity,  which,  re- 
garding "  equality  as  equity,"  places  the  creditors  of  every  class 
on  an  equal  footing ;  and  this  rule  is  now  established  to  apply, 
in  opposition  to  the  old  doctrine,  to  mere  charges,  by  .which  the 
descent  is  not  brolien,  (d)  and  to  devises  in  trust  foe  the  payment 
of  debts,  though  made  to  the  same  persons  as  are  constituted 


(al  Tide  ant«,  p.  5 
ib)  Orearea  a.  Pot 
S  P.  W.  9S0,  has  loni 


Powell,  3  Vem,  348.    The  distinctton  lakea  th  Walker  v.  Meager, 
la  long  been  orermled. 
(c)  Aa  to  the  leal  order  of  paying  debt*,  tee  Williami'i  Law  of  Execnton,  vol.  S, 
,    719;  Sam  on  Assets,  1. 

(J)  Burt  V.  Thomas,  cit.  7  Tes.  393 ;  Batson  t>.  Lindegreen,  a  B.  C.  C.  94  [Per- 
kins s  ed.  note  (a),  and  cases  cited] ;  Bailey  u.  Ehins,  7  Ves.  319,  orerraiing  Pree- 
-      -  n.  Dedire,  1  P.  W.  430 ;  Plunkett  v.  Penson,  S  Alk.  390. 


p«. 


'  Bt  a  reasonable  construction  of  the  Statntea  of  Massachnietts,  a  remainder  or 
reremon  expectant  npcn  the  determiaatioa  of  a  life  estate,  or  a  term  fbr  years,  tJiont;)! 
not  within  the  strict  letter  of  the  Statutes,  is  assets  for  the  pa/ment  of  debts. 
Whitney  v.  Whitney,  14  Mass.  88 ;  Lerer«(t  o.  Armstrong,  Ift  Mass.  36. 

Lands  descended  in  another  State  cannot  be  regarded  as  assels,  in  Massachusetu. 
Aoitin  c  Gage,  B  Uasi.  395. 

88* 
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executors,  (a)  Id  all  socb  cases,  therefore,  specialty  and  simple 
contract  creditoiB  come  Id  pari  passu;  and  it  is  held  that  specialty 
creditors,  claiming  the  benefit  of  such  a  trust  or  chai^,  mnat 
admit  the  simple  contract  creditors  to  an  equal  participation 
even  of  the  personal  estate,  (ft)  as  equity  will  not  allow  a  cred- 
itor to  share  in  the  equitable  assets,  or,  in  other  words,  in  that 
portion  of  the  property  which  is  distributabls  according  to  the 
maxims  of  a  Coprt  of  equity,  without  relinquishing  Us  legal 
priority  in  regard  to  that  portion  of  the  property  wMch  coosti- 
tutea  legal  assets.  It  is  clear,  however,  that  a  trust  to  pay,  or  a 
charge  of  debts,  does  not  maike  simide  contract  debts  cany  in- 
terest, (c)  or  revive  a  debt  which  has  been  bailed  by  the 
[  345  J  Statute  of  Limitations ;  ^  (d)  though  *  the  contzaxy  of 
both  those  propositions  has  been  heretofore  men- 
tioned, (e) 

And  in  Tait  v.  Lord  Northwick,  {/)  Lord  Loughb<»t>u^ 
held,  that  a  direction  to  pay  such  debts  as  the  testator  shoiud 
at  the  time  of  his  death  owe  by  mortgage,  bond,  or  other  spe- 
cialty, or  by  simple  contract  or  otiterwise  however,  and  all  inter- 
est thereof,  was  confined,  in  respect  of  the  interest,  to  debts 
which  carried  interest* 

Bnt  it  should  be  observed,  that  property  which  the  testator 
has  not  subjected  to  debts,  is  not  distzibntable  as  equitable 
assets,  merely  because  it  is  an  object  of  equitable  jurisdiction,  as 
trust  estates  and  equities  of  redemption,  which  can  only  be 
reached  through  the  intervention  of  a  Court  of  equity,  '(f } 

(a)  Newtoo  V.  Bennet,  1  B.  C.  C.  13$,  aad  cues  dted  Id.  188, 140,  n.  {Peitiiu's 
»d.  UO,  notes.]  See  kiso  I'rowu  d,  Abiogdou,  I  Atk.  4B4  ;  Lewln  u.  Obelej,  S  Atk. 
SO,  overruling  Qirling  d.  Lee,  1  Vem.  63,  and  Kvenl  other  esrly  caua. 

(t>)  Wride  V.  Clat^e,   1   Dick.  383;  Degg  v.  IWg,  9  P.  W.  41S;  Hulewood  ■>. 

Pope,  3  P.  W,  sas  ;  Morrice  r,  " ""     '     "   ■^--  "'---   "■  "   — 

IToml.  ed.)  465;  3  Swiuit.  5' 
S.  C.  1  £q.  Cs.  Ab.  14!,  pi.  6. 

(e)  Llojd  f.  WilliuDB,  2Atk.  nO;  BarweU 
Bath  V.  Earl  of  Bradfonl,  Id.  567 ;  Shirle;  n.  E 

{d)  See  Barke  r.  Jonea,  S  Vea.  &  Bea.  375. 

(a)  Carr  v.  Connteaa  of  BDrlington,  I  P.  W.  3SS ;  Bkkvway  s.  EaH  of 
9  P.  W,  373  i  S,  C.  6  B.  P.  C.  (Toml.  ed.)  630. 

If)  <  Vea.  816. 


1  See  StBckhooae  s.  Baniaton,  10  V«a.  (Bainner'a  ed.)  453,  note  {£}  andcaaMcitod. 

^  As  to  the  demands  oa  which  interest  ii  alloired,  aae  Chitt;,  Coot.  (Stb  Am.  ed.) 
643-648,  and  casei  cited  In  noiaa;  Tait  v.  Lord  Northwick,  4  Vei.  (Sumner'a  ed.) 
816,  note  (a)  and  cases  cited. 

'  In  the  United  Statea,  the  mle  haa  verj  generallj  prevailed,  that  an  eqnit;  of  m- 
demplion  maj  be  taken  and  sold  on  an  eiocntion  at  law.  See  Van  Neaa  c.  Hntt, 
13  Pelcn,  394:  4  Kent,  (Stb  ed.)  161,  and  caaei  cited ;  Waters  v.  Stewajt,  I  Ounee' 
Caaes,  47  ;  Hobait  v.  Friebie,  G  Conn.  59!  ;  Ingetsoll  c  Sawyer,  3  Pick.  376  ;  Fold 
V.  Philpot.  5  Hbit.  ft  John.  313;  CarpBHEer  "■  I^'iiat  Parish  in  Sutton,  7  fkk.  49; 
CollinBD.  GibHiD.S  Verm.  343;  H'Wonerv.  Unling,3  Dana,  349  ;  Himter  n.  Hanter, 
I  Walker,  (Hisi.)  194  j  Garro  n.  Thompson,  7  Watts,  416. 

So  it  iB  undonbtedlj  legal  assets,  in  the  adminiatcalion  of  th«  efioeti  of  patMU 
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It  may  be  farther  premised,  in  stating  the  order  in  which  the 
several  funds  liable  to  debts  are  to  be  applied,  that  this  rule  regu- 
lates the  administration  of  the  assets  only  among  the  testator's 
own  representatives,  devisees,  and  legatees,  and  does  not  afTeot 
the  right  of  the  creditors  theaaselves  to  resort  in  the  first  instance 
to  all  or  any  of  the  funds  to  which  their  claim  extends,  though, 
as  we  shall  presently  see,  equity  takes  effectnaJ  steps  to  prevent 
the  established  order  of  application  &om  being  eventually  de- 
tanged  by  the  capricious  exercise  of  this  right 

It  should  also  be  stated,  that  proper^  over  which  t^e  testator 
has  a  general  power  of  appointment  only,  (and  in  which  he  takes 
no  transmissible  interest  in  defanlt  of  appointment,}  is 
assets  for  the  payment  of  creditors,  'provided  the  power  [  546  ] 
be  exercised,  (a)  but  not  otherwise ;  (b)  end  it  will  be 
remembered,  that  as  to  wills  made  or  republished  since  the  year 
1837,  every  general  or  residuary  devise  or  bequest  operates  as 
a  testamentary  appointment,  unless  a  contrary  intention  ap- 
pear. , 

The  order  of  the  application  of  the  several  funds  liable  to  tlie 
payment  of  debts,  then,  is  as  follows : ' — 

(o)  LMcellM  V.  Lord  CorUTrallii,  S  Venn.  465 ;  S.  C.  Pre.  Ch-  433 ;  TranghioQ 
V.  TroufblOD,  3  Atk.  656 ;  Lord  Toniiseiid  t>.  Windhun,  a  Veg.  Sen.  6. 
(A)  Itolmes  i>.  Coghill,  7  Vn.  499;  8-  C.  13  Vei.  306. 

deeeued.  Sharpe  v.  Gu-I  of  Starborongb,  4  Yes.  (SumiMr'i  ed.)  538,  note  (a) ; 
Boosevelt  v.  FuIiod,  7  Cowen,  71. 

Tnuta  devolrlng  on  ui  execaior,  uid  tnut  property  in  (he  hand*  of  the  decetued, 
kepi  eepirate,  are  not  asiott  io  tbe  handa  of  execDtor«  and  adniinittnuon,  Treco- 
Ifau^o.  Aoitin,  4  Uwon,  16;  Corerdale  i>.  Aldrich,  19  Pick.  391;  Johasonv,  Ame», 
11  Pick.  173. 

But  it  is  otherwiie  in  csie  of  personal  property  held  in  trtist,  having  no  ear-mark, 
and  not  diatingniihable  from  the  leatator'i  own  proper^.  Joha«on  v.  Amee,  II 
PiA.  173. 

>  1  Stoiy,  £q.  Jnr.  f  SSB-STT  ;  Smart  v.  CuMn,  1  Deeaoe,  500,  fiI3 ;  Haye  r. 
Jackson,  6  Mau.  149 ;  Sharpe  d.  Bari  of  ScariMroogh,  4  Vea.  {Snmner'i  ed.J  538, 

It  is  a  genenl  mle  of  the  Bngliih  and  American  law,  that  the  penonal  eeiale  ia 
to  be  fint  exhaniud  in  the  diiclui^  of  the  debia,  even  to  tbe  pBynient  of  debts  with 
which  the  real  estate  is  chamd  by  mortgage.  M'Campbell  n.  M'Campbell,  5  Litt. 
95;  Wjse  o.  Smith,  4Giir&  John.  S95 ;  M'Doirell  b.  Lawless,  S  Monroe,  141; 
Haleybnrton  ■>.  Kenfaaw,  3  Deeans.  105,  115;  Dunlap  n.  Dnnlap,  4  Desans.  306, 
339 ;  Stuart  v.  Corson,  1  Dessns.  SOO,  613  ,■  Garnet  u.  Macon,  6  Call,  608  ;  B.C.i 
Bnxk.  185  ;  Rogers  v.  Rogers,  1  Paige,  186  ;  LiTingston  v.  Livingston,  3  Johns.  Ch. 
148,  163  ;  Uoye  v.  Brewer,  3  Gill  &  Johns.  153 ;  1  Story,  Eq.  Jar.  f  571  ;  Bterens  n. 
Qngg,  10  Gill  &  Johns.  143;  Tessiero.  Wjse,  3  Bland,  185;  Lewis  v.  Thornton,  6 
HddT  87;  Hawieyt).  James,  5  Paige,  318;  AnGastern.  Mayer,  1  Bro.  C.  C.  (Perkins's 
ed.)  4&4  ;  Ram  on  Assets,  c  3,  }  5,  pp.  41,  42  ;'  S  WiUiuns,  Ex.  (Sd  Am.  ed.)  IS15, 
Itteq.;  Mackayf.  Green,  3  Johns.  Ch.  66;  Livingston  r.  Ilewkirk,  3  Johns.  Ch.  312; 
Stroud  V.  Bnmett,  8  Dana,  894  ;  Sehermerhom  s.  Barfaydt,  9  Paige,  39,  49  ;  Chase 
p.Lockerman,  11  Gill  &  J<^ns.  IBS;  SeaTerv,  Lewis,  14  Mass.  83  ;  Adams  s.Brack- 
ettj^  Hetcalf,  180 ;  4  Kent,  (athed.)420,  431. 

What  shall  constilnte  proof  of  an  intended  exemption  of  the  personal  estate,  1^ 
the  leitator,  i*  not,  in  mapy  cases,  asoertainablo  on  abstract  principles,  bnt  mnst 
depend  on  circDmstancee.  1  Storj,  Bq.  Jar.  f  573-674;  3  lb.  t  1345,  1347  a.  See 
LnpCon  v.  Lapton,  3  Johns.  Ch.  614;  Livingston  v.  NewkiA,  3  Johns.  Ch.  319; 
Cfakna  B.  Graves,  8  Sim.  4a ;  Dover  d.  Ongorr,  10  Bim.  393 ;  Parker  e.  Haidiau^ 
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1st  The  general  personal  estate  (a)  not  expressly  or  by  im- 
plication  exempted,  (b) 

Sdly.  Lands  expressly  devised  to  pay  debts,  whether  the  in- 
heritance, or  a  term  carved  out  of  it,  bp  so  limited,  (c) 

3dly.  Estates  which  descend  to  the  heir,  (d)  whether  acqniied 
before  or  after  the  making  of  the  will,  (e) 

4thly,  Devised  or  bequeathed  property,  real  or  personal,  which 
is  charged  with  debts,  and  then  specifically  disposed  of,  subjecf 
to  such  charge.  (/) 

dthly.  General  pecuniary  legaci^i  pro  rata.  (£■) 

(a)  Sir  F«ter  Soamei's  case,  dc.  1  P.  W.  694 ;  Lord  Ora;  o.  Lad;  Gray,  1  Ch.  Cai. 
396;  White  v.  Wbite,  1  Vern.  43;  Johnson  d.  Milkiop,  S  Vera.  IIS;  Evelj^  v. 
ET«l;n,  3  P.  W.  ^94.     See  also  Hilnei  v.  Slater,  8  Vei.  304. 

lb)  See  poEl,  664. 

(c)  Anon.,  2  Tent.  349  ;  B&Uman  n.  Batetnan.  1  Atk.  421 ;  Lano;  u.  Doke  oF 
Atbol,  2  Alk.  444;  Powia  u.  Corben,  3  Alk.  556;  S.  C.  stated  3  Ves.  US,  n.;  Ellison 
v.  Air«7,  S  Vbb.  Sen.  569 ;  Tweedale  u.  Coveotr;,  1  B.  C.  C.  240 ;  Coxe  c.  Bassett, 
3  Ves.  155. 

(d)  Chaplin  a.  Chaplin,  3  P.  W.  368  ;  Oalton  t>.  Hancock,  3  Atk.  434,  tt  ttq. ,-  Mac 
ning  V.  Spooner,  3  Yea.  IIT;  Barnewall  v.  Lord  Cawdor,  3  tflldd.  453;  Adama  o 
Brackett,  5  Metcalf,  380. 

(<)  See  Milaea  v.  Slater,  8  Ves.  395.  See  Appt  IS  Pick.  333;  LiTiDgaton  ■> 
Newkirk,  3  Johns.  Ch.  319, 

(/}  Wride  ti.  Clark,  S  B.  C.  C.  361,  n. ;  Daries  n.  Topp,  Id.  399,  n. ;  DoniM  t> 
Lewis,  Id.  263  ;  Manning  n.  Seooner,  3  Ves.  1 17  ;  Harmood  v.  Oglander,  8  Vea.  124 
[Sumner's  ed.  106,  note  {Ii)|  |Milnes  f.  SUter,  Id.  306;  Watson  c  Brickwood,  9  Ves. 
447  ;  Irvin  v.  Ironmonger.  3  Rnss.  &  H.  931. 

{a)  Clifton  1^  Bnrt,  1  P.  W.  680 ;  Hnmea  b^  Wood,  8  Flek.  47B.  The  deriMe  of 
laiids  which  the  i«sia(or  had  contracted  to  purchase,  and  which  he  directed  his  ez- 
ecntors  to  pa;  for,  was  in  Headley  d.  Seadhead,  Geo.  Coop.  SO,  treated  as  a  pora- 
niary  legatee  in  respect  of  the  parchase-mone;,  and  thereibre  the  estate  not  MiDg 
aoffldent  to  pa;  the  legacies,  and  complete  the  contract,  the  legatees  and  devisea 
were  held  to  contribute  ratably. 

1  Tounge  &  Coll,  390:  Kiodej  u.  Coosamaker,  1  Ves.  fSnmoer's  ed.)  436,  note  {a) ; 
Ancaater  p.  Ma^r,  I  Bro.  C.  C.  (Perkins's  ed.)  467,  note  (a)  and  cases  cited. 

The  order  of  marshalling  asieta  in  Equity  towards  the  paynient  of  debts,  is  to  ap- 

Sly,  1.  The  general  personal  estate;  S.  Esiales  ipeciall;  devised  for  the  payment  of 
ebta ;  3.  Estates  descended ;  4.  Estates  devised,  though  generally  charged  with  the 
payment  of  debts.  It  requires  express  words,  or  the  manifeEt  intent  of  a  testator,  to 
distarb  this  order.  4  Kent,  (5th  ed.)  430,  431 ;  Schermerfaoni  v.  Barhydt,  9  Paige, 
29,49;  Chase  V.  Lockerman,  11  Gill  &  Johns,  185  ;  Livingston  n.  Newktrk,  3  Johns. 
Ch,  319;  M'CampbeLt  v.  M' Campbell,  5  Litt.  95;  McDowell  o.  Lawless,  6  Monroe, 
141 ;  Haleybnrtan  v.  Kershaw,  3  Desaus,  105,  116. 

The  equitable  rule  seems  to  have  been  generally  adopted  in  the  United  States,  that, 
on  failure  of  personal  assets,  the  real  estate  in  the  hands  of  hein  and  devisees  is  liable 
for  debts  as  extensively  as  the  personal.  The  common-law  mlo  has  been  altered  by 
statute.    4  Kent,  (5th  ed.)  421,  423,  and  notes;  Pratt  v.  St.  Clair,  6  Ohio,  337. 

In  Massachnsetta,  the  personal  estate  is  to  be  first  applied,  and  the  land  resorted  to 
on  a  deficiency  of  personal  assets.  Qore  d.  Braiier,  3  Mass,  533,  536  ;  Dean  v.  Dean, 
lb.  25S  ;  Drinkwater  v.  Drinkwater,  4  Mass.  35B. 

Such  is  probably  the  rule  in  other  States,  where  the  real  estau  is  placed  nnda  lio- 
bilitv  for  the  debra  of  the  deceased.  4  Kent,  (5ih  ed.)  412 ;  Fiait  c.  M'Calloagb, 
I  H'Lean,  80,  See  remarks  of  Gibson,  Ch,  J^  13  Berg,  &  R.  U ;  Kerper  o.  Hocli, 
1  Watts,  9;  Quigley  u.  Beatty,  4  Watts,  13;  Gadsden  v.  Lord,  1  Desaus.  208,  2J6; 
HoUan  i>.  Griffith,  3  Paige,  402;  Foster  u.  Crenshaw,  3  Hnnf,  514.  In  Virginia,  the 
common-taw  rule  still  pi^vails,  it  is  said  ;  and  perhaps  in  Eentucky,  4  Kent,  (fith  ed.J 
4SI  and  433,  notes;  Hamilton  v.  Uaynes,  Cam.  &  Nor.  413.  See  Hutchinson  c. 
Stiles,  3  N.  Hamp.  404 ;  Boyd  o.  Armstrong,  I  Yerg.  40;  Thompson  b.  Brown,  4 
Johns..  Ch.  619 ;  Benson  a.  Le  Boy,  4  Johns.  Ch,  69! ;  Helm  v.  Darby,  3  Dana,  186. 
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•6thly.  Specific  legaoiea  pro  rate,  (a)  [  547  ] 

7thly.  Real  estate  devised,  and  if  the  rale  be  Bubjeot 
to  the  old  law,  w^hether  in  terms  ^n^al  or  speci&c.'  (b) 

'  Id  fixing  these  several  gradations  of  liability,  the  [  548  ] 
great  struggle  for  a  long  period  was  to  determine 
whether  the  descendent  assets  were  applicable  before  or  after 
disrised  lands  which  the  testeter  had  simply  charged  with  (not 
particnlarly  selected  and  appropriated  for  the  payment  of)  his 
debts,  (i.  e.  between  the  third  and  fourth  classes  in  the  preceding 
series,}  and  the  question  was  finally  settled  in  iavor  of  the  prior 
lia'bilhy  of  the  heir,  (though  with  disapprobation  of  the  mle,) 
by  Lord  Thorlow,  in  Donne  v.  Lewis,  (c)  and  by  Lord  Alvan- 

(a)  Bat  EM  and  Eoniider  cases,  poM,  p.  9S6.  As  to  what  legacies  are  pecuniarj  or 
Keneral,  and  what  specific,  see  1  P.  W.  S39;  aP.  W.  328;  Amb.  S56;  (but  aee  a  B. 
C.  C.  llli  a  B.'C.  CIS;  a  Vei.  JnD.  039;  i  Yes.  ISO,  5S5,  SSS ;  b  Ves.  199,461 
[see  Sumner's  ed.  161,  Perkins's  n-jie  (a) ;  Nesbilt  i>,  Murraj,  S  Vos.  (Stunner's  ed. 
1ST)  Perkins's  note  |a)  and  cases  cited]  ;  II  Ves.  160;  IS  Ves.  384;  1  Mer.  178; 
fi  Sim.  MO.  The  mle,  establish^  in  England — that  residnary  derises  are  to  be.re- 
earded  as  specific,  on  ^e  ground,  that  a  testator  can  only  dispose  of  the  lands  owned 
br  bint  at  the  time  of  m^ng  his  will — if  it  ever  was  in  force  in  Hassachusetts,  was 
abnigiit«d  by  the  Rev.  Slal.  c.  62.  4  3,  by  which  testators  are  enabled  to  dispose  bj 
will  of  labseqnentl;  acqaired  r«nl  estate.    Blaoej  d.  Blanej,  I  CnshiDg,  lOT. 

(6)  Clifton  V.  Bnrt,  1  P.  W.  678.  Bat  in  Long  v.  Short,  3  Vem.  756  ;  S.  C.  1  P. 
W.  403,  Lord  Cowper  Beema  to  have  made  specie  legatees  and  devisees  contribnta 
ratably  to  pay  specialty  creditors.  It  is  difficalt  to  insiain  tbit  doctrine,  and  the  dis- 
tinction taken  in  it  between  cases  where  the  devise  is  specific,  and  where  it  is  in  een- 
eral  terms,  is  clearly  nntenable,  tbe  ealahliahed  doctrine  of  the  caseB  under  the  old  law 
being  thai  every  devise,  however  general  in  terms,  was  Tirlnally  specific.  Forrester  tj. 
Lord  Leigh,  Amb.  ITS;  Scott  c.  Scott,  I  Eden,  4S9;  Sheeting  ii.  Brown,  5  Yes.  3SB  ; 
Milnes  V.  Staler,  B  Id.  303,  overruling  Gower  v.  Mead,  Pre.  Ch.  3.  And  ace  particu- 
larly Mirehouse  v.  ScaiTe,  2  Myl.  &  Uraig,  695,  where  Lord  Cottenbam  took  a  general 
view  of  the  antlioiiliea  Tor  the  proposition  that  pecnniar^  legateea  are  not  entitled  to 
have  the  aaseig  Tnarshalled  as  against  a  residuary  devisee  en  lands,  tbe  principle  ap- 
plicable to  specific  and  nisidaary  devisee*  being  identical.  The  groand  fbr  this  doe- 
trine  was,  that,  aa  the  testator  could  dispose  Anly  of  the  landa  actually  btjloDging  to 
him  when  he  made  his  will,  any  devise  therein,  however  genetiil  In  terms,  amoanted 
in  reality  to  nottiing  but  a  nft  of  the  lands  be  then  bad.  Thns,  if  n  testator  having 
lands  called  Blacbacr«  and^Vhiteaere,  before  the  year  1838,  devised  Blackscre  to  A, 
and  the  residue  of  his  real  estate  to  B,  the  devtse  to  B,  though  reaidnary  in  exprea- 
sioD,  was,  in  Doint  of  bet.  a  mere  devise  of  Whiteacre,  and  was  lo  regarded  for  all 
purposes,  Tuere[6t«,  if  in  such  a  case  the  teetalor  owed  specialty  debts,  which  were 
lo  be  satisfied  onl  of  his  real  estate,  Whiteacre,  the  property  of  B,  was  not  flrst  appli- 
cable, (as  would  be  the  case  if  the  respective  subjects  of  disposition  were  personal 
estate,)  bat  A  and  B  stood  upon  an  equal  fbotiog,  both  estates  being  applied  pro  rata. 
It  remains  to  be  seen  whether  this  doctrine  will  prevail  in  reference  lo  wills  which  are 
sobject  to  tbe  new  law,  to  which  the  ground  of  the  doctrine  does  not  apply,  as  a  gen- 
eral or  reeidnary  devise  is,  by  the  recent  enactment,  made  to  extend  to  all  tbe  real 
estate  belonging  to  a  testator  at  the  time  of  his  decease,  thereby  abolishing  alt  dbtinc- 
lioo  between  real  and  personal  estate  in  this  particular.  While  analogy  might  seem 
to  i«qnire  the  adoption  of  a  uniform  rule  In  regard  to  real  and  personal  estate,  it  is 
probable  that  such  a  construction  will  not  be  Copied  witl^oat  a  straggle,  seeing  that 
the  present  rule  has  obtained  so  firm  a  footing.  The  point  is  one  on  which  adjudica- 
tiMi  may  be  looked  for  with  some  intereat. 

(cj  3  B.  C.  C.  aM. 


lot  liable  to  tmlributa  to  Ae  payment  of  legacies,  on  a 

_,  __ s,  anless  apeci all 7  charged.    Hayes  r.  Seaver,  7  Greenl. 

237.    See  HabbeU  n.  Hnbbell,  9  Pick.  561 ;  Hume  e.  Wood,  8  Pick.  4TS. 
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1^  in  Manning  v.  Spooner.  (a)  And  in  the  case  of  Harmood 
V.  Oglander  (b)  Lord  Bldon  recognizes  the  distinction  between 
a  mere  charge  of  debts,  and  a  devise  directing  the  mode  in 
which  the  debts  are  to  be  paid,  which  he  characterizes  as  "  thin,*' 
bat  considers  too  firmly  established  by  authority  to  be  dis- 
tnrbed.'  A  devise  to  the  heir,  though  inoperative  according  to 
the  old  law  (c)  to  break  the  descent,  was  held  to  demonstrate 
an  intention  to  place,  and  to  have  the  effect  of  placing  the  heir 
on  an  eqoal  footing  with  the  devisees,  properly  so  called  in  this 
respect,  (d) 

Here  it  should  be  observed,  that  where  several  distinct  proper- 
ties, subject  to  a  conunon  chai^,  are  disposed  of  among  several 
persons,  reconise  is  had,  by  an  obvious  rule  of  justice,  to  the 
principle  of  contribution.  Thus,  if  the  testator,  after  subjecting 
his  real  estate  to  tbepayment  of  his  debts  or  legacies,  devise 
Blackacre  to  A  and  Whiteacre  to  B,  and  these  estates  in  the 
administration  of  the  assets  become  applicable,  the 
[  549  ]  charge  will  be  thrown  upon  *  the  devisees  in  proportion 
to  the  value  of  their  respective  portions  of  the  proper- 
ty, {e)  And,  by  parity  of  reason,  where  several  estates,  subject 
to  a  common  chi^e,  devolve  by  descent  npon  different  persons, 
(which  happens  where  they  descended  to  the  last  owner  from 
opposite  lines  of  ancestry,  and  his  own  paternal  and  maternal 
heirs  are  different  persons,  or  they  are  held  by  several  teiiores, 
involving  different  courses  of  descent,)  the  same  principle  of  con- 
tribntion  obtains."  {/) 

And  the  rule  is  the  same  where  the  property  charged  is  partly 
real  and  partly  personal  -  Thus,  if  a  testator,  after  commencing 
his  will  with  a  general  direction  that  his  debts  shall  be  paid,  pnv 
ceeds  to  dispose  specifically  of  bis  real  and  personal  estate 
among  different  persons ;  as  the  charge  would,  we  have  seen, 
affect  the  whole  property  so  given,  real  as  well  as  personal,  the 
devisees  and  legatees  will  bear  their  respective  shares  of  the 
buiden  pro  rata,  (f ) 

(a)  3  Tea.  114. 

!b)  8  Vea.  lU. 
c}  BdI  now  sM  Stat.  8  &  4  WilL  IT.  c.  106,  f  3 1  ante,  p.  SIO. 
a)  Biaderman  c.  Seymonr,  3  Bear.  36B. 
t)  See  Henninghtun  v.  Henningham,   S  Tern.  3S5  j  S.  C-  1  Eq.  Ca.  Ab.  117; 
Growcock  V.  Smith,  S  Cox,  397 ;  Carur  v.  Banurdiaton,  1  P.  W.  G04.     See  alio  3  P. 
W.  98. 

(/]  See  Lord  Eldon's  judgment  in  Aldrich  p.  Cooper,  S  Te«.  S90.  See  thit  caie 
M  to  tbe  question  whether  a  mortgn^  eqaallj'  afiM*  both  mbjecta  compriaed  in  it, 
or  tbe  one  diat  was  to  be  j&M  applied. 

ig)  Irvin  V.  Ironmonger,  a  Rnu.  &  M.  531. 

1  See  Bailey  n.  Ekin»,  7  Tei.  (Sumner*!  ed.l  319,  note  (a) ;  DarieE  v.  Topp,  1  Bro. 
CO.  (Perkins's  ed.  534,  and  notes  ^  Donne  e.  Lewis,  Sib.  297,  aiid  notes. 

'SeeHaja  u.Jackaon,  G  Mass.  193;  Liringston  o.  IdTiogiion,  3  Johaa.  Ch.  148^ 
Uriiigatoti  f.  Kewkirh,  3  Johns.  Ch.  313 ;  Marvin  v.  Stone,  2  Cowen,  781. 

TheRoIeaof  Conlribation  ore  fixed  bTBtatnte,  in  Uaaaacliiuetts.  Bev.  Stst.c.SS, 
t  16  to  f  31. 
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It  should  seem,  then,  that,  although  personalty,  not  expresHly 
charged  with  debts,  is  applicable  before  real  estate  not  so 
charged,  yet  when  both  species  of  property  are  expressly  oner- 
ated,  no  distinction  of  this  natnre  is  admitted,  but  the  whole 
atanda  on  an  equal  footing. 

In  precise  accordance  with  this  priuciplej  too,  where  a  testa- 
tor creates  out  of  real  and  peraonal  estate  a  mixed  fand  to  an- 
swer  certain  charges,  he  is  considered  as  intending,  not  that  the 
personalty  shall  be  the  primary  and  the  realty  the  aux- 
iliary fond  for  those  charges,  but  *  that  each  shall  con-  [  550  ] 
tribute  ratably  to  the  common  burden.  And  it  is 
immaterial  that  the  combined  fund  comprises  the  whole  of  the 
testator's  real  and  peraonal  estate.^ 

Thus,  in  the  case  of  Roberts  v.  Walker,  (b)  where  a  testatrix 
gave  to  trastees  certain  freehold,  copyhold,  and  leasehold  estates 
and  shares  in  certain  companies,  and  all  other  her  real  and  per- 
sonal estate,  upon  tanst  to  sell  and  convert  the  same,  and  as  to 
the  moneys  arising  therefrom,  and  the  rents  and  profits  in  the 
mean  time,  upontrustin  the  first  place  to  pay  all  her  debts,  funer- 
al and  testamentary  expenses,  and  in  the  next  place  to  pay  cer- 
tain legacies  with  interest  and  the  duty  thereon,  and  to  apply  the 
residue  in  such  a  manner  as  the  testatrix  by  any  codicil  should 
direct.  The  testatrix  died  without  making  any  codicil.  The 
question  being,  whether  the  debts  and  legacies  were  to  be  paid 
out  of  the  personalty,  so  far  as  it  would  go,  in  exoneration  of  the 
real  estate  and  for  tne  benefit  of  the  heir,  or  whether  they  were 
to  be  borne  by  the  real  and  personal  estate  proportionally,  Sir  J. 
Leach,  M.  R.,  decided  in  favor  of  the  latter  constmction,  observ- 
ing, « "When  a  testator  creates  from  real  estate  and  personal  estate 
a  mixed  and  general  fiind,  and  directs  the  whole  of  that  fund  to 
be  applied  for  certain  stated  purposes,  he  does,  in  effect,  direct  that 
the  real  and  personal  estates  which  have  been  converted  into  that 
fond  shall  answer  the  stated  purposes  and  every  of  them  pro  rata, 
according  to  their  several  values.  K  any  of  those  purposes  fail, 
then  the  part  of  the  fund  which,  according  to  the  intention  of  the 
testator,  would  otherwise  have  been  applicable  to  those 
porposes,  is  undisposed  of.  As  far  as  this  part  *  of  the  [  551  ] 
fnnd  has  been  composed  of  real  estate,  the  heir  is  to 
have  the  benefit  of  it,  as  so  much  real  estate  undisposed  of;  and 
as  for  as  this  part  of  the  fond  has  been  composed  of  personal  es- 
tate, I  am  of  o|>inion  that  it  is  personal  estate  undisposed  of  for  the 


>  6«e  Adami  n.  Bisckett,  G  Melcalf,  38! ;  HaaBancleTer  b.  Tacker,  S  Binn.  535 ; 
Winnan  d.  Norton,  6  Binn.  395 ;  Kidnej  n.  Coaumsker,  1  Vei.  Jan.  OS ;  B«nch  f. 
UilM,  4  Hadd.  187,     Boe  Siroop«'s  appeal,  S7  Penn.  State  Bep.  96 ;  ante,  363  [908] 
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benefit  of  the  next  of  kin ;  and  in  order  to  ascertain  the  pTop<x^ 
tionfl  which  will  thus  belong  to  the  bei'r  and  next  of  kin  respec- 
tively, it  must  be  referred  to  the  Master  to  compute  the  respectiTe 
values  of  the  real  and  personal  estateB  which  are  thus  blended 
by  the  testator  into  one  common  fund." 

So  in  the  case  of  Stockei  v.  Harbin,  (a)  where  a  testator  gave 
all  his  real  and  personal  estate  to  A,  B,  and  C,  upon  trost  to 
Bell  all  bis  real  estate,  and  convert  into  money  his  personal 
estate;  and  he  directed  hia  trustees  to  stand  possessed  of  the 
moneys  to  arise  by  virtue  of  his  will,  in  tmst  to  pay  all  his  just 
debts,  and  funeral  and  testamentary  expenaeB,  and  then  to  ap- 
propriate and  take  out  of  his  said  triist  moneys  the  sum  of 
XIOOO,  and  invest  the  same  in  manner  therein  mentioned,  for 
the  benefit  of  his  son  D,  which  sum,  in  a  certain  contingency, 
was  to  revert  to  and  become  part  of  his  residuary  moneys  and 
estate  ;  and  the  testator  then  proceeded  to  give  certain  directions 
concerning  his  residuary  moneys  and  estate.  The  testator,  by 
an  unattested  codicil,  revoked  the  legacy  of  £1000 ;  and  Lord 
Langdale,  M.  R.,  held  that,  as  the  codicil  was  inoperative  in 
regard  to  the  freehold  estate,  the  legacy  remained  in  force  as 
to  such  proportion  of  it  as  was  payable  out  of  the  produce  of 
the  freeholds,  for  the  legacy  being  given  out  of  a  mixed  fund, 
constituted  of  both  real  and  personal  estate,  would  have 
been   payable  out  of  both,   in  proportion  to  their  respectave 

amonnte. 
[  SdS  ]  *  Again,  in  the  case  of  Salt  v.  Chattaway,  (6)  where 

a  testator  devised  and  bequeathed  his  real  and  personal 
estate  in  tnist  to  sell,  and  out  of  the  proceeds  and  out  of  the 
ready  money  he  might  die  possessed  of,  to  pay  to  J.  jEIOO,  and 
to  divide  one  third  of  the  residue  of  the  moneys  to  arise  as  afore- 
said among  J.  and  five  other  persons ;  J.  died  in  the  testator's 
lifetime.  It  was  held  that  the  next  of  kin  and  the  heir  were  en- 
titled to  their  proportionate  parts  of  the  lapsed  share  of  the  resi- 
due, and  that  the  legacy  of  £100  fell  into  the  residue  and  passed 
by  the  gift  thereof,  (c)  Lord  Langdale  observed  that  the  two 
sorts  of  estate  being  blended,  each  contributing  in  proportion  to 
fulfil  the  purposes  which  could  be  accomplished,  the  share  of 
residue  which  had  lapsed  must  be  deemed  to  consist  of  propor- 
tionate parts  of  the  two  sorts  of  estate. 

As  to  the  general  right  of  a  devisee  to  be  exonerated  from  fw 
incumbrance  to  vhich  the  testator,  either  befor^  or  after  the 
making  of  his  will,  has  subjected  the  devised  estate,  there  can- 
not, at  this  day,  be  any  doubt  or  contxoverey;  and  it  is  clear 
that  the  legatee  of  any  chattel,  specifically  bequeathed,  has  the 
same  right. 

Thus,  if  a  testator  bequeathes  a  wateh  or  a  painting)  and  it 
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tarns  out  that  at  bis  decease  the  watcb  or  painting  is  in  pawn, 
the  legatee  is  entitled  to  have  it  redeemed.  And  by  parity  of 
reason  if  a  testator  specifically  bequeathes  a  legacy  to  which  be 
is  entitled  under  a  will,  and  afterwards  assigns  such  legacy  by 
way  of  mortgage,  the  legatee  may  claim  to  have  the  mortgage 
debt  liquidated  in  exoneration  of  the  subject  of  gift;  and  it 
would  be  immaterial  that  the  mortgage  deed  contained  a  power 
of  sale,  by  virtue  of  which  the  mortgagee  might  have 
absolutely  disposed  of  'the  property,  and  thereby  have  [  553  ] 
defeated  the  bequest ;  (a)  for  in  all  these  cases  the 
mortgage  being  considered  to  have  been  created  by  the  testator 
for  his  own  convenience,  and  not  for  the  purpose  of  subtracting 
so  much  from  the  bequest,  the  act  is  not,  as  between  the  parties 
cUdming  ander  the  will,  an  ademption  pro  tanto,  and  cannot, 
without  at  least  equal  impropriety,  be  termed  a  partial  revoca- 
tion, though  the  latter  designation  has  been  commonly  applied 
to  it.  If,  therefore,  the  testator's  right  of  redemption  remeiin 
unbarred  at  his  decease,  the  devisee  or  legatee  is  entitled  td 
require  that  it  shall  be  exercised  for  his  ben^t. 

Upon  the  same  principle,  it  is  clear,  that,  if  a  person  bequeath 
shares  in  a  railway  company  or  any  other  such  adventure,  on 
which,  at  the  time  of  his  death,  the  whole  amount  subscribed  has 
not  been  paid,  the  legatee  is  entitled  to  have  the  future  calls  paid 
out  of  the  general  personal  estate,  or  any  other  fund  on  which 
the  testator  may  have  thrown  the  burden  of  bis  debts,  (b) 

II.  But  the  points  which  have  been  chiefly  in  conttoveray,  and 
are  here  to  be  considered,  are : — 

1st,  Whether  the  will  indicates  an  intention  that  the  devisee 
or  legatee  shall  take  cum  onere ;  and,  if  not,  then,  Sdly,  out  of 
what  funds  he  is  entitled  to  claim  exoneration.  The  Courts 
require  very  clear  expressions  in  order  to  fasten  the  incumbrance 
on  the  devisee  or  legatee  of  the  property  in  question. 

Thus  it  is  settled  that  a  devise  of  lanas,  subset  to  the  mortgage 
or  incumbrance  thereupon,  does  not  so  throw  the  charge 
on  the  estate,  as  to  exempt  the  funds,  which  *  by  law  (  554  ] 
are  preferably  liable ;  (c)  the  testator  being  considered 
to  nse  the  terms  merely  as  descriptive  of  the  incumbered  condi- 
tion of  the  property,  and  not  for  the  purpose  of  subjecting  hie 
devisee  to  the  burden, — a  construction  which,  though  well  es- 
tablished, it  is  probable,  generally  defeats  the  intention. 

(a)  Kn[ght  v.  DbtSi,  3  Mjl.  &  Keen,  358.  la  thia  cue  the  mortgage  itm  creaMd 
br  the  bcntSi  of  the  leg&Iee  himielf. 

(b).Bloanl  D.  Hopkiiu,  T  Sim.  SI. 

jc)  Seile  B.  Sr  Eloj,  3  P.  W.  SMj  Duke  of  AnwiEer  v.  Hsyer,  1  B.  C,  C.  4M ; 
Aatley  r.  Earl  of  Tsiiken-ille,  ^  B.  C.  C.  545;  S.  C.  I  Cox,  B£;  Beckham  u.  Cnit- 
well,  3  My.  &  Craig,  763.  See  abo  Lord  Eldon'i  indgmeais  in  Milnaa  n.  Slater,  8 
Yea.  306 ;  Bootle  it,  Blnndell,  I  Mer.  X37,  and  No«I  d.  Lord  Henle;,  in  Dom.  Proc.  1 
Dao.  337. 

VOi~  n.  54 
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And  even  where  the  property  devised  "  subject  to  the  mort- 
gage "  was  given  opon  ^uat  for  sale,  and  the  proceeds  were  to 
be  applied  in  the  first  instance  in  payment  of  the  mortgage  debt, 
Sir  J.  Leach,  M.  K.,  held,  that,  as  it  appeared  on  the  whole  will 
that  the  testator  did  not  intend  to  exonerate  his  personal  estate 
from  the  mortgage  debt,  the  devisees  of  the  residue  of  the  pro- 
ceeds of  the  fund  were  entitled,  under  the  general  rule,  to  have 
the  personalty  applied  in  exoneration  of  the  mortgaged  estate,  (a) 
Suppose,  then,  that  the  will  contains  no  intimation  of  an  inten- 
tion to  the  contrary,  the  devisee  of  a  mortgaged  estate  is  entitled 
to  have  the  incumbrance  discharged  out  of  the  following  funds : — 
Ist,  TTie  general  personal  estate ;  {b)^  2dly,  Lands  espresslg  de- 
vised for  paymeiUs  of  debts ;  (c)  3dly,  Lands  descended 
[  555  ]  to  the  heir;  (d)  and  ithly.  Lands'  devised  chargedtoiik 
debts  ;  (c)  and  if  the  charge  happened  to  reach  the  last 
class  of  estates,  and  if  the  devised  mortgaged  estate  were  in- 
cluded therein,  (as  it  of  course  would  be  if  the  chaise  were  gen- 
eral,) the  devisee  in  question  would  he  liable  to  contribute  ratably 
with  the  other  devises.  (/) 

But  the  devisee  of  a  mortgaged  estate  is  not  entitled  to  have 
it  exonerated  out  of  personalty  specifically  bequeathed, — a  point 
which  was  determined  in  the  case  of  O'Neal  v.  Mead ;  {g)  where 
a  testator  having  devised  lands,  which  he  had  mortgaged,  to  bis 
eldest  son  in  fee,  and  bequeathed  a  leasehold  estate  to  his  wife, 
it  was  held  that  the  leasehold  premises,  being  specifically  be- 
queathed, were  not  liable  to  pay  off  the  mortgage. 

And  a  fortiori  a  specific  legatee  of  incumbered  leaseholds  can- 
not call  upon  a  specific  legatee  of  unincumbered  leaseholds  tq 
contribute  towards  the  liquidation  of  the  mortgage  debt  afiect^ 
ing  the  former  exclusively;  and  a  direction  that  the  mortgage 
money  shall  be  paid  oat  of  the  general  personal  estate,  would 
not  confer  Bucb  right.  (A) 

(a)  Wjtho  B.  Hanniker,  2  Mjl.  &  Kee.  63S.  Il  is  difficnlt,  bowevor,  to  reconrile 
his  Honor's  concluaion  wich  ibe  reporlcd  facta  oT  llie  cue,  ta  the  cixlicil  it  Mated  to 
hare  contBioed  an  explicit  declariiiioii  that  t1i«  mongage  debt  slionld  not  be  paid  oat 
of  the  personal  estate.  This  discrepanej  Chowerel  important  asaffecting  tliepartic- 
nlar  decision)  does  not  tonch  the  principle  on  whicb  it  is  founded. 

(6)  Phillips  D.  Phillips,  a  B.  C.  C.  a73,  and  cues  cited.  [Soe  PerkinB'a  ed.  nota* ; 
Ancaster  a.  Mayor,  1  Bro.  C.  C.  454,  467,  nolo  and  caaM  cited  ;  Tweddell  P.  Twcd- 
dcll,  S  Bro.  C.  C.  {Peryns's  ed.)  1S4,  note  (a),  and  cases  cited.] 

(c)  Serie  n.  Bt.  Eloy,  2  P.  W.  3S6,  and  other  caies  cited  aole,  p.  546. 

{d)  Qalton  B.  Hancock,  3  Atk.  424,  437,  430,  aod  otber  cti9es  cited  ante,  p.  MS. 

ie)  Davies  u.  Topp,  1  B.  C.  C.  524,  and  notes,  and  otbor  cues  cited  ante,  p.  546. 

(/)  Carter  v.  Bamardifiton,  1  P.  W.  504. 

ip  1  P.  W.  693. 

(j)  Halliwell  c.  Tanner,  1  Rnas.  &  iSjl.  639. 

■  Under  a  will  directing  the  payment  of  all  the  testator's  debts  ont  of  his  estate, 
beaneatbing  the  residue  or  bi«  personal  estate  to  bis  wife  absolutely,  sod  devisinfj  his 
real  estate  also  lo  her  during  widowbood,  with  remainder  to  his  children,  a  note  given 
by  the  testator  In  payment  ibr  real  estate,  and  secured  by  a  mortgage  thereon,  is  to 
be  paid  out  ofhis  persona]  esute,  unless  the  creditor  elects  to  retort  to  the  real  estate. 
Heir«i  V.  Dehon,  3  Gray,  305. 
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It  la  clear,  also, 'that  the  devisee  of  a  mortgaged  estate  cannot 
daim  exoneration  as  against  pecuniary  legatees. 

TbtiB,  in  liutkina  v,  Leigh, (a)  where  the  testator,  having  mort- 
gaged certain  lands,  devised  them  to  his  wife  for  life,  with  re- 
mainder over,  and  gave  her  a  legacy  of  X1500,  and  bequeathed 
the  residae  of  hia  personal  estate  to  other  persons.  The  personal 
estate  not  being  snfficient  to  pay  the  £1500  and  liquidate  the 
mortgage,  Lord  Talbot  held  that  the  devisees  must  take  the  de- 
vised estate  cmn  onere.    . 

'And,  of  course,  such  a  devisee  is  not  entitled  to  call  [  556  ] 
upon  the  devisees  of  other  lands,  not  charged  by  the 
testator  with  debts,  for  contribution,  although  such  other  estates 
were  liable  to  the  creditor,  (b)  It  is  true  that  a  devisee  of  in- 
onmbered  land  can  only  claim  exoneration  out  of  property  which 
faia  creditor  can  reach,  but  the  converse  of  the  proposition  is  not 
true. 

The  application  of  descended  assets  in  exoneration  of  a  devised 
estate  has  generally  been  thought  to  be  a  hardship  upon  the  heir; 
but  such  an  opinion  can  only  he  maintained  on  a  ground  which 
would  go  to  prove  that  the  estate  ought  not  to  be  exonerated  at 
all,  namely,  that  the  devisee  was  intended  to  take  cum  onere, 
which  is  probably  in  general  the  case  ;  for  if  it  be  admitted  that 
the  testator  meant  the  incumbrance  to  be  hquidated,  it  would 
seem  to  follow  that  the  devisee  should  be  placed  in  the  same 
position  as  if  the  mortgage  were  a  debt  not  aifecting  the  estate, 
and  should  only  be  liable  to  contribute  to  or  pay  it,  precisely  to 
the  same  extent  as  any  other  claim  upon  the  generoi  assets ; 
though  the  Courts,  it  will  be  observed,  have  not  carried  the  rule 
quite  so  for.  The  extent  of  the  devisee's  claim  to  exoneration 
seems  now  to  be  well  defined  by  the  cited  cases. 

So  where  an  estate  descends  subject  to  a  mortgage,  the  heir  is 
entitled  to  exoneration  out  of  those  funds  which,  in  the  estab- 
lished order  of  application,  (c)  are  anterior  to  the  descended 
assets,  namely,  the  general  personal  estate,  and  realty  expressly 
devised  for  the  payment  of  debts,  (rf) 

The  principle  of  the  preceding  cases,  however,  extends  only  to 
iacambrances  created  by  the  testator  or  ancestor  him- 
self; "for  the  claim  to  exoneration  is  founded  on  the     [  557  ] 
notion  that  the  personal  estate  of  the  testator  who  made 
the  mortgage  had  the  benefit  of  its  creation,  and  therefore  shall 
be  the  fund  to  liquidate  it ;  and  cases  which  do  not  fall  within 

(a)  Cas.  Temp.  Talb.  S3.  See  also  Lacjr  e.  Gardener,  Banb.  137;  and  Lord 
Loughborough' a  jodgment  in  Hamilton  v.  Worley,  9  Vm,  Jnn.  66  [Samner's  ed.  6S, 
DOW  («)). 

{b)  Lord  Hardiricke's  jadgment  in  Gtdton  v.  HMicofk,  a  Atk.  43S.  Here  the  debt 
ma  tecored  hj  bond ;  a  circamMance  not  now  «  DeceeMT7  ingredient  in  the  cane. 
Vide  ante,  p.  510. 

(c)  Sec  ante,  p.  546. 

{d)  Hill  V.  Bishop  of  London,  1  Atk.  G31. 
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the  reaBOn  are  excluded  from  the  operation  of  tiie  rule.'  Thus  it 
is  clear  that  where  the  estate  has  come  to  the  last  owner,  either 
by  devise  or  descent,  incumbered  with  a  mortgage,  and  he  has 
done  no  act  in  his  lifetime  evincing  an  intention  to  make  the 
debt  his  own,  the  personal  estate  (not  having  had  the  benefit  of 
the  mortgage)  will  not  be  liable  to  pay  it ;  but  the  devisee  (a 
heir  of  the  last  owner  will  take  the  estate  cum  onere ;  nor,  it 
seems,  will  the  act  of  such  last  owner,  rendering  himself  person- 
ally liable  to  the  debt,  in  every  instance  transfer  it  to  himself  as 
between  his  own  representatives,  unless  such  appears  npon  the 
whole  transaction  to  have  been  his  deliberate  intention,  (a) 

Thus  it  has  been  held  that  the  giving  a  bond  or  covenant  on 
the  transfer  of  the  mortgage  has  no  such  effect,  (b)  even  though 
it  include  an  agreement  to  pay  a  higher  rate  of  interest  (c)  or 
a  further  sum  to  be  advanced  to  pay  an  anear  of  interest  on 
such  mortgage,  [d)  in  which  case  the  effect  is  merely  to  convert 
interest  into  principal ;  and  in  the  case  of  the  Duke  of  Ancas* 
tei  V.  Mayer,  (e)  it  was  so  decided,  though  a  small  further  prin- 
cipal sum  was  fidvanced,  and  a  further  real  security  given  for  the 
whole. 

Nor  in  such  a  case  is  the  personal  estate  of  the  last 
[  558  ]      *  owner  rendered  primarily  liable  by  a  covenant  or  bond 
given  for  particular  purposes,  as  upon  the  apportion- 
ment of  the  debt  among  several  persons,  entitled  to  different 
parts  of  the  property  subject  to  the  charge.  (/I 

Upon  the  same  principle,  where  a  testator  cfiarges  his  estate 
with  the  payment  of  his  debts,  an  incumbrance  on  a  real  estate 
devised  or  descended  to  him,  will  not  be  considered  as  his  debt, 
so  as  to  bring  it  within  the  operation  of  the  charge. 

Thus,  in  Lawtion  v.  LawBon,  (g-)  where  A  being  the  devisee 
of  real  estate,  which  was  subject  to  certain  incumbrances,  died, 
leaving  the  estate  onerated  with  the  charge,  having  by  his  will 
charged  his  real  and  personal  estate  with  the  payment  of  his 
debts,  and  devised  the  real  estate  to  B,  and  appointed  his  wife 
executrix.  The  wife  having  in  the  administration  of  the  assets 
paid  off  the  charge  on  the  real  estate  devised  by  tbe  first  testator, 

(a)  Sean  v.  Beecher,  fi  Madd.  96. 

{b)  Bagot  V.  HoD^ton,  1  P.  W.  347  ;  Bnlrn  v.  ErelTn,  3  Id.  S6t ;  LemBn  v. 
Newnham,  1  Ve«.  Sen.  51  ;  Laom  v.  Mertini,  Id.  313.  See  also  Robinion  o.  Gee, 
Id.  SSI  ;  Duke  of  Ancaaier  v.  Majer,  1  B.  C.  C.  45* ;  Earl  of  Tankervillo  o.  Faw- 
cett,  1  Cox,  S37. 

(c)  Shafio  V.  Sbafto,  2  Cox'a  P.  W.  eS4,  n. 

{dj  Eiirl  of  THtikerrillo  n.  Favcelt,  1  Cox,  S37. 

(<)  I  B.  0.  C.  454  ;  but  tee  Woodi  c.  HuDtingford,  8  Yes.  138. 

(/)  BilUngbnnt  v.  Walker,  3  B.  C.  C.  G04.  Ai  to  which  see  Sir  W.  Oraaf* 
jadginent  in  Earl  of  Oxford  b.  Rodney,  14  Ves,  425.  See  alio  Forrester  e.  Lei^, 
2  (>)x'5  P.  W.  664,  n. ;  S.  C  Amb.  ITI,  where,  howeTer,  the  owner  was  purchiaer. 

(a)  Lnw9oa  v.  Lawson,  3  B.  P.  C.  (Toml.  ed.)  434.  See  also  Lawson  n.  Hndton, 
1  B.  C.  C.  58  ;  Hamilton  b.  Worlej,  S  Vea.  Jnn.  63. 

1  See  Hewcs  b.  Delion,  3  Qny,  SOS,  20B. 
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it  was  held  that  she  was  entitled  to  satisfaction  from  B,  whose 
estate  was  thtw  exonerated ;  for  that  A,  in  charging  hia  estate 
with  his  debts,  could  not  intend  to  encumber  it  with  debts  which 
were  not  bis  in  contemplation  of  law. 

And  where  a  person,  to  whom  lands  are  devised  or  descended 
sntigect  to  the  payment  of  debts  or  legacies,  executes  a  bond  or 
mortgage  of  the  devisor  or  ancestor's  estate  to  raise  money  for 
payment  of  the  debts,  (a)  or  to  a  legatee  to  secure  his 
legacy,  (fr)  he  has  not  by 'these  acts  primarily  sub-  [559] 
jected  his  personal  estate.  Sach  also  was  adjudged  to 
be  the  result  where  the  heir  mortgaged  an  estate  to  pay  simple 
contract  debts  owing  by  his  ancestor,  to  which  it  does  not  ap- 
pear that  the  real  estate  was  Kable.  (c) 

The  same  doctrine,  to  a  certain  extent  at  least,  applies  to  cases 
m  which  the  estate  was  purchased  by  the  testator  subject  to  the 
charge,^  for  it  has  been  held  that  "where  a  man  bays  subject  to 
a  mortgage,  and  has  no  connection,  or  contract,  or  communica- 
tion with  the  mortgagee,  and  docs  no  other  act  to  show  an  inten- 
tion to  transfer  the  debt  from  the  estate  to  himself,  as  between 
his  heir  and  executor,  but  merely  that  which  he  must  do  if  he 
pays  a  less  price  for  it  in  consequence  of  that  mortgage,  that  is, 
indemnifies  the  vendor  against  it,  he  does  not  by  that  act  take 
the  debt  upon  himself  personally;"  (d)  but  at  his  death  the  per- 
son upon  whom  the  estate  devolves  taites  it  cum  onere.  (e) 

And  it  is  immaterial  whether  the  covenant  with  the  vendor  be 
to  pay  the  debt  or  to  indemnify  him  against  it.*  (/) 

(a)  Porkinao.  Bsynton,  2  Cox's  P.  W.  664,  n.;  BB«a«tt  o,  Fercivat,  1  Cox.2S8; 
Hoel  i>.  Lord  Herlej,  7  Fri,  341  ;   S.  C.  1  Dan.  Sll ;  S.  C.  in  Horn   Proc,  Id.  322. 

(6)  Hamilton  v.  Worlej,  2  Yen.  Jan.  62. 

je)  Ewl  of  Taokerrille,  v.  Fswcett,  1  Cox,  S3T. 

{d)  Per  Sir  R.  P.  Ardaii,  M.  B.,  in  Wooda  r.  HuutiDgford,  S  Ves.  I!B  [Sumner'a 
ed.  Dotea  (□)  Hod  (6)]. 

(«)  Cornish  P.  Shaw,  Ch.  Cfu.  STI ;  Pookley  i>.  Pocklay,  I  Vera.  36 ;  DoVe  ot  An- 
cnnr  V.  Hayer,  1  B.  C.  C.  4S1,  [PeAini'B  ed.  notea.) 

(/J  Bntler  r.  Bailer,  6  Vea.  53*,  which  ae«mi  lo  overnilB  ParsoDB  o,  Byeeman,  be- 
fore Lort  Hardvricke,  1751,  stated  a  Cox'b  F.  W.  654,  n.,  bnt  which  does  not  appear 
tohavo  been  cited  in  BaclerD.  Batler. 

1  Bnt  aea  Thompson  d.  Thompton,  4  Ohio,  (N.  S.)  333. 

'  The  same  ii  tme  although  the  pnrchaacr  has  paid  off  part  of  the  incnmbrance  ; 
and,  although  the  purchaser  has  eren  itndered  himaelf  liable  at  law,  to  the  inort- 
pigee  or  cr^itor  for  the  payment  of  the  mortgage  debt,  thit  circam8C«ncfl  will  not 
be  aoffietent  to  change  the  natnral  courte  of  (Msrti ;  there  moat,  in  addition  to  all 
Ail,  be  proof  of  atrong  and  decided  intention  to  aubject  the  personal  eatnie  to  the 
charge ;  aa  by  an  expreaa  direction  in  the  will  of  the  pnrchaser,  or  by  dispoaition, 
or  by  langDRge  equiralent  to  an  express  direction.  Cumberland  v.  Codrington,  3 
Johns.  Ch.  2^9,  where  will  be  found  a  thorough  and  masterly  argument  on  this 
inWeet.  See  also  McLearn  v.  McLelUo.  10  Petera,  625;  a  Story,  Eq.  Jnr.  (  I24B  ; 
Biffinghnrst  If.  Walker,  2  Bra.  C.  C.  (Perkins's  ed,)  604,  note  (i).  60B,  609,  notes; 
Fonbl.  Eq.  b.  3,  c.  2,  t  I,  note  (S);  KeyMy's  case,  9  Serg.  &  R.  73;  Tweddell  v. 
TwBddell,  2  Bro.  C.  C.  (Perkina's  ed.)  101,  108,  and  notes ;  8.  C.  lb.  154,  note ; 
Ancasleru.  Mayer,  1  Ih.  454,  467,  notea  (a)  and  (6);  Ram  on  Assets,  c.  29, 1 1,  P- 3"' 
ttieq.i  1  Story,  Eq.  Jur.J  576;  4  Kent,  [Sth  ed.)  420;  a  Williams,  Ex.  (ad Am.  ed.) 
1207,  rf  teq. ,-  Graves  v.  Hicks,  6  Sim.  398  ;  Hamilton  d.  Worley,  4  Bro.  C.  C.  199  ; 
8.  C.  3  Vea.  62,  note  (a) ;  Gibaoa  v.  McCormick,  10  Gill  &  Jobna.  66. 
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But  if  the  mortffOffee  be  a  party  to  tlie  tiansactioa,  the  vendee 
covenanting  with  Attn  to  pay  the  debt,  and  the  estate  be  subjected 
to  a  fresh  proviso  for  redemption,  it  will  be  considered,  wift 
respect  to  the  purchaser's  representatives,  as  a  purchase  of  the 

whole  estate,  not  of  the  equity  of  redemption  merely,  (a) 
[  560  ]  *  And  the  same  principle  of  course  applies  where 

upon  the  purchase  the  mortgage  is  transferred  to  a  new 
naortgagee,  who  advances  a  fiirther  sum  of  money. 

Thus  in  Woods  v,  Huntingford,  (b)  where  the  deceased  ances- 
tor, having  porchaeed  the  equity  of  redemption  in  consideration 
of  his  agreeing  to  take  upon  himself  the  mortgage  debt,  after- 
wards obtained  a  further  sum  from  the  mortgagee,  and  executed 
to  him  a  mortgage  for  the  whole ;  Sir  R.  P.  Arden  held  that  he 
had  made  the  mortgage  debt  his  own,  so  as  to  entitle  the  heir 
upon  whom  the  land  bad  descended  to  have  it  exonerated  out 
of  the  personal  estate, 

From  the  observations  of  the  Master  of  Rolls  in  this  case,  it  is 
to  be  inferred  that  he  thought  that  almost  any  dealing  by  a  pur- 
chaser of  an  equity  of  redemption  with  the  mortgagee,  by  which 
he  had  rendered  himself  liable  to  him  to  pay  the  debt,  would 
amount  to  an  adoption  of  the  debt,  as  between  his  own  repre- 
sentatives. He  observed,  that  in  moBt  of  the  cases  collected  by 
Mr.  Cox,  in  his  note  to  Evelyn  t).  Evelyn,  (c)  {on  which  he  pro- 
nounced a  high  encomium,)  the  estate  had  come  to  the  owner 
bjf  descent  or  devise.^  (d) 

But  it  is  clear  that  an  actual  dealing  with  the  mort- 
{ 361 }      gagee  *  is  not  essential  to  render  the  debt  personal  to 

the  purchaser,  for  the  same  elFect  will  be  produced  if 
the  transaction  between  the  vendor  and  vendee  is  snch  as  to 
show  that  the  purchase  was  inclusive  of  the  mortgagee's  inter- 


{b)  3  Ves.  136  [SnmDer'i  ed.  doi««  (o)  uid  (&)].  Compare  chU  cue  with  Doke  of 
Ancaater  v,  Majer,  1  B.  C.  C.  454,  noiiced  aola,  p.  557,  nhictt  it  in  remark&ble  mw 
not  cited  by  the  M.  B. 

{cj  a  P.  W.  664,  D. 

{d)  The  principal  eKccptioD  a  Forreater  u.  Ijcigh,  1753,  a  Cox's  P.  W.  664,  a^ 
where  the  lesutar  had  porchased  leverai  estates  subject  to  mortgages,  with  regard  to 
one  of  which  he  entered  into  a  covenant  for  paynent  of  the  morlgage  money,  for  the 
pnipose  o/"  indtma^i/iiy  a  tnaUe;  and  u  to  another,  wbich  was  part  only  of  an  eUale 
aabjcct  toB  mortgage,  upon  splitting  the  incambrance  both  parties  leciprocally  core- 
nanled  to  pay  their  reipectiTo  aharei,  and  indemnifr  each  other.  Lori  Hanlwicke 
diought  that  these  covenants  wonld  not  hare  the  efiiect  of  making  the  aortKagea  per- 
fonaT  debts  of  the  tsaiator,  being  entered  into  for  ptBiicuhr  pwpeiti  oaly.  S.  C- 
Amb.  171. 
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est  in  the  land,  not  of  the  equity  of  redemption  only,  the  mort- 
gage debt  forming  part  of  the  price  of  the  estate,  (a) 

This  doctrine  wae  distinctly  recognized  by  Lord  Thurlow  in 
Billinghiust  v.  Walker ;  (6)  bat  it  is  difficmt  to  reconcile  with 
that  recognition  his  Lordship's  decision  in  Tweddell  v.  Twed- 
dell,  (c)  that  the  debt  had  not  been  adopted  by  the  purchaser, 
where  the  porchase-money,  as  stated  in  the  recital  of  the  con' 
veyance,  included  the  mortgage  debt,  althongh  in  tbe  testatnm 
danee  the  consideration  was  stated  to  be  the  amount  of  the 
mortgagor's  proportion,  exclusive  of  tliat  debt,  and  the  cove- 
nant thereinafter  contained;  and  the  vendee  then  covenanted 
to  indemnify  the  vendor  against  the  payment  of  the  mortgage 
debt. 

Still  more  difficult  is  it  to  reconcile  with  the  mle  in  qaestion 
XfOrd  Thurlow's  disapproval  of  the  case  of  the  Earl  of  Belvedere 
V.  Kochfort,  {d)  which  was  as  follows :  A  mortgaged  to  B  for 
^450  and  interest.  A  afterwards  agreed  with  C  for  the  sale  of 
the  premises  for  £900,  and  subsequently,  in  consideration  of 
£900,  conveyed  the  premises  to  C  and  his  heirs.  In  the  cove- 
nant against  incumbrances,  the  mortgage  made  to  B  was  ex- 
cepted, and  it  was  added, "  which  said  principal  money  of  £4^, 
with  interest  thereof  from  the  lOth  day  of  February  last 
past  *  before  the  date  hereof,  is  to  be  paid  and  discharged  [  562  ] 
by  the  said  C  (the  purchaser)  his  heirs  and  assigns,  oui 
of  the  consideration  money  t»  this  present  deed  expressed."  (e) 
And  indorsed  on  the  conveyance  was  a  receipt,  signed  by  A 
(the  vendor)  acknowledging  the  receiptof  the£900thus,"£4d0 
sterling  in  money  on  the  perfection  of  the  deed,  and  £450  allowed 
on  account  of  the  mortgage."  C  did  not  pay  off  the  mortgage 
debt  in  his  lifetime,  and  devised  the  premises  to  D  in  fee,  whom 
he  made  bis  residuary  legatee  and  executor.  D  also  died  with- 
out paying  off  the  morl^gage  debt,  and  by  bis  will  devised  the 
estate  in  question  to  E  in  fee,  and  bequeathed  the  residue  of  his 
personal  estate  to  F,  whom  with  another  he  made  executors. 
On  a  bill  filed  in  the  Irish  Chancery,  Lord  Lifford  declared  that 
the  mortgage  was  to  be  considered  as  the  debt  of  C  (the  original 
purchaser)  and  that  his  pergonal  estate,  which  came  to  the  hands 
of  D  bis  executor,  and  since  to  the  hands  of  F  (the  residuary 
legatee  and  one  of  the  executors  of  D)  was  liable  to  its  liquida- 

{a)  Copef.  Cope,  Salt.  449;  Earl  of  B«lTedarei'.Rochfoit,  5  B.  P.C.(ToinLed.) 
399,  bat  M  to  which,  lee  pott. 

(b)  2  B.  C.  C.  SOS  IPerKint')  «d.  609.  aote  {a]]. 

(c)  3  0.  C.  C.  IDI  [P«rkiiu'«ed.  DOt«('),  108,  nole(t)],  ISl,  [IM,note(a}].  Sw 
Sir  W.  Grmnt'i  obHTvaiioiu  &poD  thii  c«se  in  Eftrl  of  Oxford  v.  E&rl  of  Rodney,  14 
Ves.  «S3. 

jrf)5B.P.C.  (Toml.ed.)a99. 

(t)  It  appears,  from  the  aoiwer  of  the  defendant  in  the  original  canae,  that  there 
waa  a  covenant  to  indemniTjC  the  vendor  from  tbe  debt,  bat  it  is  not  stated  in  the  caae, 
and,  aceording  lo  tbt  view  m  wblch  that  circniostance  it  now  regarded,  woa  certainl; 
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tion.  Against  this  decree  F  appealed  to  the  House  of  Lords, 
contending  that  the  mortgage  was  not  the  debt  of  C,  and,  if  it 
were,  that  E,  as  the  devisee  of  D,  the  devisee  of  C,  was  not 
entitled  to  have  it  exonerated  out  of  the  assets  of  C,  the  original 
testator.  On  the  other  side  it  was  insisted  that  the  transaction 
of  C  with  A  was  upon  the  face  of  it  a  contract,  not  forthe  pnr- 
chase  of  the  eqnity  of  redemption  only,  bat  of  the  land  itsel£ 
The  plain  intent  of  the  deed  was  to  put  the  purchaser 
f  563  ]  in  the  place  of  the  vendor,  who  was  to  'be  no  longer 
liable,  (a)  and  that  he  might  not  be  so,  a  sufficient  part 
of  the  purchase-money  was  left  in  the  purchaser's  hands  for 
aatisfaction  of  the  mortgage,  the  pun*haser  thereby  taking 
apon  himself  the  vendor^a  bond  and  covenant  for  payment 
of  the  mortgage,  as  fully  as  if  he  had  himsdf  covenanted  to 
pay  it  oflf,  and  either  the  vendor  or  mortgagee  might  upon  that 
,contract  have  compelled  him  to  pay  it  oS.  The  decree  was  af- 
finned. 

Of  this  case  Lord  Tharlow  has  observed,  (6)  "  The  HooBe  of 
Lords  were  of  a  different  opinion  to  what  I  entertain  upon  this 
case ;  the  personal  estate  never  was  liable,  and  the  party  never 
was  liable  to  an  action  of  covenant.  In  that  case  George  (i.  e. 
D.  in  the  preceding  statement)  had  a  fee  simple  in  the  estate  ; 
he  was  capable  of  giving  it  after  the  charges  were  extinguished ; 
however,  it  was  held,  contrary  to  my  opinion,  that  the  personal 
estate  was  liable." 

It  is  true  that  the  purchaser  was  not  liable  to  an  action  of 
COVENANT  at  the  suit  of  the  mortgagee,  (to  whom  his  Lordship 
must  have  referred,)  who  was  not  a  party  to  the  deed.  If  this 
be  'considered  necessary,  in  order  to  transfer  the  debt  to  the  pur- 
chaser as  between  his  own  representatives,  it  is  idle  to  say  that 
the  mortgage  money  mat/  form  part  of  the  price  between  the 
mortgagor  and  his  vendee.  But  sorely  there  can  be  no  doubt 
that  the  purchaser  would  be  liable  to  an  action  /or  money  had 
and  received,  at  the  suit  of  the  mortgagee,  where,  as  in  Belvedere 
V.  Bochfort,  the  mortgage  debt  constitutes  part  of  the  purchase- 
money,  and  is  retained  by  him  expressly  on  aeconnt  of 
[  564  ]  the  mortgagee.  To  affirm  that  *  the  mortgage  debt 
does  not  form  part  of  the  price  in  such  a  case,  is  virtu- 
ally to  declare  that  it  never  can. 
'  Lord  Thurlow's  disapproval  of  this  case  is  rendered  more  ez- 
tiaordinary  by  the  circumstance  of  his  having  been  the  leading 
counsel  for  the  respondent  in  the  appeal,  and  it  is  probable  con- 
tributed greatly  by  the  force  of  his  arguments  (which  are  unan- 
swerable) to  the  result. 

Bat  the  writer  cannot  help  distrusting  bia  own  impressions 

(a)  /.  e.  u  between  the  TCndot  itnd  TCndM,  Tor  it  u  dear  tli«7  could  not  affect  tlie 
rigtic  of  tbe  mortuogee  to  resort  to  the  vendor,  hia  original  debtor. 

lb)  See  Twedtfeirc.  Tweddell,  3  B.  C.  C.  107  [Perkiiu'Bed.  108,  note  (a)  J. 
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upon  the  subject,  strong  as  they  certainly  are,  when  he  finds  that 
the  opinion  of  Lord  Thorlow  (himself  a  high  authority)  has  been 
acquiesced  in  by  Lord  Alvanley,  who  in  Woods  v.  Hunting- 
ford  (a)  said,  "  Lord  Tburlow  intimates  his  doubt  of  LorH  Roch- 
fort  V.  Belvedere,  upon  which  therefore  I  shall  not  rely,  as  there 
are  many  difficulties  occurring  against  I/tat  jndgmerd,  though  by 
to  high  an  authority." 

It  were  much  to  be  wished,  that  instead  of  adopting  a  rule  out 
of  which  have  grown  so  many  distinctions,  the  Courts  originally 
had  said,  that  wherever  a  man  purchases  an  equity  of  redemp- 
tioB,  since  be  is  liable  in  equity,  whether  he  makes  an  express 
stipulation  or  not,  {b)  to  indemnify  the*  vendor  from  the  pay- 
ment of  the  mortgage  debt,  and  his  own  personal  eHtat«  has  in 
efieot  had  the  benefit  of  it  in  the  reduced  price  of  the  estate,  the 
debt  has  become  for  all  purposes  his  own.  But  whatever  be  the 
purchaser's  intention  on  the  subject,  such  intention  should,  in 
order  to  avoid  dispute,  be  distinctly  expressed  in  the  deed  by 
which  the  equity  of  redemption  is  conveyed  to  him. 

IIL  The  next  subject  of  inquiry  is  as  to  what  will  exempt  the 
general  personal  estate  from  its  primary  liability  to 
debts*  and  other  charges,  for  which  the  testator  has  [  565.] 
provided  another  fund ;  in  other  words,  what  demon- 
strates an  intention  that  such  primary  liability  shall  be  trans- 
ferred to  the  fund  in  question  ;  ^  a  point  which,  it  will  be  seen, 
has  been  a  prolific  source  of  litigation. 

That  the  making  a  provision  for  debts  or  legacies  out  of  the 
real  estate,  does  not  discharge  the  personalty,  is  implied  in  the 
very  terms  of  this  question.  There  must  be  an  intention  not 
only  to  onerate  the  realty,  but  to  exonerate  the  personalty ;  not 
merely  to  sup[dy  another  fund,  but  to  substitute  that  fond  for 
theproperty  antecedently  liable. 

Thus  in  numerous  cases  it  has  been  held  that  neither  a 
charge  of  debts  on  the  testator's  lands  generally,  or  on  a  spe- 
cific portion  of  them,  (c)  nor  a  devise  upon  trust  for  sale,  how- 
ever formally  or  anxiou^y  framed,  {d)  nor  the  creation  of  a  term 
of  years  for  the  purpose  of  such  charge,  (e)  will  exonerate  the 
personalty. ' 

Nor  is  it  material  that  the  charge  is  imposed  on  the  devisee  in 

ia)  3  Ves.  131.  [Sumner's  ed,  notca.] 
b)  See  Lord  Eklou'sjudgnicae  in  Waring  d.  Ward,  7  Ves.  33T,  [Snmner'B  ed.  notea.] 
c)  While  0.  While,  1  Vern,  M  ;  Bridpnan  u.  Dotb,  I  Atk,  103. 
a)  Jjord  Inchiqain  v.  French,  1  Cox,  1 ;  Hancox  ri.  Abbcj,  U  Vei.  186. 
t)  Tower  D.  Lord  Rom,  18  Vu.  13S,  [Sntanor's  ed,  note  {a),  and  the  refeiODcei.] 


*S«e  Ancaster  v.  Majer,  1  Bro.  C.  C.  (Perkins's  ed.)  454,  and  Mr.  Belt's  note  (i) } 
Rain  on  Assets,  c.  3,  t  5,  pp.'tl,  42;  Eidnev  o.  Conssmaker,  I  Ve*.  (Sntnner'i  ed.) 
4M,  note  {a) ;  3  Williams,  Ex.  (!d  Am.  ed  )  1319,  tt  leq. 
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the  terms  of  a  condition,  as  where  real  estate  is  devised  to  A,  he 
paying  the  debts  and  legacies,  (a) 

In  Older  to  exonerate  the  personal  estate,  the  very  early  cases 
required  express  words  ;  (6)  but  this  rule  was  subsequently  re- 
laxed, not  only  by  the  admission  of  implication,  but  that  impli- 
cation waa  held  to  be  raised  by  circumstaneeB  of  a  very  slight 
and  equivocal  character,  affording  little  more  than  coDJecture.  (c) 
Judges  of  a  later  period,  however,  feeling  the  evils  to 
[  566  ]  which  this  *  latitude  of  interpretation  had  given  rise 
and  proceeding  upon  sounder  principles  of  construction, 
have,  without  rejecting  implication,  required  that  it  should  be 
eupporfed  by  such  evidence  eviscerated  from  the  will,  as  ought 
fiiirly  to  satisfy  a  judicial  mind  of  the  testator's  intention.  A 
wish  has  been  sometimes  intimated,  that  the  old  rule  had  been 
restored,  but  this  was  impracticable  in  the  state  of  the  authorities, 
and  perhaps  would  have  been  hardly  consistent  with  right  princi- 
ples of  construction,  for  it  is  difficult  to  perceive  any  solid  ground 
for  excluding  implication  in  this  more  than  in  any  other  species 
of  case.  The  evil  seems  to  have  consisted  in  the  extreme  laxity 
with  which  the  implication  doctrine  was,  at  one  period,  apptied, 
which  tended  in  effect  to  subvert  altogether  the  rule  establishing 
the  primary  Hability  of  the  personal  estate ;  but  this  has  been  so 
far  corrected  by  later  adjudications,  as  greatiy  to  diminish  the 
uncertainty  which  the  numerous  cases  occurring  on  the  subject 
indicated  to  have  prevailed  half  a  century  ago.  From  the  itatnre 
of  the  question,  however,  which  is  ever  presenting  itself  under 
new  combinations  of  circumstances,  it  is  even  now  often  at- 
tended with  no  little  perplexity, 

-  ttis  well  &etued,thatthe  intent  is  to  be  collected  from 
[  567  }  the  whole  will,  (rf)  and  must  appear  by  "  evident  'de- 
monstration," "  plain  intention,"  or  "  necessary  implica- 
tion ; "  though  it  must  be  confessed,  that  such  propositions  rather 
change  the  terms  than  afford  a  solution  of  the  question ;  for, 
upon  being  told  that  the  implication  must  be  necessary,  or  mnst 
amount  to  evident  demonstration,  we  are  inevitably  led  to  in- 

(a)  BridRinan  v.  Do-re,  3  Atk.  SOI.  See  also  Read  e.  Hido,  S  Vem.  120;  Watson 
V.  Brickwood,  9  Ves.  447. 

lb)  Ferejet  v.  Bobinson,  Bunb.  301. 

(c)  Adama  i>.  Hcjirick,  1  Etj.  Cft.  Ab.  271,  aa  to  vhich,BeeBAtk.636{  a  Yea.  110  j 
Walker  u.  JBckson,  !  Atk.  634,  and  the  other  casea  referred  to,  poit. 

{d)  Though  thia  has  been  (raqbeatlj  stated  ai  a  rale  pecnliarlj  applicable  to  paitic- 
alar  claasca  oF  caves,  jet  the  itndent  should  be  reminded  that  it  is  not  confined  to 
ang  clau  of  ca^es,  for  it  would  not  be  possible  to  specify  any  point  of  testamentary 
COM tmclion  which  ia  excluded  nrom  ila  operation  ;  nor  is  it  of  norel  orrecent  intro- 
daction,  for  the  old  anthoritiea  nerer  denied  the  efi^t  of  the  context  to  express  a  por- 
ticnJac  intention,  or  control  particular  expressions.  One  cannot  help,  therefore,  Kct- 
iag  soiDB  earprise  that  Lord  Eldon  sboald  treat  tlie  applicabilitj  ot  this  rale  to  tbe 
catei  under  consideration  a*  a  discorer?  of  Sir  W.  Grant  "  We  have,"  said  hia 
Lordship  in  Gittens  v.  Steele,  I  Swanat.  138,  "  now  reached  the  sound  rule,  that,  for 


Matter  of  the  EoUs." 
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quire  what  io  judicdal  conBiruction  has  been  held  to  constitute 
Bucb  "  necessary  implication,"  or  "  evident  demonstration  ; "  the 
answer  to  wbi<ui  must  be  an  appeal  to  tbe  cases.' 

It  has  also  long  been  established,  in  opposition  to  some  earlr 
decisions,  (a)  that  in  order  to  exonerate  tbe  personalty,  parol  evi- 
dence ia  not  admissible ;  (b)  and  that  no  inference  of  intention 
can  be  drawn  &om  the  relative  amount  of  the  personal  estate 
and  debts,  or  of  the  personal  and  real  estate ;  (c)  for  the  fact 
that  tbe  charges  will  exhaust  the  whole  subject-matter  of  tbe 
residuary  bequest  does  not  vary  the  construction.^ 

This  was  deoided  in  the  case  of  Tait  v.  Lord  Nortbwick,  {d} 
which  is  a  leading  authority  on  the  general  doctrine.  The  testar 
tor  apjwinted  certain  estates  to  trustees,  upon  trust,  by  sale  or 
mortgage  thereof,  or  by  sale  of  timber  thereon,  to  pay  his  debts, 
and  directed  the  trustees  to  convey  the  lands  not  so  applied  to 
certain  uses.  He  gave  £  100  to  each  of  his  trustees,  and  all  the 
residue  of  his  personal  estate  whatsoever  between  hie  two  sisters, 
and  appointed  two  of  the  trustees  executors.  Lord 
*  Loughborough  held  that  the  personal  estate  was  Erst  [  568  ] 
to  be  applied,  as  far  as  it  would  go,  to  pay  the  debts. 

But  in  Gray  v.  Minnethorpe,  (e)  the  same  Judge  thought  that 
where  the  puichase-money  of  an  estate,  devised  in  trust  to  be 
sold  to  pay  debts  and  certain  pecuniary  legacies,  was  inadequate 
to  pay  the  debts  alone,  this  circumstance  furnished  an  argument 
against  exempting  the  personal  estate.  Such  an  argument,  bow- 
ever,  seems  to  be  obnoxious  to  the  reasoning  which  applies 
against  making  the  amount  of  tbe  personal  es^te  a  ground /or 
the  exemption ;  since  the  adequacy  of  the  fund  to  pay  debts 
must  depend  apon  the  amount  of  those  debts  at  tbe  death  of 
the  testator,  and  tlieii  amount  at  that  period  can  atlbrd  no  indi- 
cation of  his  intention  when  he  made  nis  wilL 

(a)  GBinsborougfa  d.  Qainsboroagb,  3  Tem.  252 ;  Granrille  v.  Betufart,  Id.  S48. 

h)  Incbiqain  n.  Frencb,  1  Cox,  1  ;  Stephenson  c  UMthcoie,  1  Ed.  39. 

[e]  Cro.  Ei.379;  Covrp.  SM  ;  1  Cox,  S;  9  B.C.  0.379,3*7;  3  Ve».  Jnn.  593;  S 
Vea.  269 ;  1  Ball  &  Be.  319 ;  I  Mer.  S33,  which  OTerrula  Pre.  Ch.  101 ;  Cos.  Temp. 
T«lb.  SOS;   1  B.  C.C.457,n. 

Id)  II  Ve».  816. 

(e)  8  Vea.  103,  [Samner'i  ed.  note  (a),  and  cases  cired.) 

>  Exprera  wordi,  or  plain  intention,  on  the  whole  wilt  it  neceaaarj.  Wataon  f . 
Brickwood,  9  Vea.  (Snmaer's  td.)  447 ;  Uartley  v.  Earle,  5  Id.  540,  note  (a),  and 
cawa  cited ;  Howe  i>.  Earl  of  Dartmoaih,  7  lb.  137,  note  (c) ;  Bam  on  AiseU,  o. 
3,^5,  pp.43,  43,  44, 45;  4  Kent,  {5th  ed.)  421,  and  cwei  in  note;  Miinea  d.  Slater 
8  Vea.  395;  3  Willianu,  Ex.  (Sd  Am.  ed.)  12,  13,  tt  teq.;  Stevens  d.  Gregf;,  10  Qill 
ft  John*.  149;  Teaaier  n.  Wjae.  3  Blaod,  28 ;  Oamett  f.  Hftcoa,  9  Brock.  18S;  S.G, 
6  Call,  208  ;  M'Campbell  n.  M'CampbeM,  »  IJtl.  97  ;  1  Storf,  Eq.  Jnr.  S  671  ;  Bogera 
tr.  Rogen,  1  Paigo,  IBS ;  Hoje  v.  Brewer,  3  Oil!  &  Johna.  153 ;  Lnpton  v.  Lnpton,  S 
Johna.  Ch.  EM;  McKnj  ir.  Oreen,  3  Jobns.  Cb.  66 ;  Livingtton  n.  Newkirk,  8  Johni. 
Ch.  313 ;  Stroad  o.  BBmett,  3  Dana,  394 ;  Schennerhom  v.  Bartiydt,  9  Paige,  39, 49 ; 
Cbaae  v.  Lockerman,  1 1  Oill  &  Johns.  185  ;  Kidnejr  v.  Cooagmaker,  1  Vea.  Jnn.  436, 
Dole  (a) ;  Hancock  v.  Miaot,  8  Pick,  29, 37.  38. 

*  Bee  Andtewa  v.  Emmol,  2  Bro,  C.  C.  (Peikini'a  ed.)  S9T,  note ;  Ifaniiock  ■>.  Hor- 
lon,  3S9, 400. 
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It  is  clear  that  the  charging  the  land  with  (in  addition  to  debts) 
funeral  or  testamentary  expenses,  OT  both,  will  not  per  se  exempt 
the  personalty ;  for  although  it  seems  improbable  that  the  testator 
should  mean  to  create  an  auxiliary  fund  to  answer  expenses, 
which  are  payable  out  of  the  personal  estate  in  priority  to  all 
other  claims,  and  which  it  could  hardly  be  insufficient  to  liqui- 
date, yet  such  an  argument  amonnts  only  to  conjecture,  and 
fella  short  of  that  necessary  implication  which  is  now  held  to 
be  requisite  to  transfer  the  primary  onus  to  the  new  fund. 

Many  opinions  have  been  ei^ressed  on  this  point  Thus 
Lord  Hardwicke,  in  Walker  v.  Jackson,  (a)  remarked,  that  the 
words  "  debts,  legacies,  and  funeral  expenses,"  were  only  words 
of  style,  an  observation  in  which  Sir  W.  Grant,  in  Brydgcs  v. 
Phillips,  (6)  seems  to  have  concurred.  The  circumstance  of 
funeral  expenses  being  included  in  the  charge,  was 
[  569  ]  also  disregarded  by  Lord  *  Northington,  in  Stephenson 
V.  Heathcote,  (c)  and  by  Lord  Kenyon,  in  WilJiaras  v. 
Bishop  of  Llandaff^  (d)  (though  the  latter  Judge  decided  in 
fevor  of  the  exemption,  on  grounds  perhaps  not  less  equivocal,) 
and  by  Lord  Manners,  in  Aldridge  v.  Wallscourt.  (e)  On  the 
other  hand,  Sir  R.  P.  Arden,  in  Burton  v.  Knowlton,  {/) 
thought  a  direction  to  pay  funeral  expenses  a  strong  circum- 
stance in  favor  of  the  exemption  where  the  trustees  of  the  fund, 
on  whom  the  direction  was  imposed,  were  not  the  executors 
to  whose  duty  it  naturally  belonged.  This  case,  however,  has 
been  commented  upon  both  by  Lord  Loughborough,  (§■)  and 
Lord  Eldon,  (A)  in  terms  which  throw  great  doubt  upon  its 
authority;  and,  if  it  rest  on  this  ground,  (and  it  is  difficult 
to  find  one  more  solid,)  the  decision  is  clearly  overruled  by 
the  cases  already  referred  to,  and  those  which  i        ■      ■     ' 


Thus  in  Gray  v.  Minnethorpe,  (i)  where  the  testator  devised 
certain  lands  to  W.  and  J.,  and  their  heirs,  in  trust  to  sell,  and 
out  of  the  moneys  arising  therefrom  to  pay  all  his  just  debts 
and  funeral  expenses,  and  the  residue  over,  and  appointed  his 
brother  G.  sole  executor;  Lord  Loughborough  held  that  the 
executor  did  not  take  the  personal  estate  exempt  from  debts. 

So,  in  Hartley  v.  Huile,  (k)  where  the  testator. directed  that 
all  his  just  debts  a^  funeral  and  testameiUary  expenses  be  in  the 
first  pmce  fully  paid  and  satisfied,  and  then,  after  making  a 
.  certain  bequest,  devised  aU  his  lands  and  hereditaments,  and 


!  Atk.  6S4. 

I  Ed.3B. 

1  Ball  ABaatlj,  313,  post. 

8  Ve».  108  [Sumnert  ed.  now  la]] 
M  8m  Tail  V.  Lord  NoitbTrick,  4  Vet. 
(A)  Bootle  n.  Blundell,  I  Uer.  339. 
(()  3  Vea.  103. 
(k)  i  Ves.  540,  [Snmiiei'*  «d.  notet.] 
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moneys  in  the  funds,  to  A  and  B,  upon  tnut  oat  of 
the  rents  of  bis  lands  and  the  dividends  *  of  his  moneys      [  570  ] 
to  pay  all  bis  just  debts,  funeral  akd  testamentary 
EXPENSES,  and  certain  legacies,  (a)  and  the  residoe  over.     After 
other  beqnests,  the   testator   devised  and  bequeathed  all   the 
residae  of  his  real  and  personal  estate,  not  by  him  otherwise 

t>en  and  disposed  oi,  to  C  bis  dangbter,  and  he  appointed  A, 
,  and  C  execotons.  Sir  B.  P.  Arden,  M.  R^  held  that  the 
leifiduaiy  personal  estate  was  not  exempt  &om  the  payment  of 
debts. 

The  VL  B.  distingnlBhed  this  case  from  Burton  v.  Enowl- 
ton,  (b)  on  the  ground  of  the  general  introdnctory  words,  which 
be  said  were  a  direction  to  the  ezeculon  to  pay  the  debts,  &&, 
and  therefore  favored  the  non'«xemption  ;  (c)  but  we  have 
seen  that  a  direction  in  such  terpis,  followed  by  the  appropriation 
of  a  particular  fiind  for  the  purpose,  has  reference  to  the  pnv 
vision  so  made,  (d)     Such  a  dtetuiction  is  clearly  untenable. 

Bo  in  M'Xjetand  v.  Shaw,  (e)  where  a  testatrix  devised  cov 
tain  lands  to  trustees  to  sell,  and  out  of  the  money  arising  from 
srich  sate,  "in  the  first  place"  desired  her  funeral  expenses 
and  the  debts  which  she  skoutd  owe  at  her  death  to  be  paid;  sec- 
ondly, she  directed  the  payment  of  several  sntus  to  persons  who 
were  creditors  of  her  late  hueband.  She  then  gafle  several  leg- 
acies,  inclading  one  to  ber  executors  for  their  trouble,  adding, 
"the  said  several  sums  to  be  paid  by  my  said  executors  and 
trustees  out  of  the  money  arising  frtim  the  sale  of  my  said  lands, 
which  I  do  order  to  be  sold  wiut  all  convenient  speed  after  my 
decease,  and  such  of  the  ssud  porchase-money  as  shall  remain 
after  paying  the  said  legacies,  and  the  execution  of  this  my 
will,  I  bequeath  in  the  following  manner."  The  testa- 
tiix  then  disposed  of  such  residue.  *  There  was  no  ( 571  ]' 
disposition  of  the  personal  estate,  otherwise  than  by 
the  appointment  of  execators,  who,  having  legacies  for  their 
ironble,  coold  not  take  beneficially.  {/ )  The  next  of  kin  claimed 
to  take  it  exempt  from  debts,  legacies,  and  funeral  expenses; 
but  Lord  Bedesa^le  held,  that  there  were  not  soffident  words  to 
raise  an  implioation  of  intent  to  exempt  the  persoDall^  from 
these  charges.  His  Lordship,  however,  thought  the  sums  to  be 
paid  to  the  creditors  of  the  basband  were  to  be  satisfied  out  of 
the  real  estate  onlg,  {g) 

It  is  not  denied,  indeed,  that  the  subjecting  of  the  veal  estate 
to  all  the  charges  which  belong  to  the  personalty,  as  legacies, 

fa)  Tbt  lagadei  ware  held  to  be  pB7»ble  onl  of  the  real  ettate  m/jr.    Bm  pott, 
jit  9  Ym.  107.    See  poit. 
lej  See  at)  obserration  apon  thii,  ante,  p.  969. 
(<0  Ann. 

M  3  Sch.  &  Lef.  SSa. 
if)  Bot  now  WW  1  Will.  IV.  c.  40. 
j^)  Ai  10  thii  He  cue*  cited,  poK. 
vol-  It  86 
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Aineml  and  testamentary  expenses,  favors  the  supposition  that 
the  personalty  is  intended  to  be  given  ae  a  specific  legacy,  and 
consequently  to  be  exempt ;  (a)  but  no  case  which  rests  on  this 
single  drcamstance  is  now  to  be  relied  on.  Snch  seems  to  be 
the  Bitaation  of  the  case  of  G^kell  r.  Gough,  cited  by  Sir  R. 
P.  Arden,  in  Burton  v.  Knowlton,  (b)  which,  however,  is  too 
loosely  stated  to  enable  us  to  form  a  satisfactory  opinioa  of  the 
grounds  of  it  It  does  not  appear  who  was  the  ezecator,  or  in 
what  terms  the  personalty  was  given. 

In  the  much-GonBidered  case  of  Bootle  f.  Blundell,  (c)  the 
extension  of  the  charge  to  funeral  and  testamentary  expenses, 
seems  to  have  been  treated  by  Lord  Etdon  as  having  much 
weight,  though  it  was  there  aided  by  the  circumstance,  that 
some  particular  chaTees  incident  to  the  administration  of  the 
estate,  namely,  that  of  supporting  the  wiU  against  any 
[  572  J  attempt  to  invalidate  *  it,  was,  by  a  codicu,  imposed 
excliuively  on  the  real  estate.  "  On  looking  through 
the  precedents,  (said  his  Lordship,)  it  ie  impossible  to  deny  that 
this  is  a  drcumstance  on  which  great  stress  has  always  been 
laid  ;  namely,  where  the  real  estate  is  made  liable  to  such  ex- 
penses as  exclusively  regard  the  administnttion  of  the  personal 
estate,  sach  as  the  costs  of  probate,  and  otiier  costs  sustained  in 
the  execution  %f  the  will." 

It  has  been  decided  that  the  exprejs^  subjecting  the  personal 
estate  to  certain  charges,  to  which  it  was  before  liable,  does  not, 
by  force  of  the  principle  exprestio  unxKs  est  exclusio  aiierius, 
raise  a  necessary  implication  that  it  is  not  to  bear  other  charges 
aot  so  expressly  directed  to  be  payable  out  of  it,  but  which  are 
thrown  upon  the  land. 

Thus,  in  Brydgea  v.  Phillips,  {d)  where  the  testator  devised 
certain  real  estate  upon  trost  for  sale,  and  out  of  the  money 
arising  thereby  to  pay  kis  debts  and  certain  legacies,  and  devised 
over  the  lands  wluch  should  remain  nnsold.  The  testator  then 
gave  certain  other  legacies,  and  directed  the  last-mentioaed  lega- 
cies to  be  paid  out  of  hia  personal  estate,  and  bequeathed  the 
residue  of  hie  said  personal  estate,  except  as  aforesaid,  to  hie 
wife,  whom,  with  two  other  persons,  he  appointed  his  executrix 
and  executors :  Sir  W.  Grant,  M.  B~,  held,  that  thongb  there 
was  room  for  conjecture  that  the  testator  did  mean  to  throw  his 
debts  primarily  upon  the  real  estate,  yet  tJiat  this  did  not  appear 
with  a  sufficient  degree  of  certainty  to  enable  him  judicially  to 
collect  such  an  intention.     He  said,  that  by  directing  the  lega- 

(a)  8e«  Sir  W.  Grknt'i  judgmBnt  in  Tomr  e.  Lord  Rom,  IS  Tec  169.  Alw 
Greene  ■>.  Oraene,  4  Uuld.  148 ;  UichaU  e.  Micheli,  b  Mwld.  6B ;  Driver  n.  Ftoniid, 
1  BnaB.Ali.e81. 

[b)  a  Vei.  lit  [SnmneT'a  ed.  107,  note  {a)\.  See  alio  Kynuloii  c.  ETunoa,  1 
B.  C.  C.  497,  n.;  poM,  p.  679,  D. 

(e)  1  Mer.  1». 
[4)  e  Vea.  HT 
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dea  to  be  paid  oat  of  the  personal  estate,  the  testator 
might  merely  have  intend^  *  to  distiaguisb  those  leg-     [  573  ] 
aciea  from  the  others  which  were  to  be  paid  out  of  the 
real  estate.      His   Honor  also  adverted  to   the  circumstance, 
that  the  trosieee  and  executors  were  not  wholly  the  same  per- 
sona. 

This  principle,  too,  was  strongly  recognized  by  the  same 
teamed  Judge,  in  the  case  of  Watson  v.  Brickwood,  (a)  which 
also  establishes,  that  an  intimation,  however  anxiously  made,  as 
to  the  proportions  and  mode  in  which  the  charge  is  to  be  borne 
among  the  devisees  of  the  real  estate,  will  not  have  the  efiect  of 
onerating  it  primarily  ;  such  a  clause  being  consider^  only  as 
providing  for  the  event,  tn  case  the  land  does  become  ckargeable, 
and  not  as  charging  it  at  all  events,  {b)  The  case  was  ae  fol- 
lows :  A  testator  devised  all  his  freehold  lands  to  the  use  of  his 
nephews  W.  and  R.  and  their  sons  successively  in  strict  settle- 
meot,  with  remainder  to  G.  for  life,  and  such  son  as  he  should 
by  will  appoint,  with  remainder  to  N.  and  his  first  and  other 
sons  in  tail  male ;  he  then  gave  to  several  nieces  legacies  in 
blank,  and  proceeded  thus :  "  And  I  direct  the  same  legacies  to 
be  paid  at  the  end  of  twelve  months  next  after  my  decease,  by 
my  executor  hereinafter  named.  I  give  and  bequeath  all  and 
singular  my  goods,  chattels,  personal  estcUe,  and  effects,  wkatso- 
ever  and  wheresoever,  not  hereinbefore  dttpoted  of,  unto  my  said 
nephew  W.,  his  executors,  adminislTatora,  and  assigns,  forever, 
be  paying  thereout  all  and  singular  legacies,  (md  all  myfimeral 
expenses  and  simple  contract  debts.  And  whereas, 
I  have,  *  at  different  timds,  borrowed,  on  mortgage  and  [  574  | 
bond,  divers  sums  of  money  of  different  persons,  to 
enable  me  to  make  purchases  of  part  of  the  said  estates  herein- 
before limited ;  and  being  minded  that  the  whole  should  be 
discharged  in  equal  proportions  by  the  said  W.  K.  O.,  and  such 
his  son  so  to  be  appointed  as  aforesaid,  as  they  respectively  shall 
become  entitled  to  tiie  possession  of  my  said  estates :  Now  I 
hereby  will,  order,  and  direct,  tiiat  all  snob  sum  or  sums  of 
money  as  the  said  W.  R.  Cr.,  or  hie  son  so  to  be  appointed  aa 
hereinbefore  mentioned,  or  the  said  N.  shall  pay  on  and  dim 
charge  during  the  time  each  of  them  shall  be  in  possession  of  my 
said  estates  under  this  my  will,  and  also  all  such  snm  or  sums  of 
money  as  any  of  them  shall  expend,  or  be  put  lo  in  the  Court  of 
Chancen',  or  elsewhere,  in  protecting  or  defending  my  said 
leasehold  estate,  and  a  due  proportion  of  any  of  the  two  last 


I'' 


)  a  Vm.  447,  [Snmnec'a  ed.  notes.] 


to-payAiliiSaaldhaiiattffiamt;  and  Che  personal  eaCMftvai  held  to  be  exempt.  Sacb 
a  cue  ieems  to  fall  direcilj  irllhin  the  principle  staled  in  (he  text.  Il  does  not  ap- 
pear, however,  whether  ihe  decibionB  rested  on  ihe  vonU  in  qaeatiou.  See  another 
cue  of  thi«  kind,  Dawei  v.  Scott,  b  Ruse.  as. 
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fioeB,  to  be  paid  ftota  time  to  time  for  the  ruiewal  of  the  leases 
thereof,  shaU  be  a  debt  and  charge  against  the  whole  of  Boch 
estates  in  favot  of  the  person  or  persons,  bis  and  their  execntors, 
adminialxators,  and  assigns,  so  paying  off  and  dischaiging  snch 
snm  or  soma,  for  so  moch  money  as  shall  be  actaally  so  paid 
and  expended ;  and  I  direct  the  next  taker  of  all  my  Baid  estates 
under  this  my  will  to  repay  snch  sum  and  sums  of  money  as 
his  predecease  &(Hn  time  to  time  shall  have  so  paid  off  and 
expended  to  such  pexsoa  or  persons,  and  in  snch  manner  as  Us 
predeceea<K  shall  direct  by  any  deed  or  will,  to  be  by  him  doly 
execnted,  and.for  want  thereof  to  the  executor  or  adminlstvator 
of  Bach  predecessor  from  time  to  time,  deducting  from  time  to 
time  the  dae  share  or  proportion  thereof  of  snch  preoediDg  take^ 
ontil  the  whole  of  ancb  sum  or  sums  of  money  BtiaU  be  jMid  c^; 
and  I  direct  the  same  course  to  be  used  by  each  of  the  taken  in 
sncceasion  until  the  full  payment  thereoi^  before  such 
[  575  ]  next  taker  or  takers  can*  have  any  benefit  under  this 
my  will :  it  being  my  will  and  desire,  that  no  part  of 
ray  estatea  be  sold  ot  parted  with,  and  that  all  possible  care  be 
laken  and  observed  in  regard  to  such  leasehold  estates,  as  well 
with  respect  to  the  renewtu  of  Leases  from  time  to  time,  as  with 
respect  to  any  dispute  thai  may  at  any  time  hereafter  arise  in 
consequence  thereof."  And  the  testator  aj^xnnted  W.  kit  exeeU' 
tor.  By  a  codicil,  reciting  the  disposition  of  his  estates  to  T. 
(the  trustee)  he  gave  the  same  to  J.,  revoked  the  former  devise, 
and  gave  to  J.  ue  powers  and  authorities  given  br  the  will  to 
T. ;  and  he  farther  willed  that  J.  and  bis  heirs  should  and  mi^t, 
in  order  to  raise  money /or  tke  payment  of  all  and  singvlar  kia 
debts  and  legacies,  from  time  to  time  mortgage,  with  the  appro- 
bation of  the  taker  for  the  time  being  of  the  said  estates,  access- 
ing to  bis  said  will,  a  competent  part  of  his  said  freehold  estates 
for  so  much  money  as  should  be  necessary  for  the  purpose,  and 
he  directed  his  trustees  for  the  time  being  to  keep  down  the 
interest.  By  another  codicil,  the  testator  appointed  another 
trustee,  and  gave  other  legacies.  It  was  contended  -that  the 
personal  estate  was  discha^d  from  the  debts,  or  at  least  ssb- 
ject  only  to  the  simple  contract  debts:  but  Sir  W.  Grant  was  of 
a  different  opinion.  He  admitted  that  there  was  some  indica- 
tion of  an  intention  to  exonerate  the  personalty ;  but  thonght 
that  it  was  not  so  conclusive  at  to  come  igttothe  requisition  (^  the 
rule  laid  down  by  Lord  Thorlow,.  in  Vie  Duke  of  Ancastw  v. 
Mayer,  (a)  thai  it,  a  plain  itUention ;  and  that  by  directing  the 
executor,  to  whom  be  gave  all  his  personal  estate,  to  pay  there- 
out all  the  legacies,  funeral  expenses,  and  simple  con- 
[  976  }    tract  debts,  primd'  facie  there  was  some  appearance 

(a)  1  B.  C.  C.  4U.  Thia  cua  wu  dsdded  by  Lord  Tharlow  prindpallj  opon 
anotW  point  (set  aaM)  \  Imt  ihe  potiUoni  Uid  dam  hj  hU  Lordihip  on  tlia  doctrins 
in  dUcowioi)  hare  been  mach  referred  Eo. 
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of  an  ioteation  that  he  did  not  mean  the  personal  estate  to 
be  liable  to  debts  by  specuUty,  but  that  alone  upon  the  authori- 
ties was  not  sufficient ;  there  must  be  a  charee  cleajlyand  dis- 
tinctly upon  the  real  estate  (a)  to  make  it  liable,  When  he 
declared  his  intention  as  to  the  real  estate,  it  did  not  appear  be 
bad  any  fixed  and  distinct  resolution  by  any  act  of  his  own  to 
throw  the  specialty  debts  on  the  real  estate ;  bat  he  seemed  to 
suppose  either  that  the  personal  estate  would  not  be  sufficient 
both  for  the  simple  contract  and  specialty  debts,  or  that  the  latter 
would  of  course  fell  upon  the  resJ  estate,  and  any  act  by  him  to 
throw  them  upon  the  real  estate  was  not  necessaiy ;  for  he  had 
not  in  direct  terms  made  any  charge  upon  the  real  estate,  but  he 
took  it  for  granted  that  the  real  estate  would  be  called  upon  for 
bond  debts  and  mortgages,  and  his  object  was  to  secure  an  equal 
distribution  of  the  burden  among  the  aeviseea,  who  were  to  take 
tbe  real  estate  in  succession,  and  no  other  object  whatsoever. 
His  intention  was  not  to  favor  the  executor  taking  the  personal 
estate  against  those  taking  tbe  real  estate,  but  to  take  care  that 
those  who  were  to  take  the  real  estate  at  ag<Utut  each  other,  should 
bear  the  burden  in  equal  proportiont.  It  was  contended,  his 
Honor  said,  that  the  codicil  operated  as  a  total  exoneration  both 
from  debts  and  legacies;  the  codicil  contained  as  complete  a 
provision  for  all  debts  and  legacies  as  could  be ;  but  that  was 
nothing  more  than  there  was  in  Tait  v.  Northwick.  (6)  This 
case  was  hardly  bo  strong  in  that  respect,  for  in  that  case  were 
more  circumstances  from  which  it  might  have  been  argued  that 
tbe  testator  could  not  have  had  it  in  contemplation  to  burden 
his  real  estate  merely  in  aid  of  the  personal.  At  most 
•  this  was  but  the  same  case,  and  could  not  be  con-  [  577  ] 
tended  higher  than  as  equivalent  to  that;  and  there 
I^rd  Rosslyn,  adhering  to  Lord  Thorlow's  rule,  said  expressly, 
that  the  most  anxious  provision  for  payn^nt  of  debts  out  of  the 
real  estate  would  not  be  sufficient  to  exonerate  the  personal 
estate.  Ka  Honor  was  therefore  of  opinion  that  there  was  no 
exoneration  of  the  personal  estate. 

Of  this  case  Lord  Eldon  has  said,  (c)  he  thonght  it  was 
ri^tly  decided,  taking  the  will  and  codicil  together ;  "  but  if 
(said  nis  Lordship)  the  codicil  had  not  existed,  there  are  circum- 
stances which  appear  to  rae  to  be  such  as  might  have  ^ven 
occasion  to  some  observations  which  do  not  occur  either  in  the 
judgment  or  In  the  argument ;  still  I  repeat  that  JthtTik  that  case 
was  rightly  decided." 

The  case  of  Watson  v.  Brickwood  ie  an  important  authority 
DQ  the  general  doctrine,-  since  no  case  better  exemplffies  tbe 
species  of  evidence  which  is  necessary  to  exonerate  the  per- 

Sa)  And  tbat  Wjr.    Sw  tbo  •eqnel  of  hii  Honor'a  jodgmsnt. 
ii  4  V<:».  SI6;  ante,  p.  567. 
t)  In  BooUe  o.  BlaodHll,  1  Mer.  330. 
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eonal  estate,  as  distinguished  from  mere  conjecture.  It  would 
have  been  well  if  this  principle  had  been  steadily  adhered  to. 

Another  qaeation  which  has  mnch  divided  the  opinions  of 
Jndges  is,  whethei  the  cironmatance  of  tbe  bequest  being  of  tUl 
the  personal  estate,  (with  or  without  an  enumeration  of  partiea- 
lars,]  not  a  gift  of  the  retuUu,  demonstrates  an  iatentioti  to 
exempt  it  from  the  charges  to  which  the  general  personal  eatate 
is  primarily  liable.  The  negative  appears  to  have  been  decided 
in  several  instances  where  the  legatee  was  appointed  executor, 
a  circumstance  which  has  always  been  eonsiaered  to  fitvor  tlie 
non-exemption,  by  raising  the  inferenoe  that  the  le^tee  was  to 
take  the  personal^  subject  to  tiie  diarges  devolving  upon  bim  in 
the  character  of  executor.  French  v.  Chichester  (a)  '  has 
[  578  ]  generally  been  treated  as  a  case  of  this  kind.  The  tes- 
tator ^eie  directed  that  the  trustees  of  a  certaia  real 
estate  which  he  had  conveyed  by  deed  shoidd  out  of  the  tnut 
estate  pay  his  debts,  legacies,  and  funerals ;  and  devised  to 
his  wife,  whom  he  made  execatrix,  ail  Ati  perionat  estate  mt 
otherwise  disposed  of,  intending  thereby  a  provision  for  ber,  she 
having  been  prevailed  upon  to  sell  away  part  of  her  own  infae^ 
itance.  Lord  Keeper  Wright,  and  anetwards  Lord  Cowper, 
held  that  the  devise  being  in  the  same  clause  in  which  she  was 
named  execnixix,  and  not  said  exempt  from  the  payment  of 
debts,  she  must  therefore  take  it  as  executrix,  and  the  same 
must  be  applied  in  payment  of  debts. 

Bat  in  this  case  the  wmds  **  not  otherwise  disposed  of"  ren- 
der it  scarcely  distinguishable  %>m  ^at  of  a  residuary  bequest. 
A  similar  remark  applies  to  Watson  v.  Briekwood  (6)  and  Bootie 
V.  Bluodell ;  (c)  but  as  in  both  these  cases  there  were  aateriar 
specific  bequests,  to  'which  the  words  "  hereinbefore  disposed  of" 
might  relate,  no  argument  against  the  exemption  could  be  drann 
from  them.  It  is  onlj^where  the  will  contains  no  otiier  disposi- 
tion than  the  charges  which  are  to  conae  out  of  the  personal 
estate  that  such  an  argument  applies ;  and  it  would  seem,  by 
parity  of  reason,  that  it  is  then  only  that  even  the  circurastanee 
of  the  gift  being  residuary  raises  any  very  strong  inference 
agam^  the  exemption,  thoagb  in  every  case  the  fact  of  the 
bequest  not  being  residuary  in  its  t^ms  may  afford  an  argumeat 
in  favor  of  the  exemption. 

The  case  of  Brummel  v.  Protbero,  (tf)  however,  seems  mere 

directly  to  support  the  doctrine  in  question ;  and  it  is  obsorable 

that  in  this  case  the  land  waa  devised  in  tmstto  pay  ail 

\  579  ]     the  testator's  *  debts.    The  testator  devised  all  his  real 

estate  to  A.  and  his  heirs,  in  trnst,  in  the  first  place,  to 

pay  oU  his  just  debts,  and  then  to  other  limitatdona.    liistly,  be 

(a)  9  Vern.  96$';  8.  C.  in  Dom.  Proc.  I  B.  P.  C.  (Toml.  ed.)  \9i  i  bat  Me  Cm. 
Temp.  Tslb.  S09. 
(i)9Vea.M7.  (c)IMar.lV3.  (<f>  9  Tm.  III. 
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gave  and  bequeathed  OBto  his  brother  E.  all  bis  moneju,  goods, 
chatUlft  fightt,  areditt,  personal  titaie,  and  effects,  whatsoever 
aod  wbereaoever,  and  appoinied  hia  executor.  Sir  K  P.  Aiden, 
M.  &^  at  first  exfseaeed  an  opinion  that  a  direction  to  pay  all 
tlte  debts  would,  acoording  to  the  anthoiitieB,  throw  them  upon 
the  land  only ;  bat  he  afterwards  came  to  a  contrary  coDcloaion, 
obeerving  that  the  case  was  stripped  of  every  circomstance  to 
axonerate  the  perHOoal  estate,  except  that  of  a  devise  to  a  tms- 
tee  {or  payment  of  debts,  and  a  general  beqnest  of  the  personal 
estate  to  the  ezecntor ;  and  that  thwe  was  oo  one  case  since 
French  e.  Chichester,  the  first  npon  the  subject,  in  which  anch 
word]!  as  these  had  been  held  alone  soffioient  to  exempt  the 
personal  estate,  (a)  • 

*  80  in  Aldridge  v.  Lwd  Walbcourt,  {b)  where  A.  [  580  ] 
devised  all  his  lands  to  trustees,  (subject  to  Ihe  pay- 
meat  of  his  just  debts,  funeral  expenses,  and  several  portions 
afterwards  charged  foi  his  daughters,)  to  cotalu  limitationB,  and 
directed  hia  trustees  to  raise  certain  portions  for  his  daughters. 
He  appointed  T.,  his  son,  executor,  and  bequeathed  him  all  his 
person^  estate  in  trust  f<x  such  pemons  as  he  (the  testator) 
should  appoint  By  a  codicil  reciting  that  bequest,  he  directed 
hia  executor  to  hold  the  personal  estate  in  tinst  for  his  daughter 
M.  Lord  Manners  thought  there  was  nothing  to  exempt  the 
personal  estate  &om  its  phinary  liability  to  debts. 

In  this  case  the  legatee  hera^  was  not  the  executrix,  but  as 
the  snl^ect  of  gift  was  to  flow  to  her  through  the  executor  as 
trustee,  it  might  be  considered  as  subject  to  charges  attaching  to 
him  in  that  <^araoter,  and  otmseqaenuy  as  falling  under  the  same 
pcino^de. 

But  though  these  oases  may  seem  to  authome  the  condusion 

(a)  TbU  is  Dot  quite  coireet.  Then  tie  wTenl  oue*  Id  which  a  cooutrj  deditoii 
ht*  occnrred  ooder  circuEUt*Boci  hudlr  diittDgDislwble.  Thus,  Id  Kyoutoa'  r. 
&jaa»bni,  1  B.  C.  C.  437,  n.,  a  UstMor  cluTged  hia  whole  estate  with  the  ^ariDeat 
oiall  hia  debiB,  legadei,  and  funeral  expensea,  aud  for  that  porpoM  deviaed  par- 
ticolai'  kadi  to  tniateea,  npoo  tnat  to  aell  the  aane,  Uld  pay  hu  debt*,  legadea,  aad 
fniwral  eKpeDiesi  and  he  gave  to  hia  wife  att  hif  Mraonal  estate  whataoerer,  aod 
conatitnled  bet  sole  eiecatrix.  The  debta  ezceedM  the  penonal  estata,  (a  drcDDi- 
stance  wbich  is  now  imnaieijal.]  Lord  Bathnnt  determined  tbe  penonal  estate  to 
be  exempt. 

So,  in  Hollidav  v.  Bowdud,  cit.  1  B.  C.  C.  145,  A.  deria^d  a  manor  to  tnistees,  in 
D  sell,  and  directed  the  moneys  to  be  raised  thereby  10  be  paid  id  discharge  of 


■11  hi)  debls ;  and  after  payment  thereof,  in  tbe  flrti  places  invest  the  residne,  and 
pay  tbe  interest  to  his  wWe  (br  life,  and  the  princtpiJ,  after  her  decease,  to  B ;  and, 
after  sereral  specitic  and  pecnttiary  legaciea,  gave  to  his  wife  ail  bis  goods  and  «^at- 
teU,  and  appointed  her  cxecntrix.  It  wu  held,  tipon  the  anthorlty  of  Eynastan  v. 
Kynaston,  that  tab  petMmalty  was  exempt  tnm  ibe  debts.  BMuflcU  e.  Wyndham, 
Pie.  Ch.  101,  i*  a  cue  of  tbe  stUM  kind,  bat  is  much  weahened  a«  ananthority,  by 
U  wv  laid  imoo  tbe  inadeqnacy  of  the  personalty  t«  pay  Ihedebts.  How 
ibnnt  wu  iiAneoced  by  this  drcomitance  in  EnastOD  v.  Kyndhon,  doei 
bat  it  ii  erident  that  both  this  ease  aod  HoUiday  v.  Bowman  are  orer. 


»  eppeat ;  bat  it  ii  erident  that  both  this  ease  aod  Holbday  v,  _ 
rated  by  Bivmniel  n.  PnMheroi.    It  would  baT*  been  Btoee  aatislbctoTy  If  th^  bad 
been  noticed  in  that  case 
{b)  I  Ba.&Be.3I!. 
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that  where  the  legatee  ia  appointed  execator,  (notwi^standing 
the  fnneial  expeDses  are  thrown  npon  the  land,  the  personalty 
ia  not  exempted  by  the  mere  circouiBtance  of  the  bequest  being 
of  all  the  personal  estate,  with  or  withont  an  ennmeiation  of 
partjcolar  species  of  property,  yet  in  several  instances  the  dis- 
tinction between  such  a  bequest  and  a^ift  of  the  resubte  has 
been  treated  a.e  having  weight  Thus  in  Tower  v.  Lord  Rous,(a) 
Sir  W.  Grant,  M.  R.,  observed,  that  there  was  nothing 
[  581  ]  except  the  common  "  residuary  claose,  not  "  all  my  per- 
sonal estate,"  not  "  all  which  I  have  not  hereinbefore 
disposed  of,"  or  any  other  of  those  forms  which  in  several  cases 
have  been  held  to  denote  an  intention  to  give  the  personal  estate  at 
a  specific  bequest.  And  Lord  Eldon,  in  Bootle  v.  Blnndell,  (b) 
observed,  in  reference  to  the  Duke  of  Ancaster  t>.  Mayer,  (c)  that 
a  great  deal  of  argument  might  have  been  raised  as  to  the  dis- 
tinction between  a  gift  of  residue,  as  residue,  and  a  bequest  of 
enumerated  particnlais  followed  by  the  words,  "and  personal 
estate  whatsoever,"  not  "  and  all  the  residue  of  my  personal  es- 
tate ;"  though  his  Lordship  admitted  that  the  argument  in  this 
case  was  ex^uded  by  a  subsequent  clause,  in  which  the  testator 
referred  to  the  beqnest  as  a  gift  of  "  the  residue."  It  should  be 
observed,  too,  that  in  Dnke  of  Ancaster  v.  Mayer  there  woe 
circumstances  which  operated  quite  as  strongly  against  the  ex- 
emption as  in  Brummell  v.  Prothero.  The  same  persons  were 
appointed  trustees  of  the  term  to  raise  money  to  pay  the  debts 
and  funeral  charges,  and  executors  (which  has  been  generally 
considered  to  favor  the  non -exemption);  (d)  and  thercwas  even  a 
diiectioQ  tothem  aB"execntorB"  to  pay  the  funeral  charges,debta 
and  legacies ;  and  they  were  to  reimburse  themselves 
[  582  ]  the  expenses  attending  the  execution  of  the  will  '  ont 
of  the  personal  estate  or  moneys  to  be  raised  by  the 
term ;  and  yet,  under  these  circumstances,  all  tending  to  oppose 
the  exemption,  Lord  Eldon  thought  the  distinction  between  a 
gift  of  enumerated  paTticolara  followed  by  a  bequest  of  the  resi- 
due, and  of  all  the  personal. estate,  entitled  to  some  weight.  It 
is  unfortunate  that  Brummel  v.  Prothero  was  not  among  the 
numerous  dedaioos  cited  by  his  Lordship  in  Bootle  v.  Blundell. 
In  several  subsequent  cEises,  indeed,  one  main  ground  of  ez- 

(a)  IB  Vca.  139. 

ibi  1  Her.  sas. 

fai^  1  B.  C.  C.  4M. 

(?)  Sea  Lord  Northingtoii'«  jadrment  in  Stephenun  u.  HeachcoM,  I  Ed.  38 ;  Lord 
Thnrlow'a,  in  Dake  of  Aocuter  v.  Marer,  I  B.  C-  C.  454  (lee  ako  l  Her.  213) ;  I«i4 
Alvnnlej'e,  in  Burton  n.  Enowllon,  S.Ves.  108;  and  (kay  n.  Uinnetharpe,  3  Vm.  103. 
T, r  „..«._._._._,,  jj,^        _.,_.„_,.._  .    T__. ...    .,__. 

e  D.  Bit 

a*  odrerae  to  I 

icritninalioiKif  tL_ . __._ 

le  person  Dnimpoi'tanl,  bul  afford  ail 
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emption  wan,  the  fact  of  the  personalty  being  ^ven,  not  as  a 
residue,  bat  as  all  the  peisonu  estate,  accompanied  by  an  ena- 
meratton  of  articles,  notwithstanding  that  in  one  of  them  it  may 
ba  inferred  that  the  trustees  of  the  teal  estate  were  execators ; 
but  it  is  obsCTvable  that  in  all  these  cases  the  teal  eetate  was 
onerated  with  all  the  charges  to  which  the  personal  estate  is  lia- 
ble, namely,  Hie  debts,  fnneial  expenses,  ana  costs ,  of  proving  the 
wilL  The  fint  is  Greene  o.  Qteene,  (a)  where  the  testator,  in 
the  first  place,  gave  and  bequeathed  unto  his  wife  all  his  readjf 
money,  tecvUUt  for  money,  goods,  chatiela,  and  other  personal 
estate  em4  effects  whatsoever,  which  he  shoold  be  possessed  of  at 
entitled  to  at  the  time  of  his  decease,  except  such  part  or  parts 
thereof  which,  b;  that  his  will,  w  by  any  codicil  or  codicils 
titereto,  he  should  dispose  of  ipecufically  to,  and  for  her  own  sole 
and  absolute  use ;  he  also  devised  his  real  estate  to  A^  B,  and 
C(  upon  trust  for  sale,  directing  them  out  of  the  moneys  arising 
out  of  such  sale,  to  pay  kts  debts,  fvaural  expenses,  and  the  costs 
of  proving  his  vfill,*  and,  after  payment  thereof,  to  invest  tha 
teaidne  upon  certain  trusts  for  his  wife  for  life,  and  then  for  bis 
children ;  and  he  appointed  his  wife,  and  A,  B,  and 
C,  ezecutric  and  executors.  *  Sir  John  Leach,  V.  C,  [  S63  ] 
held  tbe  prawmal  estate  to  be  exempt,  observing  that 
the  direction  that  the  trustees,  "  who  formed  only  a  part  of  the 
executorship,"  should  out  of  the  produce  by  sale  of  the  real 
estate,  pay  all  debts  and  expenses,  and  after  payment  thereof  in- 
vest the  sniplus  for  the  bene&t  of  tbe  wife  for  bfe,  with  remain- 
der to  Uie  children,  when  coupled  with  the  circumstance  that  the 
devise  to  the  trustees  was  expressly  made  subject  to  the  payment 
of  debts  and  foneral  expenses,  and  with  the  gift  to  the  wife  for 
hei  own  sole  and  absolute  use  of  all  the  testator's  ready  money, 
secorities  for  money,  goods,  chattels,  and  other  personal  estate 
and  effects  whatsoever,  which  the  t^tator  should  be  possessed 
of  at  the  time  of  his  death,  did  appear  to  him  to  convey  a  clear 
intimation  of  intention,  not  that  mis  real  estate  should  be  auxit 
iagy  only,  to  be  applied  in  case  the  personal  estate  should  prove 
deficient,  but  that  the  real  estate  should  directly,  and  at  all 
events,  be  applied  as  the  primary  fiind  for  the  payment  of  the 
debts,  funeru  expenses,  and  the  expenses  of  the  probate,  and  that 
the  wife  should  take  the  personal  estate,  exempt  from  those 
charges.  His  Honor  distingoished  the  case  from  the  Duke  of 
Ancaster  v.  Mayer,  (b)  Stephenson  v.  Heathcote,  (c)  Inchiqnin 
t>.  O'Brien,  (d)  Tait  v.  Ncnibwick,  (e)  and  Watson  v.  Biick- 


m  AweCi,  c.  6,  f  Z,  p.  89-93 ;  PddI^  t>.  Dna- 
M'Cunpber   ----"'  "    -     ■ 

a  &  Johu.  29S  ;  Bogen  n.  Bogsn,  1  Paige,  188. 
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wood,  (a)  on  the  ground  that,  in  ihose  cases,  the  beqneat  was  of  a 
residue ;  and  observed  tfaat,  in  the  latter,  it  was  given  expressly 

after  paymeot  of  debts,  funeral  expenses  and  legacies. 
[  584  ]     He  relied  npon  Barton  v. '  Knowlton  (b)  and  Kynastou 

ih  Kyaaston.  (c)  But,  in  reference  to  Watson  v.  Brick- 
wood,  it  is  to  be  observed  that  the  clause  expressly  snbjectiiiff 
the  personalty  to  the  payment  of  legacies,  funeral  expenses,  and 
debts,  referred  to  simple  contract  debts  only;  whereas  the  only 
a^ament  in  &vor  of  the  exemption  mnch  insisted  on,  was  in 
relation  to  specialty  debts,  the  exclusion  of  which  £rom  the 
clause  in  question  favored  their  being  thrown  exdosiv^y  on  the 
real  estate. 

The  principal  circamstanceB  in  which  the  case  of  Greene  v. 
Greene  differs  from  Brammel  v.  Prothero,  (d)  are,  that  in  the 
latter  caue,  the  legatees  of  the  personalty  were  also  the  ezeca- 
tors,  whereas  in  Greene  v.  Greene  the  legatee  was  only  one  of 
the  executors,  and  the  land  was  oneratea  with  aU  the  charges 
which  would  otherwiee  have  come  oat  of  the  personal  estate, 
namely,  the  debts  and  funeral  and  teitamentary  expeDses ;  [e) 
but  in  Brummel  v.  Prothero  with  the  debts  end  foneral  ex- 
penses only. 

So,  in  Michell  v.  Michell,  (/)  where  a  testator  bequeathed  to 
bis  daughters  E.  and  M.  all  and  aingolar  bis  platcy  linen,  china, 
hotisehold  goods,  and  fumUure  and  effects,  which  he  should  die 
possessed  of ;  and  devised  hie  real  estate  to  trustees,  upon  trust 

to  pay  his  funeral  expenfies,NCostB  of  proving  his  will, 
[  585  ]     and  in  the  next  place  to  retain  ^1  sum  *  and  sums  of 

money  ttien  due,  or  thereafter  to  grow  doe,  from  him  to 
them  respectively,  on  mortgage,  bond,  or  memoiandam,  and  the 
interest  thereof,  and  also  to  pay  all  snob  other  debts  as  should  be 
owing  from  him  at  the  time  of  his  decease,  and  divide  the  resi- 
due among  his  children ;  Sir  J.  Leach,  on  the  authority  of  the 
last  case,  held  that  thereat  estate  waa  made  the  primary  fund  for 
these  charges.  The  executors  appear  to  have  been  the  tnuteea 
of  tiie  real  estate,  as  they  proved  the  will     It  is  evident,  tfaere- 

Q  noticed  with  disapprobition,  both  bj  Lord 
iiougoDoronga,  in  xui  v.  naimwioK,  «  Vra.  803,  and  bj  Lord  Eldon,  in  Bootk  p. 
BlundeU,  l  Her,  239.  Besides,  it  vu  a  beqacat  of  CAe  rmdae,  which  increases  dw 
■nrprise  that  it  shonld  be  cited  by  Sir  John  Leach,  who  reated  the  exempiiaa  mainlT 
on  tbe  cireuRutance  of  the  bequest  being  of  the  whole,  as  distingQished  from  the  real- 
doe  of  the  penoaal  eaMte. 

(c)  Cit.  1  B.  C.  C.  iGT.  The  aathoritj  of  thl«  case  ii  coniiderablf  we«ken«d  hj 
the  stress  laid  on  the  inadeqaacy  of  the  personal  estate  to  piij  the  debts.  It  is  clearlj 
imcondlable  with  the  carrent  of  aalhorilies,  partJcularlT  French  p.  Chichester,  ante, 
Brammel  n.  Froihero,  aate,  and  Aldridge  v.  Lord  Waluconrt,  ants,  being  nothing 
more  than  a  charge  upon  the  Uod  of  all  am  debts,  and  a  etft  of  «U  the  personal  estate 
to  the  iodtvidnal  who  was  appointed  executrix.  According  to  those  case*,  therefore, 
the  personalty  was  not  exempt 

(d)  Ante,  p.  STB.  ^ 

(e)  Sec  an  observation  nnoQ  this,  ante,  p.  581. 
(/)  BMadd.  69. 
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fore,  that  the  Vlce-CliaocelloT  did  not  consider  the  nnion  of  the 
two  characters  of  trustees  and  execntors  sofficient  to  negative 
the  exemption  in  such  8  case. 

The  same  remark  applies  to  the  case  of  Driyer  v.  Ferrand,  (a) 
decided  by  the  same  learned  Judge,  where  a  similar  construction 
prevailed ;  the  charge  on  the  real  estate  extended  to  debts,  lega- 
cies, funeral  and  testameotar;  charges,  and  the  bequest  of  per- 
eoaalty  was  not  residuary  in  its  t^ms,  bat  the  legatee  was  one 
of  the  executors.  A  difficulty  in  the  way  of  the  conetruction  was, 
that  the  legacies  w«re  directed  to  be  paid  by  the  executors,  but 
Sir  J.  Leadi  considered  this  to  be  iuconclusiTe,  as  they  were 
also  trustees,  and  that  the  testator  in  such  direction  had  in  view  , 
the  real  estate,  was,  he  thought,  shown  by  a  clause  which  imme- 
diately followed,  authorizing  the  trustees  to  deduct  their  expenses 
ont  of  the  real  estate. 

So,  in  the  case  of  Blount  v.  Hipkins,  (b)  where  a  testator  gave 
to  his  wife  M.  all  his  household  goods,  plate,  linen,  china,  pic- 
tures, farming  stock,  ready  money,  debts,  personal  estate  and 
effects  of  every  kind  which  he  should  happen  to  die  possessed  of, 
except  certain  articles  which  he  bequeamed  to  another 
person.  The  testator  devised  *  certain  real  estate  to  [  S86  ] 
bis  wife  M.  He  then  gave  all  other  his  real  estate  to 
tmstees  upon  trust  for  sale,  and  out  of  the  proceeds  to  pay  his 
funeral  expenses,  the  coats  of  proving  his  will,  and  all  his  debts 
(including  a  mortgage  on  the  estate  devised  to  M.)  and  certain 
legacies  and  the  residae  of  the  proceeds  to  Cr.  Sir  L.  Shadwell, 
V.  C,  considered  it  to  be  dear  that  the  posonal  estate,  be- 
queathed to  his  wile  was  intended  to  be  ecxonemted  &om  hia 
dditfl. 

So,  in  the  case  of  Jones  v.  Bruce,  (c)  where  a  testator  gave  to 
Ids  wife  absolutely  all  his  goods,  chattels,  and  personal  estate 
whatsoever  and  wheresoever,  and  cbEu^ed  his  real  estate  in  D. 
and  8.  with  the  payment  of  his  iimeral  and  testamentary  ex- 
penses and  debts,  and  he  exempted,  so  &i  as  he  vfbs  able,  his 
personal  estate  from  the  payment  thereof  He  then  gave  certain 
legacies  to  childrea,  and  charged  all  his  real  estate  with  the  pay- 
ment thereof,  and  directed  that  until  the  legacies  were  payable 
the  trustees  should  raise  out  of  the  rents  any  annual  sums  by 
way  of  maintenance  not  exceeding  four  per  cent.  The  testator 
then  gave  his  real  estate,  subject  to  such  portions  thereof  as  were 
situate  in  D.  and  S.  to  the  charges  thereinbefOTe  mentioned,  and 
subject  also  to  suth  charges  as  they  \rete  then  liable  to,  to  his 
wife  for  life,  with  remainders  over.  Sir  L.  Shadwell,  V.  C.,  held 
the  teal  estate  to  be  the  primary  fund  for  payment  of  the  lega- 
cies, adverting  mach  to  tbs  terms  in  which  the  personalty  was 
bequeathed,  and  the  gift  of  interest  but  of  the  rents  of  the  real 
estate.    • 

(a)  1  Bob),  k  M.  681.  {b)  1  Sim.  43.  (c)  II  81m,  331. 
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These  casM,  then,  Boem  to  aothorize  the  propositioa,  that 
wbsrerei  the  peraoDal  estate  is  beqneathed  in  tenns  as  a  whole 
and  not  as  a  residoe,  and  the  debts,  fiineral  and  testa- 
[  687  ]  mentary  chaiges  are  thrown  on  the  n«l  estate,  *  thtt 
constitates  the  primaiy  fund  for  their  liqoidatioB.  Ju 
the  last  case  the  pciocipal  was  applied  to  legacies,  brittle  the 
fiueral  and  testameotaiy  charges  and  debts  were  thrown  od  the 
realty  expresBly  as  the  primary  ftind. 

Thai  ob  Jtwn  Leach  did  mit  mean  by  his  preceding  adjadi- 
cations  to  dmy  the  general  rale,  appears  fiMa  the  snbaeqaent 
case  of  Rhodes  v.  Rndse,  (a)  where  a  testatm  gave  all  his  red 
and  personal  estate  to  A  and  B  opon  tnut,  in  the  bet  place,  to 
sell  and  dispose  of  the  living  oi  C,  and  the  oKmey  to  anse  bom 
the  sale  thereof  to  go  in  discharge  of  his  debts  and  legacies  and 
the  charges  of  the  tiueta  thereby  created,  aod  if  such  money 
were  not  sufficieDt  to  diechai^  the  said  debts  and  legacies,  iq»oa 
tnut  to  cause  timber  to  be  f^ed  on  his  real  estates  to  the 
amount  of  £500,  to  be  applied  in  disobarge  theretrf ;  and  if  that 
shoold  not  be  snffitaeHt,  then  npon  trust  ^  mortgage  or  sale  to 
raise  such  d^dency  oat  of  hu  real  estates ;  and  the  testator 
then  {Hxxieeded  to  give  certain  legatues,  and  appointed  A  and 
B  executors  of  his  wilL  Sir  J,  Leaoh,  V.  U,  thought  that 
there  was  nothing  in  this  will  to  change  the  bbtoI  order  <tf  ap- 
plication, aod  therefore  that  tiie  personul^  was  ^imarily  to  be 
applied. 

No  case  could  well  be  stoonger  against  the  ezeinpticm  thaa 
this :  the  same  persons  who  were  tnistees  of  the  real  and  per- 
sonal estates  were  also  executon,  and  there  was  no  otiier  beqoeal 
of  the  personal  estate  than  to  these  trustees. 

The  personal  estate  is  of  course  hrid  to  be  exempt  from  debta 
where  real  estate  is  devised  to  be  sdd  to  pay  debts,  with  adireo- 
tioB  that  the  residue  shall  bs  added  to  the  testator'g  personal 
estate,  (b)  which  is  obvioiiety  incompatible  with  the 
[  588  ]  prtniary  apf^ication  of  the  personalty.  *  Bo  when  tha 
testator  declares  that  he  has  charged  his  lands  with  tha 
payment  of  his  debts,  in  order  that  the  petaonal  estate  may  eosis 
Ueae  to  the  Ugntee.  (c) 

Again,  where  the  testatcw  oha^jes  his  debts,  funeral  and  testa- 
mentary expenses  and  l^acies,  on  estate  A,  as  a  jHimary  fund, 
and  in  case  that  should  be  deficient,  he  charges  estate  B  with 
the  deficiency,  be  thereby  conclusively  shows  that  the  latter 
estate  is  the  secondary  fhnd  in  exoneration  of  the  peraonal 
estate,  (d) 

In  the  mnch.«on8idered  ease  <^  Bootle  v.  Blnndell,  {«)  Use  tes' 

(o)  1  Sim.  79.  (A)  BoXOAxj  v.  Bowbu,  dt.  I  B.  C.  C.  I4S. 

(4  Mmrcli  V.  Fowkn,  Finch's  Kap.  414. 

id)  DmwM  V.  Scott,  S  Run.  32. 

\t)  1  M«r.  IBS;  8.  C.  19  Tm.  4M  [Snmnw'i  ed.  494  e,  bom  (a)}. 
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tator  first  directed  his  funeral  expenses  to  be  paid.  He  tben 
gave  to  his  son  S.-,  and  his  daaghtere  8.  and  J,,  X3000  each, 
with  a  substitution  of  their  children  in  a  certain  event.  The 
testator  then  directed  that  his  said  funeral  expenses  and  legacies 
sboold  be  paid  out  of  such  moneys  as  he  should  have  by  him, 
moneys  due  to  him  from  C,  and  out  of  rents  and  fines  which 
should  be  due  to  him ;  and  gave  the  surplus  unto  his  sons  and 
daughters.  The  teatater  then  devised  ail  his  manors  of  Lostock, 
&c.,  to  A,  B,  and  C,  for  five  hundred  years,  in  trust  out  of  the 
rents  to  pas  ms  debts,  and  also  all  such  annuities  or  legacies 
aa  were  thereinafter  mentioned,  or  which  he  might  thereafter 
specify  in  any  codicil  or  instrument  in  writing.  He  then  be- 
queathed certain  legacies,  including  one  of  .£300  to  each  of  his 
trustees  for  their  trouble,  and  several  annuities,  among  Ihe  rest 
one  to  his  housekeeper  M.  The  testator  then  declared  that  his 
trustees  and  executors  should  not  be  answerable  for  any  losses, 
and  that  If  they  were  called  to  such  account,  or  sustained  anv 
expenses  in  respect  thereof,  the  same,  and  also  at  all  events  all 
other  their  costs  and  expenses  should  stand  chai^d 
npon  his  said  hereditaments,  *and  be  paid  out  of  the  [  589  ] 
rents  and  profits  thereof ;  and  that  so  soon  as  the  trusts 
of  the  term  should  have  been  satisfied,  and  all  the  expenses 
incident  thereto  discharged,  the  remainder  of  the  term  should 
thenceforth  cease ;  and,  subject  thereto,  be  devised  his  said 
manors,  &c.,  in  undivided  moieties  to  his  two  daughters,  and 
tiieir  issue,  in  strict  settlement.  The  testator  then  appointed  a 
certain  person  to  be  steward  and  agent,  to  have  the  management 
of  the  estates  comprised  in  the  said  term  of  five  hundred  years,  ' 
so  long  as  the  same  should  remain  in  the  hands  of  his  trustees, 
with  particular  directions  as  to  his  salary  and  conduct,  and  after- 
wards proceeded  as  follows  :  "  And  it  is  my  will  that  as  soon 
as  the  debt?  hereby  charged  on  my  said  estate,  and  the  legacies 
or  sums  of  money  hereby  given,  are  paid  and  satisfied,  and  as 
BOOD  as  such  satisfactory  security  shall  have  been  given  by  my 
said  trustees  for  the  due  payment  of  the  said  annuities,  and  all 
expenses  as  shall  satisfy  the  said  annuitants,  and  when  all 
expenses  incurred  in  the  execution  of  the  said  trusts  respecting 
the  said  term  and  of  this  will  shall  be  fully  paid,  then  the  person 
or  persons  who  shall  at  that  time  be  next  entitled  to  the  same 
estates  under  and  by  virtue  of  the  limitations  in  this  my  will 
contained,  shall  be  let  into  the  possession  thereof."  (a)  The 
testator  then  provided  for  the  appointment  of  new  trustees  in. 
certain  events,  who  were  to  be  allowed  out  of  the  rents  and 
.  profits  of  the  estates  comprised  in  the  term  of  five  hundred 

(a)  Tbto  claaM  h  rer;  Impormot,  fbr  the  textaior  conld  hnrdl;  iniend  thnt  Ihe 
jenieet  tbonid  be  kept  out  of  posteBsion  nnUI  tho  vbole  personal  esinte  wns  ad- 
minitiered,  which  woald  be  ihe  coodequenre  of  holding  it  to  be  oot  exempt  from  the 
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years  tfae  sum  of  £300.  He  also  devised  one  half  of  the  manor 
of  Lydiate,  and  all  the  lands  purchased  by  him  in 
[  590  ]  Ince,  Ate,,  not  "thereinbefore  disposed  of,  to  the  nse  of 
hia  son  C.  for  life,  with  remainders  over;  and  he 
directed  that  all  his  pictures,  dranring-books,  prints,  stataes,  and 
marble,  should  be  enjoyed  by  his  son  during  his  life,  and  after 
his  decease  he  gave  the  same  to  the  first  son  of  his  body  who 
should  attain  twenty-one ;  hts  intention  being  that  they  shoold 
go  along  with  the  capital  meesoage  called  Ince  Halt  After 
devising  to  J.  certain  lead  mines,  and  to  M.,  hi«  housekeeper, 
several  articles  of  furniture,  and  other  things,  which  he  directed 
should  be  removed  by  his  executors  at  the  expense  of  his  per- 
sonal estate,  the  testator  bequeathed  to  his  said  son  the  furni- 
ture of  bis  hoase,  bis  wines,  horses,  cattle,  and  carriages,  plate, 
and  other  his  goods,  chattels,  and  personal  estate  not  thereinbefore 
specifically  disposed  of,  or  which  might  thereinafter  be  disposed 
of  by  him ;  and  appointed  the  said  A,  B,  and  C  executors  of 
will,  providing  that  immediately  after  his  decease  his  executors 
should  enter  into  his  dwelling-house,  and  take  into  their  custody 
all  moneys  and  papers  there  found.  By  a  codicil,  the  testator, 
after  noticing  the  devise  to  his  son  of  his  estate  at  Lydiate,  and 
that  attempts  might  be  made  to  invalidate  some  of  the  disposi- 
tions of  his  will  or  codicil,  and  the  trustees  and  executors,  or 
other  devisees,  might  incur  expenses  in  supporting  the  same, 
which  expenses  it  was  his  will  should  be  paid  out  of  the  said 
lands,  and  not  be  a  charge  upon  any  other  part  of  his  property, 
he  thereby  devised  the  said  hall,  manor,  &c.,  unto  the  said  A, 
B,  and  C,  trustees  and  executors  named  in  his  said  will,  their 
executors,  administrators,  and  assigns,  for  the  term  of  one 
thousand  years,  in  trust  by  sale,  tease,  or  mortgage,  or  out  of 
the  rents  and  profits,  to  raise  such  moneys  as  should  be  sufficient 
to  pay  all  expenses  which  should  be  so  incurred. 

The  question  was,  whether  the  estates  comprised  in  the  term 

of  500  years  were  liable,  in  the  first  place,  to  the  pay- 
[  591  ]     ment  *  of  the  testator's  debte,  in  exoneration  of  the 

personal  estate.  Lford  Eldon,  cdtermuch  consideration, 
and  reviewing  most  of  the  authorities,  held  that  it  was  :  he  ad- 
verted to  the  circumstance,  that  though  the  same  persons  were 
trustees  and  executors,  the  two  characters  were  anxiously  kept 
distinct ;  the  testator  never  using  the  word  "  executors  "  bat 
with  reference  to  the  personal  estate,  nor  the  word  "  trustees  "  bat 
with  reference  to  the  real  estate ;  that  the  clause  charging  tfae 
expenses  on  the  estates  devised,  having  blended  together  the 
coats  attending  the  real  and  personal  estate,  made  it  impossible 
to  say  that  the  testator  could  have  meant  that  the  costs  of  the 
real  estate  should  be  paid  out  of  the  real  estate,  but  that  the 
costs  of  the  personal  estate  should  not  be  paid  in  the  same 
manner,  except  in  the   case  of  a  deficiency,  of  the   personal 
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estate ;  that  the  testates  bad  directed  that  hie  faoeral  expenses 
should  not  be  paid  ont  of  his  general  personal  estate ;  that  the 
costs  of  performing  the  trusts  of  his  real  estate  shoald  be  paid 
oat  of  the  rents  and  profits  of  the  estates  devised ;  and  that  the 
persons  respectiTcly  entitled  under  his  will  should  not  be  let  into 
posaessioa  of  the  devised  estates  until  payment  of  all  debts  and 
legacies,  aad  security  given  for  payment  of  the  annuities ;  that 
the  new  trustee  of  the  term  to  be  appointed  should  receive  the 
sum  of  jG300  out  of  the  rents  and  profits  of  the  estates  com- 
prised in  the  terra;  that  the  purpose  of  keeping  together,  as 
objects  of  public  cariosity,  the  pictures,  &c.,  sufficiently  ac- 
counted for.their  being  set  aside  from  the  rest  of  the  personal 
estate,  given  to  his  son,  without  resorting  to  the  supposition 
that  it  was  merely  to  exempt  them  from  the  debts  and  legacies 
to  which  the  remainder  was  meant  to  be  liable ;  that  because 
the  testator  had  charged  his  personal  estate  with  the  costs  of 
removing  the  specific  articles  given  to  Jibs.  M.,  it  did 
nbt  •  follow  (as  had  been  insisted)  that  it  should  also  [  592  ] 
be  liable  to  the  payment  of  his  debts  and  legacies;  that 
the  words  "  not  hereinbefore  specifically  disposed  of"  might  be 
taken  to  mean  not  specifically  disposed  of  to  others,  and  not  ae 
referring  to  the  application  of  the  personalty  to  debts,  &c. ; 
and,  lastly,  (on  which  his  Lordship  md  macn  stress,)  that  the 
costs  incurred  by  the  litigation  of  the  will  were  to  be  paid 
exclusively  out  of  the  real  estate ;  though  he  doubted  whether 
if  there  were  no  circumstances  in  the  taiU  that  afibrded  a  ground 
for  saying  the  personal  estate  should  be  exempted,  this  provision 
alone  in  the  codidl  would  have  been  a  sufficient  manifestation 
of  the  intention  to  exempt  it  He  nevertheless  thought  that  it 
deserved  great  consideration. 

Here  it  may  be  observed,  that  the  exemption  of  the  personalty 
in  favor  of  the  legatee  does  not  necessarily  extend  to  the  next  of 
km,  in  case  of  the  failure  of  the  bequei^  thereof  by  lapse  or 
otherwise. 

Thus  it  was  laid  down  by  Sir  B.  P.  Arden  in  Waring  v. 
Ward,  (a)  that  if  an  estate  be  given  to  A  sabject  to  debts,  and 
the  personal  estate  to  B  exempt  ^m  debts,  that  exemption  is  to 
be  considered  as  intended  only  for  the  benefit  of  B,  and  not  as 
a  general  exemption  of  the  personal  estate. 

On  the  other  hand,  Lord  Bldon  in  Milnes  v.  Slater,  (6)  ex- 
pressed  an  opinion  that  if  the  testator,  having  bequeathed  the 
personal  estate,  directed  that  it  should  not  be  applied  in  pay- 
ment of  mortgages,  and  gave  the  mortgaged  estates  to  different 
persons,  they  paying  out  of  them  the  mortgages,  the  devisees 
would  take  cum  onere  even  as  against  the  next  of  kin. 

(a)  a  Vet.  676.     See  nlso  Hale  i-.  Cox,  3  B.  C.  C.  339  [Perkiu'*  ed.  nolci]  {  Noel 
a.  Lord  lIcDtej,  7  Price,  S40. 
{b)  8  Vet.  sue. 
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[  593  ]  •  The  dis^cUon,  it  is  conceived,  is,  that  if  the  ex- 
emption arise  from  the  terms  in  which  the  personal 
estate  is  bequeathed,  and  that  bequest  lapse,  the  exemption  f^s 
with  it,  as  part  of,  and  incidental  to,  such  heqnest ;  but  if  the 
real  estate  be  given  in  such  a  manner  as  to  indicate  that  the 
devisee  is  at  all  events  to  be  onerated  with  the  charge,  the  failure 
of  the  bequest  of  the  personalty  does  not  affect  the  situation  of 
the  devisee.  This  removes  the  seeming  discrepancy  between 
the  two  dicta. 

It  has  been  already  stated  that  under  a  general  charge  of^  or 
a  trust  to  pay  legacies,  thf  several  funds  liable  to  their  liquida- 
tion are  applied  In  the  same  order  as  in  the  case  of  debts,  and 
therefore  the  general  personal  esfat*,  if  not  exempted,  is  first  ap- 
plicable ;  but  Bach  cases  are  carefully  to  be  distinguififaed  &t>m 
those  in  which  the  trust  is  to  pay  certain  specified  sums,  when, 
as  the  only  gift  is  va  the  directum  to  pay  them  out  of  the  land,  that 
fund  atone  is  liable,  (a) 

Thus,  where  a  testator  devises  his  estate  to  trustees,  up6n 
trust  to  sell,  and  out  of  the  proceeds  to  p^  legacies  generally, 
and  afterwards  gives  to  A  a  legacy  of  XlOO,  that  legacy  will  be 
charged  upon  the  land  in  aid  of  the  personalty  only ;  bat  if  the 
devise  be  upon  trust  to  sell,  and  out  of  the  produce  to  pay  to  A 
iElOO,  the  sum  so  given  will  be  considered  as  a  portion  of  the 
real  estate,  and  will  in  no  event  be  payable  out  of  the 
[  594  1  personalty ;  and  if  the  testator  •  sell  the  estate  in  his 
lifetime,  the  legacy  will  be  adeemed,  (b) 

And  in  Spurway  v.  Glynn,  (c)  Sir  W.  Grant  thought  that  a 
direction  at  the  end  of  the  will,  that  the  personal  estate  shoold 
be  applied  in  payment  of  legacies^  in  exoneration  of  the  real 
estate,  did  not  apply  to  a  sum  given  out  of  a  particular  estate, 
of  which  there  was  no  other  gift  than  the  trust  so  to  pay  it. 

So,  in  the  case  of  Welby  v.  Bockliife,  {d)  where  the  testator, 
after  devising  an  estate  at  W.  to  A  in  fee,  and  reciting  a  mar- 

(u)  Whalej  v.  Cox,  3  Eq.  Ca.  Ab.  S49,  pi.  SS  :  Ameibarr  d.  Broirn,  1  Ves.  Sen. 
481 ;  Fhipps  v.  Annesley,  2  Atk.  S7  ;  Wood  v.  DudleT,  S  B.  C.  C.  3IG  ;  Reade  *. 
Uichfield,  3  Ves.  479;  Hartlej  v.  Harle,  S  Ve».  540  [Sumner's  ed.  not^  (a),  uid 
case*  ciWd] ;  BrydiMS  o.  Phillipa,  6  Ves,  567  ;  Spnrwaj  D.  Gljnn.  9  Ves  483  ;  Han- 
cox  o.  Abbey,  11  Ves.  179;  Aldridf^  v,  Wallsconrt,  I  B>.  &  Be.  313  j  Noel  n.  Loid 
Henley,  7  Fri.  341 ;  S.  C.  1  Don.  211;  S.  C.  in  Dom.  Proc.  I  Dan.  332;  bat  se«  Hol- 
ford  0.  Wood,  4  Vea.  78. 

ib)  Kewbold  n.  Roadknight,  1  Rusi.  &  M.  677.  Whelfacr,  if  the  particnlar  (nnd 
foils,  bj  an  oci  of  the  testator  in  his  lifetime,  the  legacy  ■■  payable  oat  of  the  gonenl 
assets,  in  otber  nords  whetlier  the  legacy  is  deiDoni'tratiTe  or  speeiflc,  is  often  a  quee- 
lion  of  some  nicety.  Aa  (o  ih!a,  see  Savile  v.  Blaekct,  I  P.  Wms.  778;  Art.  Gen.  p. 
Parkin,  Ambler,  566 ;  Cartwright  v.  Cartwrinht,  2  B.  C.  C.  114  {see  two  last  CBIM 
cited,  3  Bea»an,  575) ;  Robert.*  v.  Pocoik,  4  Ves.  ISO ;  M'Leland  v.  Shaw,  3  Sch.  * 
Lef.  538;  Smith  u.  Fiiagcrald,  3  Vea.  &  Bea.  2;  Mann  b.  Copland,  2  Madd.  323; 
Fowler  u.  Willoughby,  2  Sim.  &  Sin.  354 ;  Wilcox  v.  Rhodes,  3  Rnsa.  453 ;  Colville 
0.  Middleton,  3  Bear.  570 ;  Bradfonl  v.  Haynes,  2  Appkelon  (Uaine),  lOft ;  FooH, 
Appt.  22  Pick  299. 

M  9  Vei.  483. 

(</)  2  Bun*.  &My.S71. 
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riage  annuity  bond  given  by  him,  charged  the  estate  and  also 
At  his  heirs,  execatora,  and  administrators,  with  the  payment  of 
the  annuity,  and  then  disposed  of  the  personal  estate,  the  resid- 
uary  personal  estate  was  held  to  be  exempt,  the  annuity  not 
being  merely  charged  on  the  estate,  but  the  payment  being  im- 
posed on  A  as  a  personal  obligation. 

It  seema  that  in  these  cases,  if  the  sums  in  question  are  be- 
queathed free  from  the  legacy  duty,  the  duty  will  be  payable 
out  of  the  same  fund  as  the  legacy,  (a) 

It  does  not,  however  necessarily  follow  that  the  priaoiple 
above  stated  applies  to  trusts  for  the  paymeat  of  partJcmar 
debts,  to  which  the  personal  estate  was  antecedently 
'liable  and  with  respect  to  which,  therefore,  the  charg-  [  595  ] 
ing  the  land  would  seem  to  be  merely  for  the  purpose 
of  providing  an  auxiliary  fund  for  those  debts  not  in  order  to 
dischaige  the  personalty. . 

The  contrary,  indeed,  seems  to  have  been  assumed  by  Sir  W. 
Grant,  in  Hancox  v.  Abbey,  (£)  for  he  held  that  a  devise  of  real 
estate  to  trustees  upon  ixust  to  sell,  and  to  pay  a  mortgage  due 
on  some  part  of  the  testator's  property,  subjected  the  land  in 
the  first  instance,  although  the  personalty  was  given  "  after  pay- 
ment of  debts,"  but  which  his  Honor  thought  might  be  con- 
strned,  after  payment  of  debts  not  be/ore  provided  for. 

This  doctrine  and  decision,  however,  are  inconsistent  with  the 
[Nrinciple  upon  which  the  more  recent  case  of  Noel  v.  hoid  Hen- 
ley (c)  was  professedly  decided.  The  testator  devised  lands  upon 
trust  for  sale,  and  directed  the  tonstees  to  stand  possessed  of  the 
moneys  arising  tfaeiefrom,  npou  trust  to  pay  a  mortgage  debt  of 
jG2000  aSectiog  one  of  hie  estates ;  and  in  the  nest  place  to  pay 
all  costs,  &c.,  attending  the  execu^on  of  the  trust  for  sale,  &cc. ; 
and  them  to  pay  a  sum  of  X30,000  due  on  mortgage  of  certain 
parts  of  the  testator's  other  estates  thereinbefore  devised;  and  upon 
further  trust  to  pay  X5000  onto  his  wife,  (which  devise  lapsed,) 
and  tlie  sum  of  £3000  unto  T-,  both  which  last-mentioned  sums 
the  testator  directed  to  be  paid  as  soon  as  sufficient  moneys  should 
arise  by  such  sale  or  sales  after  the  other  payments  thereinbefore 
directed  to  be  made  tbereoat,  and  that  the  same  should  carry  in- 
terest &om  his  death.  The  testator  then  directed  his  trustees  out 
of  the  moneys  to  arise  from  the  sale  to  pay  so  much  of  his  other 
put  SEBTB,  and  of  the  pecuniary  legacies  by  him  thete- 
inafter  bequeathed,  as  his  own  personal  estate,  *  or  the  [  596  ] 
persona]  estate  of  his  uncle  B.,  should  not  extend  to 
pay ;  and,  after  such  payments,  to  invest  the  residue  of  the  said 
moneys  upon  trust  for  certain  pefsous ;  and  then,  after  giving 
several  legacies,  he  declared  that  all  his  legacies  should  be  paid 
without  any  deduction  of  the  legacy  duty;  and  he  bequeathed 

(b)  11  Ve».  179. 
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ail  the  residue  of  his  pergonal  estate,  after  payment  of  socb  of 
his  debts  as  were  not  therein  otherwise  provided  for,  and  of  his 
legacies,  Sec,,  to  his  wife,  her  heirs,  executors,  adnuDistrators,  and 
assigns,  and  appointed  his  said  wife  and  two  otlier  persons  exe- 
cutrix aud  execatore.  One  question  was,  whether  the  sums  of 
X2000,  ^20,000,  aod  j£3000,  were  payable  out  of  the  land  ex- 
clusively,  or  only  iu  aid  of  the  personal  estate.  Kicherds,  C.  B^ 
thought  that  there  wa«  not  sumcient  evidence  of  an  intention  to 
exonerate  the  personalty  from  these  sums ;  for,  although  he  ad- 
mitted that  there  was  no  doubt  that  the  testator,  in  giving  the 
residue  of  his  personal  estate  after  payment  of  such  of  bis  debts 
as  were  not  therein  otherwise  provided  fw,  intended  to  exonerate 
some  part  of  bis  personal  estate  A:om  its  liability  to  pay  some  of 
his  debts,  yet  it  did  not  appear  what  debts,  and  there  was  no 
intimation  that  he  meant  the  sums  particularized  as  distin- 
guished from  the  rest  of  his  debts.  His  Lordship  thought  that 
this  was  the  ordinary  case  of  a  testator  giving  bis  personal  ee- 
tate  to  A,  and  his  real  estate  to  B,  subject  to  the  payment  of  bis 
debts,  and  that  the  circumstance  of  the  testator  having  enume- 
rated particular  debts  made  no  difference.  &  could  not  make  any 
distinction  between  a  direction  thai  real  estate  should  be  charge- 
able with  a  PARTICULAR  debt  of  £30,000,  and  a  devise  of  reed 
estate  subject  to  ai<l  the  testator's  debts;  for  the  £20,000  vat 
only  part  of  these  debts.  But  be  thought  that  legacies  stood  upon 
a  very  ditferent  footing :  debts  ^he  said)  were  prima  facie 
[  597  ]  to  be  paid  out  of  the  personm  estate;  "legacies  might 
be  paid  out  of  the  p^sonal  or  ont  of  the  real  estate, 
according  to  the  intentions  of  the  testator ;  therefore  such  lega- 
cies as  were  not  thrown  upon  the  personal  estate  were  not  to  be 
paid  out  of  it.  The  Court  accordingly  held  that  the  mortgage 
of  j62000,  (which  it  appeared  was  not  the  testator's  own  debt, 
but  was  created  by  a  prior  owner,  from  whom  the  lands  had 
descended  to  him,)  (a)  with  Uie  X3000  and  the  legacy  duty  on 
both  these  sums,  were  to  be  paid  out  of  the  real  estate  excla- 
sively ;  but  that  the  testator's  mortgage  debt  of  £20,000  and 
daty  were  to  be  raised  out  of  it  only  in  aid  of  the  personalty. 

As  to  the  £20,000,  the  decree  was  reversed  in  the  House  of 
Lords,  (b)  but  merely  on  the  ground  that  the  mortgage  was  the 
debt  of  the  estate,  not  of  the  devisor,  having  been  made  for  the 
purpose  of  liquidating  incumbrances  created  by  the  preceding 
owner,  (c) 

If  there  had  been  nothing  more  than  a  general  provision  for 
debts,  as  the  learned  Chief  Baron  appears  from  some  of  bis  ob- 
servations to  have  thought,  the  case  is  not  an  adjudication  npOD 
the  point  in  question ;  but  considering  the  testator's  auxioos 

[a)  As  tn  this,  see  ■nte,  p.  556. 

\b)  1  Dan.  ail. 

(c)  See  tbis  trealed  of,  uue,  p.  S39. 
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discrimination  between  the  enumerated  debts  and  the  others,  (a) 
and  hia  eubsequetit  reference  to  the  debtu  ae  consisting  of  two 
classes,  there  was  perhaps  some  difficulty  in  so  treating  it.  At 
alt  events,  the  doctrine  in  the  judgment  is  in  direct  opposition 
to  that  of  Sir  W.  Orant's  determination  in  Hancox  v.  Abbey. 
Upon  principle,  the  distinction  taken  by  that  learned  Judge,  be- 
tween a  trust  to  pay  particular  debts  and  debt«  gener- 
ally, seems  to  be  hardly  tenable.  There  is  no  *  appar-  [  598  ] 
ent  reason  why  a  testator,  who  provides  an  additional 
fund,  should  intend  to  dischai^e  the  fund  primarily  liable,  more 
in  the  one  case  than  in  the  other ;  or  why  debts,  which  before 
subsist  as  a  charge  upon  the  personal  estate,  independently  of 
tiie  will,  should  necessarily  be  considered  as  governed  by  the 
same  rule  as  legacies,  which  owe  their  existence  to  the  trust  to 
pay  them. 

It  should  seem,  that  where  a  specific  portion  of  personal  es- 
tate  is  appropriated  to  charges  to  which  the  general  personalty 
is  liable,  such  fund  is  not,  as  in  the  case  of  land,  subsidiary  only, 
but  is  primarily  applicable.  • 

Thus,  in  the  case  of  Br»wne  v,  Ofoombridge,  {b)  where  a  tes- 
tator  gave  to  his  executors  bis  exchequer  bills,  money  at  the 
bankera,  and  due  to  him  .on  policies  of  insurance,  money  in  the 
fandd,  and  debts,  upon  trust  thereout  to  pay  his  wife  £200,  and 
then  to  pay  his  debts,  fimeral  and  testamentary  expenses,  and, 
after  making  the  said  payments,  to  pay  certain  legacies,  and 
then  to  stand  possessed  of  the  moneys  upon  certain  trusts ;  it 
was  contended,  on  the  authority  of  Waring  v.  Ward,  and  Noel 
t>.  Lord  Henley,  that  the  specific  ftind  was  charged  with  the 
debts  and  legacies  only  In  aid  of  the  personal  estate ;  but  Sir 
J.  Iieach,  V.  C,  held,  that  the  fond  was  immediately  liable,  ob- 
serving that  Waring  ».  Ward  was  the  case  of  a  devisee  of  real 
estate,  who  was  entitled  to  the  aid  of  the  personal  estate. 

So,  in  Cboat  v.  Yeatea,  (c)  where  a  testatrix  gave  the  residue 
of  her  funded  property,  after  payment  of  her  just  debts,  legacies, 
funeral  and  testamentary  expenses,  to  A,  and  all  the  residue  of 
her  personal  estate  upon  certain  trusts ;  it  was  held,  that  the 
funded  property  was  primarily  liable,  though  the  effect  was  to 
leave  nothing  for  the  legatee.  . 

Again,  in  Bootle  v.  Blundell,  {d)  we  have  seen  that 
the  '  direction  to  pay  the  funeral  expenses,  and  certain      [  399  ] 
legacies  out  of  a  specified  fund,  was  treated  by  Lord 
Eldon  as  tantamount  to  a  declaratioo,  that  they  should  not  be 
paid  out  of  the  general  personal  estate. 

expresBl  J  i 
termi.    Cl 

(h)  4  Ha<Id.49S. 

\c\  I  Jrc.  &  Walk.  lOa. 

id)  1  Mer.  193;  aDic,p. 
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But  a  difierent  construcdon  prevailed  in  tbfl  anterior  case  of 
Holford  r.  Wood,  (a)  where  a  testatrix  beqaeatiied  certain  lease- 
hold hereditaments,  boaeehold  goods,  furnitnze,  and  pereonal 
estate,  then  late  belonging  to  W^  to  F.,  his  executors,  &c.,  for 
bis  own  nse  and  benefit,  subject  to  the  payment  of  ^  the  follow- 
ing ammaties  amd  legacies"  The  testatrix  then  specified  certain 
legacies  and  annuities,  and  appointed  F.  executor.  One  qoes- 
tion  was,  whether  the  specific  property  was  liable  to  Ute  legacies 
and  annuities  in  the  first  instaooe,  ta  only  in  aid  of  the  general 
personal^state.  Sir  R.  P.  Aidea,  M.  R.,  |ield  that  the  apecific 
fund  was  fiot  primarily  charged ;  his  Honor  adverting  to  the 
baidahip  of  makiag  legatees  liable  to  lose  their  legacies,  if  the 
fund  upon  w^hich  they  were  specifically  charged  was  deficient. 

Admitting  that,  in  this  case,  the  legacies  w»e  not  payable 
out  of  the  specific  fond  eUone ;  {b)  yet  it  is  clear,  according  to 
the  doctrine  now  established  by  Browne  «.  Groombridge,  and 
Choat  V.  Yeates,  that  even  if  the  legacies  were  general,  the  fund 
charged  being  peisoaal,  was  primarily  appUcabfe.  In  regard  to 
this  foint,  the  case  may  be  considered  as  overruled  by  the  two 
last-mentioned  authorities,  in  which,  nnfortuoately  it  was  not 
cited.  The  doctrine  of  those  authtwities  seems  upon  the  whole 
to  be  the  more  reasonable  \  for,  altiiongh,  where  a  testator  sub- 
jects real  estate  to  charges  to  which  the  personal  estate,  and  most 
frequently  that  only,  was  before  liable,  there  is  no  rea- 
[  600  ]  son  why  the  added  fund  should  be  applied  before  *  the 
original  one,  yet  in  regard  to  pasoaal  property,  the 
whole  of  which  was  antecedently  applicable  to  debts,  as  addi- 
tional security  to  the  creditor,  could  not  be  the  object  of  the  pn^ 
vision,  the  natural  inference  is,  that  the  testator,  in  appropriating 
for  this  puipose  a  particular  portioo  of  that  estate,  intended  that 
it  should  be  primarily  applied. 

'IV.  It  remains  to  consider  in  what  case  assets  are  marshalled 
in  favor  of  legatees  or  creditors. 

On  this  auQectit  may  be  stated,  as  a  general  role,  that  wher- 
ever a  creditor,  having  more  than  one  fund,  resorts  to  that 
which,  as  between  the  debtor's  own  representatives,  is  not 
primarily  liable,  the  person  whose  fund  is  so  taken  out  of  its 
proper  order,  is  entitled  to  be  placed  in  the  same  situation  as  if 
the  assets  bad  been  applied  in  a  due  course  of  administration, 
in  other  words,  to  occupy  the  position  of  the  creditfv  in  respect 
of  that  fund,  or  those  funds  which  ought  to  have  been  applied, 
to  the  extent  to  which  his  own  has  been  exhausted. 

Thus,  if  the  specialty  creditors  of  a  testator  who  died  beftne 
the  39th  of  August^  1£»3,  (c)  or  the  simple  contfact  creditors  of 

(a)  4  Vei.  TB  [Samner's  ed.  noM  [h)]. 

(b)  See  casei  rollcciod,  nnte,  p.  &»«. 

(c)  See  Sut.  3  &  4  Will.  IV.  c.  KM,  nnte,  p.  510. 
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any  other  testator,  choose  to  enforce  payment  from  the  persona] 
representatives  of  their  debtor,  instead  of  suing  (aa  they  may 
do)  the  heir  in  respect  of  any  real  estate  which  may  have  de- 
scended to  him,  and  thereby  withdraw  the  personalty  from  the 
claim  of  specific  or  pecuniary  legatees,  the  Court  will  marshal 
the  assets  in  favor  of  such  legatees,  by  placing  them  in  the  room 
of  the  creditors,  as  it  respects  their  claim  on  the  descended 
lands ;  such  descended  assets,  according  to  the  order 
of  application  before  stated,  being  *  liable  before  [  601 } 
pecaniary  legacies  or  even  personalty  specifically  be- 
qaeathed.  (a) 

But  legatees  are  not  entitled  to  have  the  assets  marshalled 
against  the  devisees  of  real  estate,  either  specific  or  residuary ;  (b) 
for  to  throw  the  debts  upon  the  devisees,  in  such  a  case,  would 
be  to  apply  devised  rco/ estate  before  personal  estate,  specifically 
bequeathed,  and  thereby  break  in  upon  the  established  order  of 
application  before  stated,  (c)  It  is  not  correct  in  such  cases  to 
account  for  the  non-interference  of  the  Court,  by  saying  that  the 
parties  have  equal  equities,  {d)  which  would  seem  to  imply  that 
there  exists  such  an  equality  between  them  in  the  consideration 
of  a  court  of  equity,  as  to  entitle  heither  party  to  its  inter- 
position against  the  other ;  whereas  it  is  clear  that  if  the  devised 
lands  had  been  resorted  to  by  any  creditor,  having  no  specific 
lien  thereon,  instead  of  the  personal  estate,  the  devisee  would 
have  been  entitled  to  be  reimbursed  ont  of  personalty  specifically 
bequeathed.  The  reason  therefore,  and  the  only  reason,  why 
assets  are  not  marshalled  in  the  case  under  consideration  is,  that 
the  creditor  having  resorted  to  the  fund  m  the  proper  order,  no 
ground  exists  for  disturbing  it. 

But  if  the  lands  devised  are  charged  with  debts,  it  is  clear,  upon 
the  same  principle,  that  the  assets  will  be  marshalled  in  favor 
of  pecaniary  and  specific  legatees ;  ^   lands  so   charged  b^ng 

(a)  See  >nK,  p.  546. 

(b)  Minihoase  d.  Scaife,  S  My.  &  Cr.  695 ;  Forrester  v.  Leigh,  Amb.  ITI ;  Scolt  u, 
Scott,  Amb.  363  ;  S.  C.  1  Ed.  ib6 ;  Hamlj  v.  Fisher,  Dick.  lOS  -,  Keeling  v.  Brown, 
S  Tea.  3S9,  [Sumner's  ed.  Perkins's  note  (a)  and  cneoa  cited.]  Hr.  Roper  btu  treated- 
Uii*  case  lu  if  [lie  Bpecialtj  debts  had  been  charged  upon  the  land  hj  the  testator, 
1  Trvat.  on  Leg.  463 ;  alibongh  Lord  Aliaalev  distiacily  determined  thai  none  of  the 
debts  were  charged,  [see  ante,]  and  grounded  his  [efiisal  to  marshal  the  essets  qd  this 
circamstance.    See  also  Lord  U&rdwicke'a  jodgmeat  in  Hanbjn,  Kobons,  Amb.  128. 

(c)  Ante,  p.  546. 

\d)  See  1  Bop-  on  Leg.  469. 

*  Equity  will  maraiial  the  real  estate  descended  to  Ae  heir,  in  favor,  or  for  the  reliefi 
of  specific  legatees;  bot  it  will  not,  for  such  a  parp09e,interferewith  the  lands  deitised> 
nales*  thej  were  dcTuied  subject  to  the  pin  meat  of  debts.  Keeling  v.  Brown,  5  Vee- 
iSumner'a  ed.)  359,  Perkins  a  note  (a)  ;  LiTingstork  v.  Livincsion,  3  Johns.  Ch.  153. 
See  Adams  v,  Brackett,  5  Metealf,  282,  asS;  a  Williams,  Ex.  (Sd  Am.  ed.)  ISSl, 
1382;  M'Dowell  D.  Lawless,  6  Monroe,  141 ;  Miller  o.  Harwell,  3  Marpfa.  194;  Run 
on  Assets,  c.  4,  t  3,  p.  64,  c  as,  ^  a/p.  34 1 :  Mollan  d.  Grifflib,  3  Paige,  40S ;  Warley 
V.  WarUj,  1  B^ley,  £q.  897. 


Digitized  bvGoO^^IC 


130  ACHIirlSTEATIOIf   0?  ASSETS,  ETC. 

[603 1  applicable  before  pecuniary  or  specific  'legacies,  (a) 
Thus,  in  Foster  v.  Cook,  (b)  (where  a  testattw  had 
charged  his  recil  estate  with  the  debti,  aud  given  legacies  not  so 
charged,)  the  creditors  baring  been  paid  oat  of  the  personal 
estate,  which  was  not  sufficient  to  pay  both  them  and  the  lega- 
tees, the  latter  were  allowed  to  come  upon  the  real  estate,  so  far 
as  it  had  been  applied  in  payment  of  debts. 

So,  if  the  mortgagee  of  a  devised  or  descended  estate  reaort 
in  the  first  instance  (as  he  clearly  may)  to  the  personal  estate  of 
the  deceased  morteagor,  to  the  prejudice  of  specific  or  even  of 

feneral  pecuniary  legatees  (who,  it  will  be  remembered,  are  not 
able  to  exonerate  a  devised  or  descended  mortgaged  estate,)  (c) 
equity  will  give  those  legatees  a  claim  on  the  estate  to  the  ex- 
tent to  which  their  funds  may  have  been  applied  in  its  exonera- 
tion, (d) 

In  the  case  of  Wythe  v.  Henniker,  (e)  an  attempt  was  made, 
by  impugning  the  authority  of  the  case  of  Forrester  v.  Leigh, 
to  shaice  this  doctrine,  in  regard  to  pecuniary  legatees ;  but  Sir 
J.  Leach,  M.  IL,  adhered  to  it,  observing  that,  since  that  case,  he 
had  always  considered  it  to  be  a  settled  role  of  courts  of  equity, 
that  a  pecuniary  legatee  is  entitled  to  etend  upon  the  devised 
estate  in  the  place  of  the  mortgagee,  to  the  extent  to  which  the 
mortgage  has  been  satisfied  out  of  the  personal  estate.  That 
docfarine  proceeded  upon  the  assumption,  that  the  de- 
[  603  ]  vise  of  the  *  mortgaged  estate  is  a  devise  of  the  equity 
of  redemption  only,  and  that  the  testator  intended  that 
the  devisee  should  take  the  estate  cum  onere.  That  doctrine, 
luB  Honor,  however,  observed,  baa  not  been  nniversally  ap- 
[ffoved,  because,  in  all  other  cases,  the  devisee  of  a  mortgaged 
estate  does  not  take  it  cum  onere,  but  has  a  right  to  have  the 
mortgage  satisfied  out  of  the  personal  estate,  even  where  the 
devise  is  made  expressly  subject  to  the  mortgage. 

It  has  been  much  debated  whether,  where  a  vendor,  who  has 
an  eqniteble  lien  for  his  purchase-money  on  the  property,  as 
well  as  a  claim  on  the  personal  estate  of  the  deceased  purchaser, 
.resorts  to  the  latter,  to  the  prejudice  of  specific  or  pecuniary 
legatees,  the  legatees  are  entitled  to  have  the  assets  marshalled 
against  the  heir  or  devisee  of  such  property. 

Iq  regard  to  the  heir,  it  would  seem  clear  upon  principle,  and 
by  analogy  to  the  case  of  a  descended  mortj;aged  estate,  ^at  in 

(a)  Ante,  p.  517. 

(i)  3  B.  C.  C.  347.  Bee  also  Bradford  v.'Folej,  BoUb,  14  Ang.  1791,3  B.  C.  C. 
3il,  n. ;  Webitor  v.  Alsop,  Rolls,  12  Jul;,  1791,3  B.  C.  C.SM,a.;  Fenhoaleti  c. 
Pauarant,  Dick.  S53.  Lord  Uardwicke'i  jndtrmcnt  ia  Arnold  o.  Chapman,  1  Vts. 
Son.  11(1;  Norman' V.  Morrcll,  4  Vea  "69;  Aldrich  c.  Cooper,  B  Vn.  396.  Bnt,  u 
u>  the  widov's  p&raplienialia,  MM^Pmbert  v.  Cliftbnf,  Amb.  B  ;  the  principle  of  whidi, 
however,  it  it  oo(  «uj  to  recondla  with  Snelaon  a.  Coitet,  9  Ack.  368. 

(c)  Vide  ante,  p.  (47. 

((f)  LuUins  v.  Leigh,  Caa.  Temp.  Tolb.  53 ;  Forrttter  o.  Lord  Leigb,  Asab.  ITI. 

{t)  3  Myl.  t  K.  635. 
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SQcb  a  caae  the  Courts  wonld  marshal  the  assets  in  favor  of  the 
legatees ;  descendol  anaetB  being,  according  to  the  ofder  before 
stated,  applicable  before  specific  or  pecnniary  legacies  to  the 
payment  of  all  charges  afTecting  tfaem  both. 

And  this  view  of  the  case  seems  to  agree  with  Lord  Eldon's 
observations  in  An&t«n  v.  Hasley,  (a)  where,  however,  the  land 
was  devised,  and  his  Lordship's  opinion  upon  another  question 
rendered  it  unnecessary  to  decide  the  point.     A  contrary  deter- 
mination, indeed,  was  made  in  the  case  of  Coppin  v.  Coppin,  (6) 
where  a  person,  who  was  both  heir  and  executor  of  the  vendee, 
was  held  to  be  entitled  to  retain  out  of  the  personal  assets  the ' 
purchase-money  of  an  estate  which  his  ancestors  had 
purchased,  *  against  the  legatees  of  the  vendee.     This      [  604  ] 
case  has  been  questioned  by  Lord  Eldon,  (c)  and  eeems 
to  have  been  OTerturned  by  the  case  of  Trimmer  v.  Bayne,  (d) 
where  Sir  Wm.  Grant,  M.  B.,  decided  that  the  heir  who  had 
paid  the  purchase-money  for  en  estate  contracted  for  by  his  an- 
cestor, was  not  entitled,  as  against  the  legatees  of  such  ancestor, 
to  be  reimbursed  out  of  his  personal  estate. 

It  is  not  distinctly  stated,  however,  whether  the  legatees,  out 
of  whose  bequests  the  heir  nnsaccessfuUy  claimed  to  be  reim- 
bursed, were  specific  or  pecuniary  legatees. 

The  right  of  a  pecuniary  legatee  to  have  the  assets  marshalled, 
as  against  the  heir  of  a  testator  who  purchased,  but  died  with- 
out having  paid  for,  an  estate,  is  placed  beyond  all  doubt  by  the 
recent  case  of  Spioole  v.  Prior,  (e) 

Where  the  purchased  estate  is  devised,  the  question  is  some- 
what difierent ;  but  as  the  established  rule  is,  we  have  seen,  that 
the  devisee  of  a  mortgaged  estate  is  not  entitled  to  exoneration 
out  of  personal  estate  specifically  bequeathed,  and  not  expressly 
made  subject  to  debts,  there  seemed  ground  to  contend  that  in 
the  present  case  the  estate  must,  by  parity  of  reasoning,  also 
bear  its  own  burden  against  such  legatees,  and  accordingly,  that 
if  their  funds  have  been  taken  by  uie  vendor,  they  are  entitled 
to  have  the  assets  marshalled  against  t^e  devisee. 

And  the  case  of  Pollexfen  v.  Moore,  (/)  was  considered  to  tend 
some  countenance  to  this  doctrine ;  but  it  appears  to  have  been 
decided  upon  different,  though  it  should  seem  untena- 
ble,'grounds.  Sir  Wm.Orant  in  Trimmer  v.  Bayne,  (g)      [  605  ] 
intimated  that  the  case  had  greatly  perplexed  him,  and 
the  eminent  author  of  the  ^weatise  of  Vendors  and  Purcbaeers 

(a)  6  Vw.  4B4  [SnmiMr'i  ed.  note  (a)1. 

(6)  Selw.  Ch.  Cm.  78;  8.  C.  S  P.  W.  Ml. 

le)  See  hit  LiordBhip'i  judgment  ia  Mackreth  v.  SjramoDB,  IS  Vm.  3S9. 

jd)  s  Ve«.  208. 

|<)  8  Sim.  189. 

(/)  3  Atk.  973 ;  8,  C.  lUted  from  the  RegiMTftr's  boek,  Sugd.  Vend,  &  Pnrcb.  449. 
Soma  of  the  docirioe  adruiced  in  this  mee  it  M  variance  «i(h  the  declrion.  See 
9  Vei.9Iii  15  Ves.  339. 

Is)  9  Ve».  811. 
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has  taken  some  pains  to  show  the  inapplicability  of  the  decision 
to  the  doctrine  which  it  has  been  advanced  to  support,  and  the 
nnsoundness  of  that  doctrine ;  and  his  high  authority  may  have 
bad  some  Weight  in  procuring  its  overthrow  in  the  recent  case 
of  Wythe  v.  Henniker,  (a)  where  Sir  J.  Leach,  M.  B,,  held  that 
a  person  having  devised  an  estate  which  he  had  purchased,  and 
the  vendor  having  after  his  decease  been  paid  a  part  of  the  pur- 
chase money,  w^hich  remained  unpaid  at  the  testator's  death,  ont 
of  the  deceased's  personal  estate,  the  pecuniary  legatees  had  no 
right  to  stand  in  the  place  of  the  vendor  in  respect  of  hia  lien 
upon  the  purchased  estate,  to  the  extent  of  the  sum  bo  received. 
luB  Honor,  however,  appears  to  have  contented  himself  with 
showing  that  the  case  of  Pollexfen  v.  Moore  (which  had  been 
cited  on  behalf  of  the  legatees)  was  not  applicable  to  the  point, 
and  we  look  in  vain  throughout  bis  judgment  for  an  explanation 
of  the  principle  of  hia  decision,  or  an  answer  to  the  plausible,  if 
not  convincing,  arguments  founded  upon  analogical  reasoning 
&om  the  canes  by  which  the  claim  of  the  legatees  was  attempted 
to  be  sustained. 

Sir  W.  Grant  decided  that,  even  where  the  testator  expressly 
directed  his  executors  to  pay  the  purchase^money  of  the  devised 
estate,  and  the  personal  estate  was  inadequate  to  pay  both  the 
purchase-money  and  the  pecuniary  legacies,  the  devisee  was  lia- 
ble to  contribute  ratably  with  the  legatees,  [b) 

It  may  be  observed  that  Lord  Eldon,  in  Austen  v. 
[  606  ]       Hasley,  (c)  thought  that  a  claase  *  ^ving  the  executors 
"power"  to  pay  the  purchase-money  out  of  the  per- 
sonal estate,  was  not  necessarily  to  be  construed  as  an  absoltite 
direction. 

The  preceding  cases,  however,  in  which  equity  interferes  to 
prevent  an  eventual  derangement  by  the  act  of  tbird  persons,  of 
the  order  of  applying  the  assets,  do  not  completely  exemplify  an 
important  principle  by  which  the  Courts,  in  marshalling  assets, 
are  governed,  and  which  forms  the  peculiar  feature  of  the  doc- 
trine ;  it  is  this — that  wherever  a  party  has  a  claim  upon  one 
fond  only,  and  another  upon  more  than  one,  the  party  having 
several  funds  must  resort,  in  the  first  instance,  to  that  on  which 
the  other  has  no  claim,  oi,  in  other  words,  the  Court  will  so 
arrange  the  funds  as  to  let  in  as  large  a  number  of  claims  as 
possible,  and  if  the  person  having  the  several  funds  should,  in 
violation  of  this  rule,  have  resorted  to  the  fund  common  to  him- 
self and  the  person  having  no  other  fund,  the  Court  will  place 
that  person  in  his  room,  to  the  extent  to  which  the  common  fond 
has  been  so  applied,  {d) 


)  See  this  doctrine  rererred*  to 
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This  ininciple  ia  applied  in  favor  of  both  creditors  and  lega- 
tees. 

ia  legBid  to  the  former,  however,  it  is  to  be  remembered,  that 
the  statute  of  3  &  4  WilL  IV.  c.  104,  (a)  renders  all  real  estate, 
including  copyholds,  liable  to  the  clauus  of  creditcHs  of  every 
class. 

But  the  doctrine  may  still  be  called  into  operation  in  refer- 
ence even  to  creditors,  as  specialty  creditors  retain  their  priority 
nnd^  the  new  law  to  those  by  simple  (»ntract ;  and  it  is  also 
observable,  that  the  recent  statute,  by  widening  the  range  of  the 
claims  of  creditors,  hoa  given  greater  scope  to  the  ap- 
plication *  of  the  doctrine  among  legatees.  Thae,  as  [  607  ] 
it  was  formerly  the  rule  that  where  a  specialty  creditor 
resorted  to  the  personal  estate,  and  thereby  rendered  it  inade- 
quate to  the  payment  of  pecuniary  legacies,  the  legatees  might 
daim  to  stand  in  his  place  in  respect  of  his  demand  upon  the 
realty,  which  had  descended,  or  was  charged  with  legacies ;  so 
it  is  equally  clear  that,  under  the  existing  law,  the  same  conse- 
qnence  would  follow  in  the  ease  of  a  simple  contract  creditor 
taking  such  a  coarse. 

Upon  the  same  {uinciple,  it  is  settled  that,  where  there  are 
two  classes  of  legatees,  the  one  having  a  charge  upon  real  estate, 
the  other  having  no  such  charge,  aud  the  personalty  is  not  suffi- 
cient to  satisfy  both,  the  legatees  whose  legacies  are  so  charged 
shall  be  paid  out  of  the  land,  in  order  to  leave  the  personal 
estate  for  those,  who  have  no  other  fiond. 

Thus  in  Hanby  v.  Bobeite,  (6)  where  the  testator,  by  his  will, 
gave  several  legaciea,  (not  chai^jing  t^em  upon  the  real  estate,) 
end  by  codicil  bequeathed  a  legacy  of  jESOOO,  with  the  payment 
of  vhieh  he  charged  the  real  estate ;  the  personal  estate  having 
been  exhausted  in  the  payment  of  the  £3000  legacy,  Lord  Hard' 
wicke  held  that  the  other  pecuniary  legatees  should  stand  in  the 
place  of  the  satisfied  legatee  to  this  extent 

But  ia  Prowse  v.  Abingdon,  (c)  Ixvd  Hardwicke  refused  to 
marshal  assets  in  favor  of  a  legatee  whose  legacy  had  been 
originally  charged  upon  the  land,  but  had  failed  in  respect  of  the 
real  estete,  by  his  death  before  the  time  of  payment ;  (a) 
his  Lordship  observing,  Uiat  the  role  as  to  'marshalling  [  608  ] 
*  would  hold  only  where  it  was  propa  to  be  done  at  titie 

la)  Ante,  p.  Sia 

{b)  Amb.  1ST.  See  kIm  TAaxUin  v.  MMlen,  1  P.  W.  431 ;  B%h  v.  £sr1  of  Darn- 
ler,  2  F-  W.  sao ;  HtUDley  e.  Fuher,  Dick.  104 ;  HortnMi  c.  Uorrell,  4  Yes.  T«9 ; 
Bonoar  «.  Bonnw,  13  Tee.  383, 

(c)   1  Atk.  483. 

\d)  Ai  ro  tliii  doctrine,  we  ante,  toL  I,  p.  TSfl;  bat  Me  alioPearco  v.  Lom&n,  9 
Tei.  13S.  where  Lord  loDghborongb  donbted  whather,  m  (och  a  cMe,  the  le^acf  wm 
payable  even  out  of  the  per«oiial  eatate.  It  li  not  eai;,  hoirsTer,  to  perceive  npon 
wliat  sound  principle  tbecircninitanceaf  ila  haTti^  been  charged  upon  the  realettate 
aa  the  aaxilliar;  rand,  and  baring  failed  ai  to  tbal^  ihonld  jij  the  conttniction  of  it 
aa  a  penonal  legacy. 

VOL.  n.  87 
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tiroa  the  lesaoy  fint  took  place,  and  not  where  it  was  owiag 
to  a  fact  which  happened  subsequently  to  the  death  of  the  testa- 
tca;(a)  and  this  has  sinoe  been  followed  in  the  case  of  Peaice 
V.  lioman.  (b) 
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LIMITATIONS  TO  SURVIVORS. 

L  On  conttntiitg  BnrviTor  at  lynot^/mout  with  other. 
IL   Whether  accrving  Shares  are  ivijjeU  to  Ckmse  of  Accruer. 
Whether  QaaiificcOions  affecting  original  Stares  extend 
to  accruing  Shares. 
IIL  Words  of  Sarvivorih^  to  what  Period  referable. 

"  Sdbtitob,"  when  conttnied  oiJia: 

Word  "  lunrlToi*  "  eoDiirned  itricUy,  not  u  (tdodjidddb  with  otim;  [p.  fllO.] 

Gift  10  tarvioon  and  ramitior  confined  lo  p«rtoDa  in  existence,  [p.  610.] 

"SurvlTor"«)n»irued  nrictl^,  not  u  Importing  c<A«r,  {p.  611.] 

Lord  Lyndhnral'*  judgment  in  Crowder  o.  Stone,  [p.  613.] 

Recent  aDtboriliei  for  conilming  "aiuTirQn"  8tricU7,  {p.  613.] 

Effect  of  "otber"  being  eliewhere  uiociated  with  "gnrrJTor,"  [p.  613.] 

WonlB  "inrrivoii  or  snrrivar"  conatrued  lUictlj,  [p.  613.] 

Remuks  npon  Wintenon  u.  Crawford,  [p.  BIG.] 

Effect  where  gift  over  ii  combined  with  a  collaletai  erent,  {p.  616.] 

Word  "  anrvlTor"  conitmed  other,  Jp.  616.1 

R«mark  on  doctiine  odTanced  in  Ailon  u.  Brooki,  [p.  SIT.] 

Word  "■orviTon"  constmed  atrictlf,  {p.  618,] 

Sir  J.  Wigram's  jadrment  in  Leemmg  v.  Shenatl,  [p.  SIS.] 

0«neral  canclDiioa  from  the  cuoi,  and  practical  snggeation,  [p.  619.] 

Whether  daoaei  of  accraer  extend  to  accruing  sharea,  [p.  630^ 

Word  "iAare"doe«  not  carr;  accruing  ebaie,  [p.  621.] 

Wordportton  limUarl?  conatnied,  |ji.  6SI.1 

Word  "portion"  does  not  cart7  accruing  aWe,  anleat  aided  bj  the  contaxtt  {p.  6as.] 

Accrued  sharea  held  to  paaa  under  the  denomination  of  "share"  by  force  of  context, 
[p.  683,] 

Word  "  share"  held  to  comprise  accrued  as  well  as  original  share,  [p.  634.] 

Aceroed  abate*  held  to  pass  under  gift  of  "the  whole,"  Ip.  62S.1 

AcemiBg  dutrea  not  neceasarilf  subject  as  the  original,  [p.  636,] 

Exprew  prorision  in  one  limitation  to  snrriTora  not  extended'  by  implicatioQ  to  an 
ulterior  similar  limitation  of  the  same  snbject  to  part  of  the  former  otjeett, 
[p.  687.] 

QnehScationg  expresslj  applied  to  original  shtroa  not  extended  by  implication  to 
Bccraing  aharea,  [p.  638.] 

Effect  where  qnalificauon  is  neceaaaiy  to  Talidi^  of  gift  at  accruing  share*,  [p.  699.] 

Gift  of  accrued  aharea  anpported  by  engmfting  thereon  a  qo^ifleation  axprasily  ap- 
plied to  original  abarea,  [p.  630.1 

To  what  what  period  sDrvironhip  rd'erable,  [p.  631.] 

Where  the  gift  is  imnudiatt.  [p.  032.] 

Stu^tonbip  referred  (o  dioA  oftMator,  [p.  633.] 


Where  gift  rM  immedaU,  [p.  633. 
SorriTOribip  referred  to  the  deatt 
Sttrrirorahip.  to  what  period  reftrable ;  to  the  deat 


[p.  633, 

ithofth 


Sorvirorabip,  to  what  period  nfeRtbte ;  ID  the  death 

the  tesutor,  [p.  639.1 
Circnmsiance  of  there  being  an  exprttt  iieqneat 
"  With  beneliE  of  surviTorahip,"  refert^  to  death  of  te 
Sorvivorship  referred  to  deaUi  of  IMtotor,  [p.  637 .^ 
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Sir  W.  Oraat's  remftrk  on  Brown  c.  Bigg,  [p.  S38.) 

Sarvirorahip  referred  Co  death  of  (etlalor,  [p.  63B.] 

To  tbe  death  of  the  tcBUtor,  (p.  639.] 

Applicsbilitj  of  (he  rtilo  to  a  deviie  to  a  claM,  [p.  039.) 

Remarks  upon  the  precediuz  casa>,  [p.  640.] 

SnrTivorahip  retencd  U>  period  o/ dalribulioa,  [p.  641.] 

Subject  of  gift  being  the  prodaceof  ■  future  sale,  [p.  641.] 

Survivonbip  refuired  to  tbe  period  of  distribalioii,  [p.  641.] 

Sir  W.  Grant's  JQdgment  in  Newlon  v.  Ayacongh,  [p.  642.] 

Stirvirorghip  referrni  to  tbe  period  of  distribntion  on  ipecial  groDodi,  [p.  643.1 

As  to  there  being  another  beqoett  txprmli/  to  lorTiTora  at  ditlribution,  [p.  644.] 

Benarki  apon  Daniell  v.  Daniell,  [p.  645.] 

SttrrivoTBhip  referred  to  period  of  distriSntioD,  lher«  being  another  gift  ez/renly  to 

Bemarka  npon  Bromre  v.  Winder,  Neirton  v.  A7«coQgh,  Hoghton  b.  WbiXgnxn, 

and  Daniell  v.  Daniell,  [p.  646.] 
Biatorj  of  the  present  doctrine,  [p.  647.] 
Bnniiorahip  referred  to  the  time  of  disUibation,  [p.  648.] 
General  role  as  stated  b;  Sir  J.  Leach,  [p.  643.] 
Remarks  on  Cripps  c.  Walcolt,  [p.  649.] 
Sarvivorship  referred  to  period  ofdislribntion,  [p.  649.] 
Remark  on  Gibba  v.  Tut,  {p.  GM.I 
Survivorship  referred  to  penod  of  distribntioo,  (p.  650.] 
Result  of  the  coles  as  to  personal!;,  [p.  SSI  J 
Distinction  in  regard  lo  real  estate,  [p.  651 J 
Rule  where  gift  to  inniTon  ii  contingent,  [p.  651.] 
Survivorship  confined  lo  the  death  of  the  tenant  for  life,  [p.  65S.] 
Executory  devise  lo  A,  B,  and  C,  or  the  mrvivm,  [p.  65a!] 
Executory  devise  to  survivor  referred  to  death  of  testator,  [p.  653.1 
Special  gil^  to  survivors  explanatory  of  prior  general  one,  [p.  653.] 
Sarvivorship  referred  lo  majority  in  prdcrence  to  anoliiei  event,  ^.  654.] 
To  several  BS  tenants  in  common  for  lift,  and  to  sutviror,  with  gUl  over  after  death  oj 

tarvieot.  [p.  655.J 
Survivorship  held  to  be  indefiuite,  [p.  G55.] 
Remarks  on  Doe  v.  Abey,  (p.  656,]' 
Words  of  severance  confined  to  the  inheritance,  [p.  656.] 
IjimiiaUon  to  survivor  disregarded,  |p.'65TJ 
Observations  oo  the  two  last  case*,  [p.  657.] 

I.  Whether  the  word  "  snrviTor  "  1b  to  Teceive  a  constmction 
accordant  with  its  Btrict  and  proper  acceptation,  or  ia,  by  a 
liberal  interpretation,  to  be  cbaoged  into  other,  ia  a  point  which 
has  been  often  discuBsed,  and  varioasly  decided.  On  more 
than  one  occasion,  expressionB  hare  fallen  &om  eminent  Judges 
calculated  to  create  an  impression  that  the  term  "snrviTor" 
might  by  its  own  inherent  force,  and  without  one  single  ray  of 
light  from  the  aurrounding  context,  be  read  aa  synonymona  with 
other.  In  particular,  Sir  Wm.  Grant,  in  the  case  of  Barlow  v. 
Salter,  (a)  seema  to  have  assumed  this  point;  and  the  conatmo- 
tion  recommends  itself  so  forcibly,  as  carrying  into  effect  the 
probable  intention  of  testators,  and  aa  supplying  a  defect  or 
'  inaccuracy  of  expression  very  commonly  to  be  ibimd  in  testa- 
mentary instrumenta,  that  it  appeare  to  have  obtained  too  ready 
an  acceptance  in  the  profession ;  for  we  are  now  taught  by  a 
aeriee  of  deciaiona  which  outweigh  any  opposing  dicta  or  opin- 
ions, that  the  word  "  survivor,"  like  every  other  term,  when  un- 

(<i)  IT  Tes.  479.    See  also  Wilmot  v.  Wilmot,  B  Yes.  10. 
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explained  by  other  parts  *  of  the  will,  is  to  be  inter-      [  610  ] 
piieted  according  to  its  strict  and  literal  meaning. 

Thna,  in  the  case  of  Fergnson  v.  Dunbar,  (a)  where  a  testator 
gave  to  his  ezecntor  so  mach  of  his  personal  estate  as  would 
pnrchase  an  annuity  of  ;C550,  which  he  gave  to  his  wife  for  life, 
and  he  directed  the  principal  after  her  decease  to  be  paid  to  his 
children,  that  is  to  say,  one  half  to  his  son  Q.,  and  one  half  to 
his  daughters  E.  and  C^  if  living  at  the  death  of  their  mother, 
and  if  any  of  them  should  die  in  the  lifetime  of  their  mother, 
leaving  issue,  he  gave  that  share  to  the  issue  of  snch  child  or 
cbildien  eqn^y  at  the  age  of  twenty-one  years,  ca  day  of  mar- 
riage ;  but  if  any  of  them  should  die  before  the  age  of  twenty- 
one  years  without  issue,  he  gave  that  share  to  the  iurvivort; 
and  if  all  of  them  should  die  without  leaving  children,  the  same 
was  to  fall  into  the  residue.  C.  died  leaving  children.  E.  after- 
wards died  under  twenty-one,  and  without  issue.  The  question 
was,  whether  the  children  of  C,  were  entitled  to  any  part  of  the 
share  of  &.  Lord  Thnrlow  said  that  this  was  one  of  those 
cases  in  which  he  had  the  mortification  to  see  that  what  was 
moat  probably  the  testator's  intention  could  not  be  executed, 
Cor  want  of  his  having  been  properly  advised,  and  having  suffi- 
ciently explained  himself;  that  he  thought  the  testetor  meant 
the  children  should  take  tbe  share  which  would  have  accrued  to 
the  parent  if  living ;  but  not  having  said  ao,  but  Unuted  such 
share  to  the  survivors  or  survivor,  he  must  declare  G.,  as  tbe 
only  surviving  child,  entitled  to  the  whole  of  E.'s  share,  and 
det^ed  accor£ngly. 

80,  in  the  case  of  Milsom  v.  Awdry,  (b)  whcxe  a  testa* 
tor  bequeathed  the  residue  of  his  personal  estate  to  *  txns-  [  611  ] 
tees,  upon  trust  to  pay  and  apply  tbe  same  to  and  among 
his  nephews  and  niecefi  (tbe  sons  and  danghters  of  his  late 
tsothers  and  sister  M.  D.  and  H.)  equally  between  them  for 
their  lives,  the  children  of  such  of  them  bis  said  brothers  and 
sister  to  have  only  their  father's  or  mother's  share ;  and  after  the 
death  of  either  of  the  testator's  said  nephews  and  nieces,  in  trust 
to  call  in  the  share  of  the  principal  money  out  of  whidi  the  said 
interest  was  to  be  paid,  and  pay  it  equally  unto  and  among  tbe 
children  of  snch  of  his  said  nephews  and  nieces  as  shonld  bap- 
pen  to  die ;  and  if  any  of  his  (the  testator's)  said  nephews  and 
nieces  shonld  die  without  leaving  any  child  or  children,  then  the 
share  or  shares  of  him,  her  or  tbem  so  dying  should  go  to  and 
among  the  mrvivors  and  twrvwor  of  them  in  manner  aforesaid. 
One  nephew  died  without  leaving  issue ;  then  another  died 
leaving  issue ;  a  third  then  died  without  issue,  leaving  a  sole 
survivor.  Sir  B.  P.  Arden,  M.  B,,  after  much  hesitation,  de- 
it)  3  B.  c.  c.  4eB,  n. 
(I>)  S  Vea.  566.     See  hIh>  Wallen  v.  Andiewi,  9  Hoora,  S48. 
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cided  that  the  share  of  the  third  belonged  exdosively  to  the 
flotvivor,  and  was  not  divisible  (as  had  been  contended  by  the 
issue  of  the  second)  between  him  and  such  issue. 

Again,  in  the  case  of  Davidson  v.  Dallas,  (a)  where  a  testator 
bequeathed  to  the  children  of  his  brother  R.  D.  £30bO,  to  be 
equally  divided  among  them,  and  if  either  of  them  should  die 
before. the  age  of  twenty-one  years,  their  shares  to  go  to  the 
survivors.  Lord  Eldon,  after  referring  to  the  rule  for  constrmng 
"  survivors  "  as  importing  others,  observed  ^at  there  was  noth- 
ing in  this  will  indiuating  a  general  intention  upon  which  the 
forced  construction  of  the  term  "  survivors  "  had  been  adopied. 
The  words  must  therefore  have  their  natm^  meaning. 

So,  in  the  case  of  Crowder  v.  Stone,  (b)  wbere  a  tes- 
[  613  ]    tator  *  bequeathed  certain  stock   in  the  funds  to   fab 

executors,  in  trust  for  his  wife  and  brother  fm  their 
respective  lives,  and  after  the  decease  of  the  snrvivoT  to  be 
divided  -eqnally  between  his  nephew  and  four  nieces ;  and  in 
case  of  the  death  of  bis  said  nephew  or  of  any  or  either  of  his 
said  nieces,  without  lawful  issue,  before  their  respective  parts  or  ■ 
shares  should  become  dae  and  payable  to  them,  then  the  part 
or  share  of  him,  her,  or  them  so  dying  without  issue  as  afore- 
said, shoold  go  and  be  equally  divided  between  and  amongst 
the  survivor  and  survivors  of  them  share  and  share  alike.  At 
the  decease  of  the  testator's  wife,  (who  survived  his  brother,) 
one  niece  only  survived,  several  of  the  deceased  nieces  having 
left  issue.  1/ord  Lyndliurst  held  that  the  smvivor  was  entitled 
to  the  whole.  "It  was  contended,"  he  observed,  "that  the 
words  '  survivor  and  sorvivore  of  them '  were  to  be  construed 
'  other  and  others.'  That  is  a  construction  which  the  Court  tias, 
in  some  cases,  put  upon  those  or  similar  words ;  but  it  is  what 
Lord  Eldon,  in  Davidson  v.  Dallas,  (c)  calls  a  '  forced  con- 
struction of  the  term  survivor,'  and  he  contrasts  it'with  what  be 
calls  its  'natural  meaning.'  It  is  a  construction  which  the 
Court  may  sometimes  be  compelled  to  adopt,  in  order  to  acKM)m- 
plish  the  intention  which  appears  on  the  whole  of  the  will ;  and 
in  Wilmot  v.  Wilmot  it  was  scarcely  possible  to  put  any  other 
meaning  on  the  words.  But,  in  looking  at  the  language  and 
the  provisions  of  this  will,  I  do  not  find  any  such  necessity ; 
and  it  seems  to  me,  that  the  words '  survivor  and  survivors ' 
are  here  to  be  taken  in  their  natural  meaning.  The  shares 
which  became  subject  to  the  operation  of  the  bequest  to  the 
survivor  and  survivcvs,  will  be  divisible  among  such  only  of  the 

five  legatees  as  were  living  at  the  time  when  the 
{  613  ]     events  happened* on  which  the  shares  were  to  go  over 

respectivdy." 
Again,  in  the  case  of  Eaoelagh  v,  Ranelagb,  (d)  where  a  tes- 
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tator,  after  bequeaibing  certain  pecnaiary  legacies  to  his  chil- 
dren for  life,  added,  "  in  case  of  the  demise  of  any  of  the  above 
partiea  without  legitimate  issne,  their,  his,  or  her  proportions 
to  be  divided  among  the  survivori."  Lord  Brougham,  C, 
treated  it  as  clear  (though  it  was  not  necessary  to  decide  the 
point)  that  the  word  "  survivors "  was  used  in  its  plain  and 
obvious  sense,  as  meaning  such  of  the  individuals  named  as 
should  be  living  when  any  of  them  happened  to'die. 

And  lastly,  the  same  construction  prevailed  in  the  case  of 
Cromek  v.  Lumb,  (a)  as  to  a  clanse  providing  that,  in  case  any 
of  the  testator's  grandchildren  (who  were  the  objects  of  a  prior 
gift)  should  die,  being  a  son,  under  the  age  of  twenty-three  and 
without  lawful  issue,  or,  being  a  daughter,  under  that  age  and 
unmarried,  then  the  share  or  shares  of  him,  hei,  or  them  so 
dying  should  go  to  the  twvivor  and  smrvivors,  and  the  lawful 
issue  of  such' as  might  be  dead.- 

And  the  mere  circumstance,  that  there  occurs  in  the  same 
will,  in  reference  to  another  subject  or  other  subjects,  an  instance 
of  the  words  "  survivor  "  and  "  other  "  being  used  conjunctively 
and  as  if  synonymous,  is  not  considered  to  imply  an  intention 
that  "  survivor,"  standing  alone,  shall  have  the  same  force  or 
signification  ae  the  term  with  which,  in  other  instances,  the  tes- 
tator has  associated  it 

Thus,  in  the  case  of  Winterton  v.  Crawfurd,  (b)  where  a  testa* 
tor  devised  the  residue  of  his  real  estate  to  trustees,  upon 
trust  as  to  one  third  to  pay  the  rents  to  the  separate  *  use  [  614  ] 
of  his  daughter  Haniet  during  her  life,  and  after  her 
dDcease,  in  trust  for  all  her  children,  in  equal  shares,  and  the 
respective  heiis  of  their  bodies ;  and  in  case  one  or  more  of  snch 
children  shonld  die  without  issue,  then  as  to  his,  her,  or  their 
share  or  shares,  in  trust  for  the  survivors  or  survivor  and  others 
or  other  of  them;  and  after  giving  the  other  two  thirds  by  aim* 
ilar  limitations  to  his  daughters  Lonisa  and  Fanny,  with  re- 
mainder to  their  children,  the  testator  proceeded  to  declare, 
that,  in  case  one  or  mote  of  his  said  daughters  should  die 
without  issue  of  her  or  their  body  or  bodies,  then  the  share 
or.  shares  of  her  or  them  so  dying  should  be  in  trust  for  the 
mnrivort  or  survivor  of  them  for  tie  lives  or  life  of  snch  sur- 
vivors or  survivor,  to  be  held  and  enjoyed  by  the  trustees  for 
the  joint  natural  lives  of  such  stirvivora  of  the  testator's  said 
daughters,  in  trust  for  them  as  tenants  in  common,  and  the 
rents  .and  profits  of  the  accruing  share  or  shares  to  be  for 
theb  separate  use,  and  after  the  decease  of  the  survivor  of  his 
said  daughter,  in  tnut  for  the  child  and  children  of  the  survivors 
or  surviiipr  of  his  said  daughters  per  stirpes,  and  the  heirs  of 
the  bodies  of  snch  child  and  children ;  and  in'  case  any  one  or 

(a)  S  Ton.  t  Coll.  H5.  (t)  1  Bnu,  &  H;l.  407. 
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mate  of  aiuih  children  abonld  die  withoat  iuiie,  iben  as  to  the 
shaies  of  him,  het,  ai  them  bo  dyiog,  in  tnist  for  the  lunravof's  or 
sarmvoTt  others  or  otker  of  them,  and  the  fadzs  of  the  body  of ' 
8Qcb  taxmon  or  rarriTOt,  other*  or  other  of  them ;  and  if  all 
soeh  cbildrea  bnt  one  should  die  witbont  ieene,  in  trost  for  ench 
sarviving  or  only  child  and  the  heiiB  of  bis  or  her  body  \  and  in 
default  of  snch  iaene,  in  tmst  for  testator's  nepbewa.  Fanny 
died,  leaving  children.  Lonisa  afterwards  died  witbont  qhildren, 
and  the  share  of  Lonipa  was  claimed  by  and  was  now  held  to 
belong  to  Harriet,  the  only  Borriving  daughter,  to  the  exctoson 
of  the  cbildten  of  Fanny.  Sir  J.  Leach,  M.  B.,  said — 
[  615  j  "  In  order  to  efiSectaate  the  intention  *of  the.  testator, 
the  Conrt  aomefimes  gives  to  the  wend  '  snrvivora'  the 
sease  of  '  other*.'  Here  the  expressions  of  tiie  testator  aie  too 
precise  to  impute  to  him  such  an  intention ;  and  the  sorvivoi*  are 
to  take  ae  tenants  in  common  for  life  for  their  separate  ok,  which 
is  wholly  incoDRsteBt  with  the  notion  that  the  testator  meant 
that  ^e  children  of  a  deceased  dangbtw  shonld,  as  to  this  third 
share,  stand  in  the  place  of  their  parent  It  is  tme  that,  in  the 
gjfl  over  after  the  death  of  the  Barriving  daughter  to  the  children 
of  the  earvivxHS  or  enrvivor,  the  words  '  sorvivors  or  survivor,' 
may  receive  a  more  enlaced  meaning.  The  intention  of  the 
testator  appears  to  have  been,  that  no  part  of  hisreal  estate  ^ould 
go  over  to  bis  nephews,  except  in  the  event  of  thefBulme  of  Issue 
of  all  his  three  daughters :  and  this  intention  would  be  defeated, 
i^  upon  the  death  of  lady  Winterton  (a)  without  issue,  whi<A  is 
stated  to  be  a  probable  event,  the  children  of  the  deceased  tfister 
were  excluded.  This  qaestion  cannot,  however,  be  decided  dur- 
ing Lady  WinterttMi's  life ;  and  all  that  can  now  be  done  is  to 
declare,  that  Lady  Winterton  is  entitled  for  life,  to  her  separate ' 
use,  to  the  one  third  share  of  the  real  estate,  which  by  the  will 
was  given  to  her  eistei  Louisa." 

Sir  J.  Leach'B  observation,  in  r«ard  to  the  ineonsistency  of 
the  devise /or  life  to  the  sorvivors  with  the  supposition  that  the 
(Jiildrcn  of  the  deceased  devisees  were  to  stand  in  their  place,  is 
inconclusive,  because,  thoi^h  the  estate  for  life  could  not  take 
e&ct  as  to  any  deceased  child,  the  devise  in  remainder  to  the 
issue  of  such  child  might.  Indeed,  if  his  Honor  was  right  in  tlw 
opinioo  expressed  by  him,  that  after  the  death  of  the  last  surviv- 
ing daughter  the  property  woold  go  over  tg  the  children 
[  616  ]  of  the  *  deceased  dan^ter,  and  not  to  the  ulterior  devi- 
sees, there  seems  to  be  great  difficulty  in  maintaining 
the  soundness  of  his  decision,  as  it  has  the  efiect  of  reading  words 
occurring  in  different  parts  of  the  same  will  in  varioiu  senses. 
The  ease  too  would  tben  be  in  direct  opposition  to  Doe  j>.  Wain- 
wright,  (b)  where  evmt  m  a  deed  the  limitation  of  caross  remain- 

ir  at  the  ihrM  dauKhten. 
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deiB  in  tail  to  surviving  chlMreD  waa  held  to  take  effect  in  favor 
of  the  ieaue  of  a  deceased  child,  on  the  sole  groond  of  ita  appear- 
ing, by  the  terms  of  the  altimate  limitation,  that  the  estate  was 
not  to  go  over  onlesB  the  iBsne  of  all  the  children  failed. 

In  a  recent  case,  however,  it  was  considered  that,  where  the 
gift  to  the  pnrvivors  was  to  take  effect  in  the  event  of  the  decease 
of  any  of  the  prior  objects  of  gift  combined  with  some  collateral 
event,  the  rule  of  constanction  adopted  in  the  preceding  cases  did 
not  apply,  bat  that  the  word  "survivor"  might  be  construed 
other,  on  the  ground,  it  should  seem,  that  as  in  such  cases  the 
tdtetior  or  subetitated  gift  ie  not  to  take  eff^  ebsolutely  and 
simply  OD  the  decease  of  the  prior  objects,  it  is  the  less  likely 
that  the  testator  should  intend  survivotship  to  be  an  essential 
ingredient  in  the  qualification  of  the  nlterior  or  substituted 
l^atees. 

The  case  here  referred  to  is  Alton  i;.  Brooks,  (a)  where  a  testa- 
tor bequeathed  £1500  stock  to  A  and  B  daring  their  lives,  in 
eqnal  shares,  and  immediately  on  the  death  of  either  he  directed 
his  trustees  to  pay  the  share  of  each  deceasing  legatee  to  her 
children  who  should  be  living  at  their  mother's  decease,  and  who 
should  attain  the  age  of  twenty-one  years,  the  interest  in  the 
mean  time  to  be  applied  for  maintenance ;  but  in  ca»e  at^/  of 
such  children  should  die  before  they  should  attain  the 
age  of  twenty-one  *yews,  the  testator  gave  the  share  of  [  617  ] 
such' deceasing  child  to  the  survivor;  provided  always, 
that  t»  case  either  of  them,  the  said  A  or  B  should  leave  oi^ 
cMld  living'  at  their  respective  deceases,  but  which  should  all  die 
before  they  attained  the  age  of  twenty-one  years,  then  the  trustee 
were  to  assign  the  share  of  such  legatee  so  dying  onto  the  survi- 
vor of  them,  the  said  A  and  B,  her  executors  or  administrators. 
A  died  in  the  lifetme  of  B,  leaving  a.child  who  attained  twenty, 
one ;  B  afterwards  died  without  issue.  Sir  L.  Shadwell,  V.  C., 
held  A  to  be  entitled  to  B.'s  moiety,  observing,  "  the  word  <  sur- 
vivor '  must  of  necessity  be  taken  to  mean '  other,'  for  the  testatOT 
contemplated  the  event,  not  of  one  of  the  legatees  dying  in  the 
lifetime  of  the  other,  but  of  one  of  them  dying  childless." 

There  appears  to  be  much  good  sense  in  the  distinction  here 
suggested  by  his  Honor,  and  had  it  originally  obtained,  a  lai^  i 
amount  of  litigation  would  probably  have  been  prevented;  but 
the  authorities  seem  now  to  present  an  insuperable  obstacle  to  its 
adoption,  for,  in  almost  every  instance  in  which  the  strict  con- 
etntction  of  'the  word  "  sorvivor  "  has  prevailed,  the  gift  to  the 
survivors  was  to  take  effect  in  the  event  of  the  death  of  the  pre- 
deceasing objects  without  issue,  or  combined  with  some  other 
contingency.  In  Ferguson  v,  Dunbar,  Milson  v.  Awdry,  David- 
sofi  V.  Dallas,  and  lastly  in  Crowder  v.  8tone,*(wbich  is  a  recent 
and  leading  case,)  the  gift  over  was  to  take  effect  on  any  of  the 
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objects  dying,  either  without  issue  or  under  age,'  and  yet  it  was 
held  to  apply  only  to  the  persons  actually  living  at  the  period  in 
question,  seeing,  therefore,  that  the  case  of  Alton  v.  Brooks  was 
professedly  grounded  on  a  ciicumstsnce  which  is  commoQ  to 
nearly  all  the  authorities,  and  that  some  of  those  authorities  were 

not  cited  to  or  present  to  the  mind  of  the  learned  and 
[  618  ]      able  Judge  who  decided  it,  the  case  can  hardly  be  *  relied 

on  as  a  general  author)^.  In  fact,  a  different  role  pre- 
vailed in  the  subsequent  case  of  Learning  v.  Sherratt,  (a)  which  . 
may  be  added  to  t^e  authorities  for  giving  to  the  word  "  enrvi- 
Tor  "  a  strict  oonstmction.  A  testator  bequeathed  j£1000  to  each 
of  his  six  children  to  be  paid  at  twenty-one,  except  as  to  giils, 
one  half  of  whose  shares  yms  to  be  invested  and  the  int^^st  to 
be  paid  to  them  for  life,  and  the  principle  to  be  disposed  of  in 
such  manner  as  they  should  direct,  among  their  issue ;  and  in 
case  they  should  die  without  issue,  he  gave  the  principal  amoog 
the  snrvivorfl  of  his  children  in  equal  proportions.  The  testator 
tiien  gave  his  freehold  property  and  the  residue  of  his  personal^ 
to  tmstees,  Uie  proceeds  to  be  divided  among  his  children  when 
the  youngest  should  attain  twenty-one ;  one  half  of  the  daugh- 
ter's shares  to  be  invested,  the  interest  to  be  paid  to  such  daugh- 
ters, and  the  principal  to  be  disposed  of  in  sach  manner  as  they 
should  direct  among  their  children ;  but  if  there  were  no  children, 
then  such  share  to  be  divided  eqaally  among  the  survivors  of  the 
testator's  children ;  and  in  case  of  the  death  of  any  of  his  chil- 
dren, leaving  lawful  issue,  the  testator  gave  to  such  issue  the 
share  of  the  parent  so  dying  would  have  been  entitled  to  have. 
One  question  was,  whether  the  words  "  survivors  of  my  children  " 
were  to  be  construed  others.  Sir  James  Wigram  held,  that  the 
strict  construction  must  prevail.  He  said,  "  In  Davidson  v.  Dal- 
las, (b)  Lord  Eldon'a  language  f)bvlously  imports  that  ihe  word 
'  survivors '  is  to  be  construed  in  its  natural  sense,  unless  the  will 
itself  shows  that  it  was  used  by  the  testator  in  a  different  sense; 
and  Crowder  v.  Stone  (c)  is  to  the  same  effect.  In  Barlow  v. 
Salter,  {d)  the  dictum  of  tlie  Court  tends  ratlier  to  treat 
[  619  ]  *  tiie  word  as  having  a  technical  meaning,  (that  of 
'  others,')  impressed  upon  it  in  practice.  According  to 
Davidsontr.  Dallas,  one  reason  for  conBtming*  survivors'  to  mean 
'  others '  has  been  to  take  in  all  persons  who  should  be  bom 
before  the  period  of  distribution.  In  other  cases  the  object  sug- 
gested has  been  to  prevent  a  &mily  losing  the  provision  intended 
for  it  is  by  the  death  of  a  parent  leaving  cnildren.  The  reason  of 
tbe  former  of  these  cases  could  not  occur  here,  in  the  case  Of  the 
residue,  because  the  testator's  own  children  we  the  legatees  of 
that  residue.  And,  according  to  the  constraction  that  I  feel 
myself  at  liberty  ft>  put  upon  that  clause  in  the  will  which,  in 

(a)  3  Hare,  U.  (&)  14  Vea.  S76.         (c)  a  Rosa.  S17.         (d)  17  Va.  tT9. 
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oertaia  cases,  substitutes  the  isaae  for  the  pareots,  I  think  the 
testator  has  guarded  against  the  second  inconvenience ;  and,  bo 
far  at  least  as  the  residue  is  concerned,  I  think  that,  in  the  resid- 
uary clause,  the  word  '  survivor '  muqt  be  construed  m  its  natu- 
ral sense,  and  that  this  construction  of  the  word,  in  one  part  of 
Hie  will,  moat,  in  this  will,  determ  ine  its  construction  in  the  other 
part'also." 

The  result  then  would  seem  to  be  that  the  word  "  survivor," 
when  anexplained  by  the  context,  must  be  interpreted  according 
to  its  liter^  import ;  but  the  convictioa  that  this  oonstructioa 
most  commonly  defeats  the  actual  intention  of  testators  will  no 
doubt  induce  a  readiness  in  the  Conrts  to  listen  to  any  arffamenta 
drawn  from  the  context  for  reading  the  word  "  Bumvor"  as 
synonymous  with  other.  And  the  writer  cannot  dismiss  the 
subject  without  the  cautionary  remark,  ^lat  the  present  state  of 
the  anthorities,  by  catting  off  the  hope  of  any  considerable  aid 
from  liberality  of  construction  in  correcting  this  often-occuiring 
slip,  should  teach  to  framers  of  wills  the  necessity  of  inoreased 
attention  to  its  avoidance. 

-  *IL  It  has  long  been  an  established  rule,  that  claases  [620} 
disposing  of  the  shares  of  devisees  and  legatees  dying 
before  a  ^veu  period,  do  not,  without  a  positive  and  distinct 
indication  of  intention,  extend  to  shares  accruing  under  the 
clauses  in  question.  "  As  where  a  man  gives  s  sum  of  money  to 
be  divided  amongst  four  persons  aa  tenants  in  common,  and  de- 
clares, that  if  one  [qu.  any]  of  them  died  before  twenty-one  or 
mairiage,  it  shall  survive  to  the  othero.  If  one  dies,  and  three 
are  living,  the  share  of  that  one  so  dying  will  survive  to  the  other 
three ;  but  if  a  second  dies  nothing  will  survive  to  the  remainder 
but  the  second's  original  share,  for  the  accruing  share  is  as  a 
new  legacy,  and  there  is  no  further  survivorship."  (a) 

Thus,  in  Ex  parte  West,  (b)  were  a  testator  bequeathed  to  A, 
B,  and  C,  ihe  Uuee  sons  of  e.,  XIOOO  each,  the  interest  to  be 
added  to  the  principal  yearly,  until  they  should  respectively  attain 
the  age  of  twenty-one  years ;  and  in  etue  cmy  of  them  should  die 
before  that  age,  then  to  the  turvivora.  A,  and  then  B,  died  under 
twenty-one ;  and  the  question  (which  was  raised  upon  petition) 
was,  whether  that  part  of  the  share  of  B,  which  accrued  to  him 
on  the  death  of  A,  went  over  to  C  on  the  death  of  B.  Lord 
Tburlow  thought  it  did  not  survive  again ;  but  his  Lordship 
hesitating  to  <Kcide  it  upon  petition,  a  'bill  was  filed,  and  the 
cause  came  to  a  hearing  before  Sir  Lloyd  Kenyon,  AL  K.,  who 
decided  against  the  survivorship  of  such  accrued  share. 

(a)  Per  Lord  Hordwiche,  in  Fab  d.  BeiiBon,  3  Atk.  80.     Sm  &1io  Perkint  i>.. 
UicUetbHBite,  3  Ch.  Beo.  ITl  ;  S.  C.  I  P.  W.  274;  Radge  d.  Bukec,  Cae.  Temp. 
Talb.  124;  Bomei  v.  Ballard,  beforaLord  Sing,  ciL  2  Alk.  78. 
■{b)  1  B.  C.  C.  575,  [PerkioB's  ed.  aoua.]    See  also  Cronder  v.  Stone,  3  Rou.  317. 
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This  doctrine,  though  it  haa  been  much  die{4)proved  of,  ia  now 
well  established ;  but  the  question  sometimes  ariaes  as 
{  631  ]  *to  the  effect  of  particular  expiesaions  to  carry  the 
accrued  as  well  as  the  original  share. 

The  word  share  &om  an  early  period  {a)  has  been  held  not  to 
have  this  operation,  though  the  contrary  was  decided  by  Lord 
.  Hardwicke  in  the  case  of  Pain  v.  Benson ;  (6)  but  the  authority 
of  this  case  has  been  repeatedly  denied,  (c)  and  the  point  has  long 
ceased  to  be  the  subject  of  coctioveTsy.  One  example  of  the 
couBtmction,  therefore,  will  suffice.  In  the  case  of  Kickett  t>. 
OiUermard,  {d^  a  testator  bequeathed  <£300  to  four  persons,  to  be 
divided  into  equal  shares,  to  be  paid  at  twenty-one ;  and  in  case 
of  the  death  of  either  before  twenty-one,  such  share  to  survive  to 
the  others.  Two  of  the  legatees  died  during  minority  in  the  tes- 
tator's lifetime.  Sir  L.  Shadwell,  V.  C,  held,  that  on  the  death 
of  tlie  first,  his  fourth  devolved  to  the  other  three ;  on  the  death  of 
the  second,  his  original  foartb  devolved  to  the  two  survivors ; 
but  tJ)e  third  of  the  first-mentioned  fourtii,  which  be  would  have 
been  entitled  to  absolutely  if  he  bad  survived  the  testator,  lapsed. 

And  the  word  "  portion,"  which  is  evidently  synonymous  witii 
*'  share,"  has  also  been  held  not  to  comprise  an  accrued  share. 

Thus,  in  the  case  of  Bright  v.  Rowe,  (e)  where  a  testatrix,  by 
virtue  of  a  power,  appointed  the  reversion  of  a  sum  of  X2000,  in 
which  herself  and  her  husband  had  life  interests,  to  trustees,  upon 
trust  for  her  daughter  M.,  or  any  other  children  she  might  there- 
after have  by  her  hasband  J.,  to  be  equally  divided  be- 
{  622  ]  tween  them ;  but  it  was  her  *  will,  that  in  case  the 
jC2000  should  become  payable  before  M.  should  attain 
twenty-one  or  day  of  marriage,  or  before  any  other  of  her  chil- 
dren being  a  son  should  attain  twenty-one,  or  being  a  dan^ter 
the  same  age  or  marry,  then  the  trnstees  were  to  invest  the  same, 
and  apply  the  interest  of  each  child's  share  for  maintenance,  and 
when  any  such  children  being  sons,  should  attain  twenty-ooe,  or 
being  daughters  the  like  age  or  day  of  marriage,  upon  trust  to  pay 
them  their  respective  shares  of  the  principal  with  the  nnapimed 
interest.  Ana  in  case  her  said  daughter  M.,  or  any  other  child 
she  might  have  by  her  husband,  sboidd  happen  to  die  before  bis, 
her,  or  their  portion  or  portiona  of  the  said  sum  of  £  2000  i^nld 
become  payable,  then  the  same  should  respectively  go  and  beldng 
to  the  survivors  or  survivor  of  them.  The  testatrix  left  three 
children,  one  of  whom  died  in  1826,  and  another  in  1829,  before 
the  period  of  payment.    It  was  held  by  Sir  J.  Leach,  AL  B^  that 

(a)  Woodirard  o.  Qlaiabrook,  S  Vera.  388 ;  Birne*  v.  B»1Urd,  3  Atk.  79,  at.  Budge 
n.  Bsrker,  Cm.  Temp.  Talb.  124;  F«rkiDi  v.  MickleUiwoite,  1  F.  W,ST4. 
0,)  3  Atk.  78. 
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tbe  share  which  accrued  to  the  latter  oa  the  decease  of  the  ftnr- 
mer,  did  not  pasa  with  tbe  original  shexe  to  the  surviving  child. 
But  although  the  words  "  share  "  and  "  portion  "  will  not  pro- 
prio  vigoie  carry  the  accruing  share,  yet  if  the  testator  manifest 
an  intention  that  the  entire  property,  which  is  the  subject  of  dis- 
position, shall  pass  over  to  the  ultimate  objects  of  distribution  in 
one  mass,  and  that  all  tbe  shares,  original  and  accruing,  shall  be 
distributed  among  one  and  tbe  same  class  of  objects,  the  accruing 
shares  will  be  cairied  over,  together  with  the  original  shares,  to 
those  objects.  Thus,  in  the  case  of  Worlidge  v.  Churchill,  (a) 
where  a  testator  devised  bis  real  and  personal  estate  to 
'trustees  upon  trust  to  sell,  and  gave  the  moneys  aris-  [  623  ] 
ing  therefrom  in  trust  for  Ms  four  children,  R.,  £.,  W., 
and  J.,  to  be  equally  divided  among  them  on  their  attaining 
twenty-oae ;  but  if  any  of  them  died  under  that  age,  then  xucA 
deceased  cAt^j.sBARs  to  go  to  the  turvivors  or  survivor;  and  be 
directed  tbe  trustees  to  apply  the  interest  of  such  trust  money 
daring  their  minority  for  their  maintenance  and  education ;  but 
if  the  interest  should  be  more  than  sufficient  for  such  purpose,  he 
directed  tbe  trustees  to  lay  out  tbe  same  for  the  children's  mutnal 
benefit ;  but  if  alt  the  four  children  should  happen  to  die  before 
twenty-one,  and  leave  M.  living,  then  he  directed  tbe  trustees  to 
pay  M.  the  interest  of  such  tnut  rnoney  from  time  to  time,  as  it 
should  grow  due  ;  and  after  the  decease  of  all,  he  bequeathed  the 
said  tnat  money  to  the  children  of  hla  late  uncle  F.  J.  died  In 
testator's  lifetime.  R.  and  W.  survived  tbe  testator,  but  after- 
wards died  under  twenty-one.  The  question  was,  whether  E.> 
tbe  last  survivor,  was  entitled  to  the  accrued  shares  of  tbe  two 
deceased  survivors.  Mr.  Justice  Buller,  sitting  ffir  Lord  Thnriow, 
said,  "  If  this  were  res  nova,  and  there  was  a  limitation  to  survi- 
vors and  snrvivor,  no  one  could  collect  the  intent  to  be  otherwise 
than  that  the  sorvivor  aboald  take  the  whole ;  biU  if  the  case  bad 
rested  there,  I  should  have  thought  it  difficnlt  to  get  over  the 
objectiooa  But  the  strong  part  of  the  present  case  is  the  tes- 
tator's intention  to  keep  it  as  an  aggregate  fond ;  he  has  made 
use  in  two  different  parts  of  the  wUl  of  the  words  <  trust  money; ' 
that  expression  does  not  a[^ly  to  the  share  of  each 
child,  but  to  the  whole  fund  in  the  *  trustee's  hands,  [  634  ] 
and  takes  in  the  whole  fund  that  is  to  be  diatxibuted 
under  tiie  wilL     Tbe  second  place  where  be  uses  the  expression 

(a)  a  B.  C.  C.  4«e.  [Periciiu'i  ed.  4TI,  note  {a);  S  IVIilUau,  Ek.  (Id  Am.  ed.l 
8TT,  898;  H'Kaj  v.  Reniloa,  3  Mnrph.  31]  See  also  Barker  v.  Lea,  1  Tarn  413, 
iriiere  Sir  T.  Plainer,  M.  R.,  alio  reasoned  upon  the  iniention  apparent  In  the  will, 
thM  the  find  abookl  go  orer  among  the  legateea  in  one  man,  as  exdoding  tbe  doe- 
trioe  in  the  text ;  bnt  the  point  did  not  arise,  as  the  deceased  person  (whoBe  aUeged 
(bare  was  the  sabject  of  dupnie)  had  not  attained  (he  vesiiiiK  age,  and  dierefore  had 
DO  share  upon  which  the  limitation  over  conid  operate.  Tbit,  indeed,  wai  admitted 
br  his  Honor  in  his  jadgment,  bat  the  terms  of  the  decree  ate  contrarjr.  The  case 
aMmnds  in  inaccnraciei. 

VOL.  u.  SB 
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'  trust  monejf,'  is  in  the  gift  over  to  the  cbildien  of  his  unde ; 
and  though  the  expresaioDB  '  the  whole,'  or  '  all,'  are  not  nsed, 
the  words  '  trust  money '  are  tantamount  to  them." . 

So,  in  the  case  of  Eyre  v.  Maraden,  (a)  where  a  testator  gave 
his  real  and  personal  estate  to  trustees  upon  trust  to  sell,  and  ont 
of  the  income  of  his  estate  to  pay  certain  life  annuities  to  his 
children.  And  the  testator  then  directed  bis  trustees  to  accumu- 
late the  income  of  his  realty  and  personalty  for  the  benefit  of  his . 
grandchildren,  and  after  the  decease  of  his  surviving  child,  if  not 
sold  before,  to  sell  and  distribute  the  proceeds  among  bis  grand- 
children then  living  in  equal  shares,  except  the  share  of  F.,  the 
son  of  a  deceased  daughter,  half  of  whose  share  in  the  testator's 
estate  and  ef^ts,  in  consideration  of  the  benefit  ttiken  by  P. 
under  his  uncle's  will,  the  testator  gave  to  his  brother  G. ;  and  if 
any  of  bis  grandchildren  should  die  before  his  share  became  pay- 
able, leaving  issue,  sncb  issue  to  be  entitled  to  the  share  which 
his,  her,  or  their  deceased  parent  would  be  entitled  to  if  then  liv- 
ing ;  but  in  case  of  the  death  of  any  grandchild  without  leaving 
issue  before  he  or  she  should  become  entitled  to  receive  his  or 
her  share  in  manner  aforesaid,  then  his  or  her  share  was  given 
among  bis  surviving  grandchildren,  to  be  paid  at  the  same  time, 
and  in  the  same  maatner,  as  before  mentioned,  touching-  the  original 
share  or  shares  of  his  said  grandchildren.  One  question  was, 
whether  that  portion  of  the  shares  of  grandchildren  dying  with- 
out issue,  which  had  previously  accroed  to  them  by  the  pre- 
decease of  other  objects,  passed  over  with  the  original 
[  625  ]  shares  to  the  survivors,  •  or  belonged  to  their  representa- 
tives. Ijord  Langdale,  M.  R.,  while  he  admitted  the 
general  rule,  considered  that  here  the  testator  bad  manifested  an 
intention  that  the  accrued  and  original  shares  should,  at  the  de- 
cease of  his  surviving  child,  be  distributed  together  among  one 
and  the  same  class  of  objects.  He  observed  that  tlie  testator 
meant  that  an  aggregate  and  previously  undivided  fund  should 
be  then,  for  the  first  time,  divided  among  a  class  in  whom  the 
fund  vested  fiom  the  time  of  the  testator's  death,  snt^ect  to  a 
provision  for  divestment,  which  was  meant  to  be  applied  to  every 
interest — ^to  the  interests  which  accrued  in  tiie  grandchildren, 
and  to  the  interests  which  accmed  in  the  children  of  grand- 
children. 

Again,  in  the  case  of  Sillick  v.  Booth,  {b)  where  a  testatcnr 
devised  and  begueatbed  all  bis  real  estate  and  his  convertible 
personal  estate  to  trustees,  upon  tmst  to  convert  t^e  same  into 
money,  and  thereout  to  pay  his  debts,  funeral  expenses,  aod  a 
weekly  eum  to  his  wife,'  and  to  divide  the  residue  of  his  said 

(a)  2  Eee,  5U. 

[b]  1  You.  &CoU.  K.  C  l!l.  See  ulio  Lccniing  it.  Slierrsu,  1  Tou.&CoU.N.  C. 
ISI,  staled  Biile,  p.  518,  wliera  the  words,  'tbc  iiart  or  share,  tlic  pueai  h  dying 
would  hare  been  entitled  lo  have,"  were  held  to  compriu  ucning  shBrti. 
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estate  and  effects  equally  between  and  among  his  children  J.  M., 
and  C,  and  his  grandson  B.,  share  and  share  alike,  the  share  of 
M.  to  be  paid  her  as  hood  after  bis  decease  as  conveniently 
might  be ;  tbe  share  of  C.  to  be  paid  him  at  the  age  of  twenty- 
two,  and  the  share  of  R.  at  the  age  of  twenty-one  ;  and  in  case 
any  of  his  children  or  grandchildren  should  die  before  Mb  or  bei 
said  share  should  become  so  vested  (which  was  construed  to 
mean  payable)  as  aforesaid,  then  tbe  share  or  shares  of  him,  her 
or  them  so  dying  should  go  and  be  equally  divided 
among  tbe  survivors  and  survivor  of  them  *in  equal  [  626  J 
shares  and  propoitionB,  if  more  than  one,  and  if  but 
one,  then  the  whole  to  otuI  for  the  use  and  benefit  of  such  survivor, 
J.  and  C.  died  iu  the  testator's  lifetime,  tbe  latter  being  under 
twenty-two.  R.  survived  the  testator,  but  died  under  twenty- 
one.  Sir  K.  Bmce,  V.  C,  held  that  the  word  "  whole  "  meant 
the  entire  residue,  not  the  whole  share  merely,  and  consequently, 
that  iite  acoraed  as  well  as  the  original  shares  devolved  to  M. 
as  tbe  sole  survivor  of  the  four  residuary  legatees. 

It  is  clear,  however,  that  a  gift  over  in  case  all  the  legatees 
die  without  leaving  issue,  does  not  necessarily  indicate  that  a 
limitation  to  survivors,  in  case  of  the  death  of  any  without 
leaving  issue,  is  intended  to  carry  tbe  accruing  shares,  (o) 
Such  a  clause,  of  course,  divests  the  accruing  as  well  as  the 
ori^oal  shares  of  all,  on  the  happening  of  the  prescribed  event. 

It  may  be  observed,  that  upon  a  principle  very  similar  to  that 
which  governs  the  preceding  cases,  if  original  shares  are  given 
expressly  for  life,  and  accruing  shares  inde&nitely,  (which  of 
course  carries  the  absolute  interest,)  the  latter  are  not  considered 
as  impliedly  subject  to  the  restriction  in  point  of  interest  imposed 
on  the  original  shares  ;  (b)  for  although  it  is  highly  probable  that 
the  testator  had  tbe  same  intention  in  regard  to  the  accruing 
and  the  original  shares,  yet  this  is  not  eo  clear  as  to  amount  to 
what  the  law  deems  a  necessary  implication,  (c) 

'So,  where  a  testator  limits  an  estate  to  three  or  [6S7] 
tDore  objects,  subject  to  many  provisions,  with  a  devise 
over  of  the  whole  in  case  of  the  death  of  any  one  to  the  survi- 
vors, expressly  subject  to  the  provisions  contained  in  the  origi- 
nal gift,  and  goes  on  to  limit  tbe  property  in  case  of  the  death 
of  any  of  sncb  survivors  to  the  remaining  survivors  or  survivor, 
but  does  not  repeat  the  qiuUifying  words,  it  has  been  held  that  a 
similarity  of  intention  is  not  to  be  implied  in  regard  to  the  last 
limitation. 

(a)  Vanaergught  v.  BlBks,  2  Vw.  Jan.  SM,  [Samner's  efl.  note  (a}]. 

[b)  VkDdergDgbt  V.  Bloke,  3  Vea  Jan.  £34.  But  in  Doe  d.  (^gg  v.  Bndlej,  16 
East,  399,  latA  EllenboroaKh  cut  down  the  gift  of  a.  leaschald  bouse  to  lurviron  in- 
definitely  to.ftn  interest  for  life,  on  no  other  ground,  it  would  seem,  than  that  words  of 


TBTj  obecnre. 
(c)  Ai  to  wlutt  is  and  is  not  saefa,  iee  abo  ante,  rol.  I,  p.  460. 


limitBtion  were  used  in  the  original  ph,  not  in  the  gift  to  snrrivor*,  which  has  not  in 
general  been  considered  as  affording  more  than  conjectare.    The  will  certainly  was 
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Thus,  in  the  case  of  Georges  v.  Georges,  (a)  where  the  testa- 
tor gave  the  residue  of  his  estate,  both  real  and  personal,  to 
trustees,  in  trust  to  keep  the  same  together  till  the  Ist  day  of 
January,  1804,  and  till  that  period  to  dispose  of  the  profits  for  the 
benefit  of  his  daughter  and  granddaughters  as  therein  directed; 
and  then  as  to  the  final  disposition  of  the  rest  and  residue  of  the 
estate,  be  declared  that  all  such  parts  thereof  as  consisted  of  real 
estates,  slaves,  &o.,  should  be  upon  further  trnst,  that  his  said 
truateefi  should  iromediately  after  the  arrival  of  the  period  afore- 
mentioned divide  the  same  into  three  equal  parts  or  shares,  to 
and  for  the  separate  use  and  benefit  of  his  daughter  F.,  his 
granddaughter  K.,  and  his  granddaughter  S.,  whom  he  thereby 
willed  and  ordained  to  be  his  residuary  devisees  and  legatees  in 
manner  and  form  following,  (that  is  to  say,)  Stc  The  testator 
then  proceeded  to  declare  the  trusts  of  the  respective  thirds  in 
favor  of  his  daughter  and.  granddaughters  respectively,  and  their 
respective  children,  with  a  proviso  that  if  one  of  his  three  resid- 
uary devisees  should  die  before  the  period  should  arrive  for 
making  the  division  without  issue,  or  leaving  issue,  and  such 
issue  should  die  before  that  period,  then  the  division 
[  628  ]  should  be  made  between  "the  survivors  of  his  said  resid- 
uary devisees  aforenamed,  agreeable  to  the  same  direc- 
tions, and  subject  to  the  same  terms,  limitations,  and  restrictions 
as  were  thereinbefore  expressed  and  declared,  and  that  in  the  same 
manner  as  if  all  three  of  his  said  residuary  legatees  and  devisees 
were  then  alive;  and  if  two  of  them  should  depart  this  life 
before  the  arrival  of  such  period  without  issue  then  living  as 
aforesaid,  then  be  declared  It  to  be  his  farther  will  and  desire 
tha^  the  whole  should  be  in  trust,  and  to  and  for  the  use  of  the 
survivor  or  her  issue  living'  at  the  period  aforesaid.  P.  and  S. 
died  before  the  1st  of  January,  1804,  without  issnethen  living; 
but  R.  was  living  at  that  period.  The  question  was,  whether 
the  will  was  to  be  read  as  if  the  qnaliiying  words,  "  agreeable 
to  Ute  same  directions,  and  subject  to  the  same  terms,  linlita- 
tions,"  Sec,  which  occurred  after  the  gift  to  the  two  surviving, 
had,  also  been  inserted  after  the  gift  to  the  one  surviving.  It 
was  contended  that  necessary  implication  does  not  mean  only 
what  arises  from  force  of  language  or  plain  logical  conclusion, 
but  that  in  a  moral  sense,  and  not  in  a  grammatical  sense,  it  is 
when  there  exists  so  strong  a  probability  of  intent  that  it  would 
be  irrational  to  draw  a  contrary  inference.  But  liord  Eldon, 
after  great  consideration,  held  that  the  words  of  the  will  did  not 
raise  a  necessary  inference,  that  the  gift  of  the  whole  to  the  one 
surviving  was  intended  to  be  subject  to  the  same  limitataons  as 
the  share  which  that  survivor  would  have  taken  on  a  division 
between  the  three,  or  the  two,  would,  by  the  express  Words  of 

(a)  Hsjei'g  Inquiry,  i!. 
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the  will,  have  been  aabject  to,  and  that  such  a  construction 
would  be  mainly  founded  on  conjecture. 

The  principle  that  restrictions  or  qualifications  applied  to  origi- 
nal Eihaies,  are  not,  by  necessary  inference,  to  be  ex- 
tended to  accruing  shares,  is  further  illustrated  by  'the  [  629  ] 
case  of  Gibbons  v,  Langdon,  (a)  where  a  testator  be- 
queathed X2800  stock,  in  trust  for  his  wife  for  life,  and  at  her 
decease  to  be  equally  divided  between  his  three  aons  and  daugh- 
ter, the  interest  of  his  daughter's  share  to  be  paid  to  her  for  life,  and 
at  her  decease  the  said  share  to  be  equally  divided  among  her 
children  living  at  the  testatur's  decease  at  the  ages  therein  men- 
tioned. If  his  daughter  had  no  children  living  at  her  deceape, 
her  share  to  be  equally  divided  among  such  of  his  sons  who 
were  then  living,  or  theii  issue;  but  if  any  of  his  said  sons  and 
daughter  should  die  before  his  said  wife  and  without  leaving  any 
issue,  such  share  or  shares  to  be  equally  divided  among-  his  other 
children;  but  if  all  his  children  should  die  without  issue  before 
his  said  wife,  then  to  his  next  of  kin.  One  of  the  sons  died  in 
the  lifetime  of  the  wife  and  without  issue,  and  the  question  was, 
whether  the  share  of  the  daughter,  in  her  deceased  brother's 
share,  was  subject  to  the  tmata  affecting  her  original  share.  Sir 
L.  Sbadwell,  V.  C, decided  in  the  negative,  his  Honor  observing 
that  it  would  be  nothing  but  conjecture  if  he  were  to  say  that 
the  testator  meant  his  daughter  to  take  her  accruing  share  with 
the  same  limitations  over  to  her  children  as  her  original  share 
was  subject  to. 

Upon  the  same  principle  it  is  clear  that,  where  the  subject  of 
gift  is  disposed  of  among  the  original  objects  in  unequal  shares, 
there  is  no  necessary  inference,  in  the  absence  of  any  declared 
intimation  of  intention  to  assimilate  the  accruing  to  the  original 
shares,  that  the  survivors  are  to  take  accruing  shares  in  the  same 
relative  proportions,  (b) 

But  here  it  is  proper  to  observe,  that  though  a  departure  from 
the  ordinaiy  rules  of  construction,  for  the  purpose  of 
bringing  a  devise  or  *  bequest  within  dne  limits,  is  not  [  630  ] 
an  acknowledged  principle  of  construction,  indeed  is 
always  professedly  discarded,  yet  it  is  impossible  to  deny  that, 
where  the  bequest  of  the  accruing  shares  would  be  void  for 
remoteQesB,  unless  the  qualifications  applied  in  terms  to  the 
original  shares  are  extended  to  such  accruing  shares,  the  Courts 
have  lent  a  more  willing  ear  to  such  construction,  than  the  pre- 
ceding cases  prepare  us  to  expect.  An  example  of  this  occurs 
in  the  case  of  Trickey  v.  liickey,  (c)  where  a  testator  be- 
queathed the  residue  of  his  personal  estate  to  timstees,  in  trust 
for  his  daughter,  and  after  her  decease  for  all  and  every  the  child 

(a)  S  Sim.  !60. 

(6)  Walker  v.  MsId,  I  JadL.  &  Walk.  I,  (toted  post. 

(c)  3  Uji.  &  Km.  aeo. 
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or  children  of  bis  danghter,  Bhare  and  share  alike,  when  they 
should  respectively  attain  twenty-one,  with  maintenance  in  the 
mean  time ;  and  m  case  any  of  the  said  children  should  die 
under  twenty-one  and  leave  one  or  more  child  or  children  who 
shotUd  survive  the  testator'i  davg'hler  and  live  to  attain  twenty- 
one,  such  child  or  children  to  be  entitled  to  his  or  tbeir  parent'6 
share ;  provided  ako,  that  in  case  any  child  or  children  of  bis 
daughter  should  die  before  attaining  twenty-one,  the  share  or 
shares  of  sooh  child  or  children  should  go  to  the  survivor  or 
survivors,  and  the  iaaue  of  any  deceased  child  or  children  who 
shonld  marry  and  die  under  twenty-one,  to  be  equally  divided 
between  them  if  more  than  one ;  the  issue  of  any  deceased  child 
or  children  to  stand  in  the  place  of  the  parent  or  parents,  with 
a  limitation  over,  provided  there  should  be  no  child  of  hit  deuigh' 
ter,  or,  there  being  amy  such,  no  one  of  them  should  live  to  attmn 
twetUy-one,  nor  leave  any  issue  who  should  live  to  attain  that  age. 
By  a  codicil,  the  testator  willed  that,  on  failure  of  childiea 
and  grandchildren  of  his  daughter,  ae  in  his  will  was 
[  631  ]  expressed,  his  bank  stock,  etc^  shonid  be  transferred  *to 
certain  relations.  It  was  contended  that  the  testator's 
intention  was  that  all  such  grandchildren  of  his  dan^ter  as 
should  attain  twenty-one,  should  take  a  vested  interest,  and  ihat 
tiie  limitation  over,  which  was  to  take  effect  only  upon  failure 
of  such  grandchildren,  was  too  remote ;  but  Sir  J.  Leach,  IVL  B., 
observed,  that  it  was  reasonable  to  intend  that  the  testator 
ineaat  that  the  same  grandchildren,  who,  by  the  former  clause, 
were  to  take  their  parent's  original  share  should  take  that  portion 
of  tbe  ^are  which  accrued  by  the  death  of  another  child  of  the 
daughter  without  leaving  is8Qe,'and  which  their  deceased  parent, 
if  living,  would  have  taken,  namely,  the  grandchildren  only  mho 
should  survive  the  daughter.  If  the  prior  gifts  were  only  ib  favmr 
of  grandchildren  who  should  survive  the  daughter,  the  gift  over 
most  be  intended  to  take  effect  upon  tite  ftuJore  of  the  f<xmer 
gifts. 

IIL  Another  question  which  arises  under  gifts  to  survivors  ia, 
whether  they  mean  survivors  indefinitely,  or  survivors  at  some 
specific  point  of  time.  Where  tbe  objects  sre  tenants  in  common 
it  was  for  a  long  period  considered  that  indefinite  survivonrfnp 
being  inconsistent  with  a  tenancy  in  common,  some  period  was 
to  be  found  to  which  the  wwds  tk  survivorship  could  be  referred. 
This  reasoning,  however,  is  obviously  incondusive,  for  althon^ 
survivorship  is  not  incident  to  a  tenancy  in  common,  yet  there 
is  no  iDConaisteQCy  between  a  tenancy  in  common  and  an  ex- 
press  limitation  to  survivors,  (a)     The  testator's  intention  that 

(a)  Bee  jadgmeat  in  Doe  d.  Borwell  v.  Abe^r,  1.  H.  &  Setw.  418.    SomatiiiMi  > 
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the  property  shall  devolve  to  the  sorvivora  is  better 
'effect^  by  an  express  gift  to 'them  than  by  a  joint      [633] 
tenancy,  the   suivivorsbip  whicli  ia  incidental  to  the 
iatter  being  liable  to  be  defeated  by  a  severance  of  the  tenancy. 

In  seeking  for  a  period  to  which  the  words  of  sorvivorahip 
could  be  referred,  the  obviooa  rule  where  the  gift  took  effect  in 
possession,  immediately  on  the  testator's  decease,  was  to  treat 
theee  words  as  intended  to  provide  against  the  death  of  the 
objects  in  the  lifetime  of  the  testator,  the  devise  affording  no 
other  point  of  time  to  which  they  could  be  referred  j  accordingly 
we  find  thiB  to  be  the  established  construction.' 

Thns,  in  the  case  of  Lord  Bindon  v.  Earl  of  Suffolk,  (a)  where 
a  testator  bequeathed  £20,000  (due  to  faim  from  the  ciown)  to 
hia  five  grandchildren,  share  and  share  alike,  equally  to  be  divi- 
ded between  them,  and  if  any  of  them  died,  his  share  to  go  to  the 
tvrvivors  and  survivor  of  them;  Lord  Cowper  said,  that  by  the 
first  words  it  was  very  plain  that  the  legatees  were  tenants  in 
common,  and  by  the  subsequent  words  it  must  be  intended,  if 
any  of  them  should  die  in  tiie  lifetime  of  the  testator. 

This  decree,  however,  was  reversed  in  the  House  of  Lords,  on 
the  ground  that  the  words  in  question  referred  not  to  the  death 
of  the  testator,  but  to  the  time  of  receiving  the  money,  which 
was  a  debt  due  fixim  the  crown  of  rather  a  desperate  nature ; 
bat  the  principle  of  Lord  Cowper's  decision  1^  since  been 
repeatedly  recognized.  (A) 

*  The  more  recent  case  of  Smith  v.  Horiock  (c)  pse-  [  633  ] 
sents  an  instance  of  a  similar  construction  in  reference 
to  real  estate.  A  testator  gave  all  his  real  and  personal  property 
to  be  equally  divided  between  his  two  children,  and  to  the  longest 
liver  in  fee  simple ;  (there  were  some  intervening  words,  which 
are  immaterial  to  the  point  in  question  ;)  and  it  wevs  held,  that 
one  child  who  alone  survived  the  testator  took  the  whole. 

Where,  however,  the  gift  was  not  immediate,  (i.  e.  in  posses- 
sion,)  there  being  a  prior  life  or  other  particular  interest  carved 
out,  80  that  there  was  another  period  to  which  the  words  in 
qaestion  could  be  refened,  the  point  was  one  of  greater  difficnl- 
ty.     In  these  cases,  indeed^  as  well  as  in  those  of  the  other  class, 

{a)  1  F.  W.  99.  Bnt  Me  Bawei  n.  Havei,  I  Wl]«.  165;  S.  C.  3  Atk.  5S3,  where 
the  Uitfttor  de-riied  au  eilaU  to  his  four  fonnger  dil[dren  In  fee  a«  icnanu  in  com- 
mon, mud  not  as  joiot  teDama,  with  benefit  of  lamivonkip ;  und  Lord  Uardiricke  held 
diat,  inainiDch  aa  penonaJ  euate  wu  bequeathetl  to  them  with  a  litDitation  (□  llie 
mrriTOT,  if  oiij  of  tbem  died  itndtr  age  and  untaomW,  the  devise  of  the  real  eatRte 
waa  to  receire  tbe  tame  Mnatmctloa. 

(ft)  See  Roebuck  r.  Dean,  S  Vea.  Jnn.  S6T ;  Rnuell  i^.  Long,  i  Vea.  G53  [Snm- 
ner*!  ed.  UI,  note  (a)]. 

U)  7  Taont.  179.  Bnt  tee  Bariterc  Ojle*,  1  F.W,  SSO,  poat;  Bliaiet  n.  Cno- 
ireU,  1  Salk.  3SG ;  Doe  d.  BorweU  n.  Abe;,  I  Mau.  &  8. 438,  poat. 
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the  Ckturts  for  a  long  period  uniformly  applied  the  words  of  etu- 
vivorship  to  the  death  of  the  teetator,  on  the  Dotion  (as  already 
observea)  that  there  was  no  othet  mode  of  reconcUing  them 
with  the  woida  of  severance  oeating  a  tenancy  in  common. 
The  weight  ascribed  to  this  argument,  howerer,  was  still  mote 
extraordinary  in  these  than  in  the  former  oases ;  for,  even  if  iii- 
definUe  survivorship  were  inconsistent  with  a  teaaacy  in  com- 
mon  (but  which  it  clearly  was  not),  yet  surely  there  could  be  ao 
incongruity  between  such  an  interest  and  a  linoitation  to  the 
Burvivore  ai  a  given  period ;  nevertheless,  decieion  rapidly  fol- 
lowed decision,  in  which,  on  reasoning  of  this  kiiid,  survivorship 
was  held,  in  cases  of  this  sort,  to  refer  to  the  period  of  the  tes- 
tator's decease.^ 

One  of  the  first  of  these  cases  is  Stringer  t;.  Phillips,  (a)  where 
;E100  was  bequeathed  to  five  persons  at  the  decea&e  of 
[  634  ]  *  testator's  sisters  L.  and  C,  {b)  equally  to  be  divided 
between  them,  aitd  the  survivors  and  survivor  of  them ; 
and  if  A.,  one  of  the  five,  died  before  marriage,  her  share  to  go 
over  to  another ;  and  it  was  decreed  that  they  took  this  XlOO  as 
tenants  in  common,  and  that  the  limitatioa  to  the  survivors 
must  be  conBtrued  to  be  inserted  to  give  it  to  such  as  w^ere  the 
survivors  at  the  death  of  the  testator,  and  to  prevent  a  lapse. 

So,  in  Rose  d.  Vere  v.  Hill,  (c)  where  the  testator  devised  his 
lands  to  his  wife  for  life,  and  after  her  decease  to  his  five  chil- 
dren, (naming  them,)  and  the  survivors  and  survivor  of  them,  and 
the  executors  and  administrators  of  such  survivors,  share  and 
share  alike,  as  tenants  in  common,  and  Ttot  as  joint  tenants ;  Lord 
Mansfield,  and  the  other  Judges  of  the  King's  Bench,  held  that 
these  words  were  inserted  to  carry  the  property  to  the  survivors, 
in  case  of  the  death  of  any  of  the  devisees  in  the  devisor's  life- 
time,  and  that  they  took  as  tenants  in  common. 

Again,  in  Wilson  v.  Bayly,  (d)  where  a  testator  bequeathed 
certain  leasehold  estates,  in  the  event  of  bis  two  sons  dyiog 
unmarried,  and  in  case  neither  of  them  should  have  issue,  to  his 
three  daughters  and  the  survivors  and  survivor  of  them,  and  their 
assigns,  as  tenants  in  common,  and  not  as  joint  tenants.  It  was 
contended,  on  the  other  hand,  that  the  words  of  survivorship 
were  intended  to  give  estates  to  such  of  them  as  should  be  living 
when  the  contingency  happened,  who  were  then  to  take  as 
tenant«  in  common ;  but  the  House  of  Lords,  reversing  a  de- 
cree of  the  Irish  Chancery,  adjad^d,  that  each  of 
[  635  ]     the  daughters  surviving  *  the  testator  took  a  vested  in- 

fa]  I  Eq.  Ca.  Ab.  393,  pL  11 ;  bnt  ««e  I  Cox's  P.  W.  97,  n. 

\b)  It  a  probable  these  penoni  were  l^ateei  for  life,  but  it  does  not  appear  in  tbe 
nota  QxtracWd  b;  Mi.  Cox.  In  Eq.  Ca.  Ab.  the  legacj  Ii  iuBcaustely  *Uted  ai 
giTen  immedialely  to  tbe  fire  l^ateei. 


1  Mmro  V.  Lyon*,  39  Wendell,  119;  Hartiu  l^  Kirbj,  11  Qraltan  (Va.)  67. 
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terest  io  one  third  share,  which  on  her  death  before  the  contin- 
gency happened  was  transmiaaible  to  her  representatives. 

It  is  evident,  therefore,  that  the  House  considered  the  virords 
of  Barvivorship  to  refer  to  the  death  of  the  testator. 

So  in  Boebii<±  v.  Dean,  {a)  where  a  testatrix  bequeathed  cer- 
tain stock  in  the  funds  in  trnst  for  her  niece  for  life,  and,  after 
her  decease,  directed  that  it  should  he  equally  divided  among 
her  (testatrix's)  brother  and  four  sisters,  end  in  like  manner  to 
the  survivors  or  survivor  of  them ;  Lord  Loughborough  held  that 
these  words  referred  to  survivors  at  the  death  of  the  testatrix, 
(beln?  introduced  to  prevent  a  lapse,)  and  not  to  the  death  of 
the  niece. 

Down  to  tbia  period  the  decisions  are  uniform  in  referring 
survivorship  to  the  death  of  the  testator.  In  the  interval,  how- 
ever, between  the  last  and  the  next  case,  a  doctrine  was  broached 
in  Brograve  v.' Winder,  (ft]  also  decided  by  Lord  Loughborough, 
which  made  a  considerable  inroad  upon  this  rule  of  construction; 
but  as  it  will  be  more  convenient  to  reserve  these  cases  for  future 
consideration  as  a  separate  class,  we  now  proceed  with  the  de- 
cisions on  the  general  rule. 

Of  these  cases,  the  next  is  Perry  v.  Woods,  (c)  where  a  tes- 
tator gave  ^1500  Old  South  Sea  Annuities,  apon  tmet  to  pt^ 
the  interest  or  dividends  to  A  for  life,  and  after  her  decease  to  B 
for  life,  and  after  his  decease  to  transfer  the  principal  to  C,  D, 
and  E,  in  equal  shares  and  proportions,  and  to  the  survivor  or 
survivors  of  them  who  should  be  living  at  their  decease. 
He  *  gave  another  sum  of  stock  to  a  different  person  [  636  ] 
for  lire,  with  a  similar  ulterior  gift  among  these  persons 
and  the  survivors.  He  then  gave  another  sum  of  ^1500  Old 
South  Sea  Annuities  to  G  for  life,  and  after  her  decease  to  and 
among  her  children,  to  be  paid  them  at  twenty-one ;  and  in  case 
E  should  die,  and  leave  no  child  or  children,  he  directed  his 
executors  to  pay  the  principal  unto  C  and  D,  share  and  share 
alike,  or  to  the  survivor  of  them.  Sir  R.  P.  Arden,  M.  R.,  held, 
that  C  and  D  surviving  the  testator  were  entitled  to  the  last 
£1500  as  tenants  in  common.  He  tbonght  that  he  was  pre- 
cluded &om  adopting  any  other  construction  by  the  case  of 
Stringer  v.  Phillips,  (</)  there  being  no  single  circumstance  of 
distinction,  except  that  in  some  particular  cases,  as  to  other 
legacies,  the  testator  had  referred  survivorship  to  the  time  of 
division. 

Sir  W.  Qrant,  however,  seems  to  have  considered  that  tjiis 
circumstance  favored  the  constmction  adopted ;  for,  (e)  in  allu- 

(a)  3  Tes.  Jan.  269.  Af  to  this  caie,  tee  Sir  W.  Orant'a  jadgtneni  in  Halihx  i>. 
Wilson,  16  Vei.  171 ;  Mid  Sir  J.  LMch'*,  in  Crippi  v.  Wolcotl,  4  Madd.  15,  post; 
|Dr«7ton  D.  Dnijlon,  1  Dusni.  894 ;  Campbell  r.  Ueron,  Cam.  &.  Nor.  SSS.j 

(b)  3  Vw.  Jan.  634. 

\c)  3  Vea.  204.  {d)  A.XM,  p.  633. 

(<)  See  ITewton  v.  Ayacoagh,  19  Vea.  537. 
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sion  to  Perry  ».  Woods,  he  said,  "  where  the  testator  meant  the 
survivorship  to  refer  to  the  death  of  the  tenant  for  life,  he  ex- 
pressly declared  that  intention  in  two  instances,  and  the  omis- 
sion of  that  reference  in  another  instance  is  an  indication  of  a 
different  intention."  (a) 

Again,  in  Maherly  v.  Strode,  (6)  the  words  "  with  benefit  of 
survivorship,"  were  held  to  contemplate  the  death  of  any  of  the 
ohjects  in  the  lifetime  of  the  testator.  A  testator  devised  his 
real  estate  to  trustees,  to  sell  and  invest  the  produce  with  bis 
personal  estate  in  trust  for  his  son  S.  for  life,  and  after  his  de- 
cease foi  his  children.  But  in  case  his  son  should  die  unmarried 
and  without  issue,  or  they  should  die,  being  sons,  before  twenty- 
.  one,  or,  being  daughters,  before  twenty-one  or  marriage, 
[  637  ]  then  in  trust  to  t^nsfer  such  funds  *  unto  his  (testa- 
tor's) nephews  W.  and  J.,  and  unto  his  niece  C,  in 
equal  proportions,  share  and  share  alike,  his,  her,  and  their  issue, 
or  the  issue  of  either  of  them,  to  take  their  parent's  share  tirith 
benefit  of  awrvivorship  to  his  nephews  and  niece.  The  question 
was  whether  these  words  referred  to  s'urvivorship  at  the  death  of 
the  testator  or  of  the  son.  Sir  R.  P.  Aiden,  M.  B.,  held,  that 
they  referred  to  survivorship  at  the  death  of  the  testator,  being 
introduced  to  prevent  a  lapse,  (c) 

It  is  remarkable,  however,  that  the  same  learned  Judge,  in 
Russell  V.  Long,  (t^  inclined  to  hold  words  of  survivorship  to 
refer  to  the  death  of  the  tenant  for  life,  not  to  that  of  the  testa- 
tor, observing  that  the  latter  construction  was  nnnatnial,  and 
was  not  to  be  adopted  if  any  other  could  be — a  doctrine  which 
it  is  difficult  to  reconcile  with  Perry  v.  Woods. 

The  next  case  in  the  series  is  Brown  v.  Bigg,  (e)  where  a  tes- 
tator bequeathed  the  interest  of  his  stock  in  the  funds  to  his  wife 
for  life,  provided  that  if  she  married  again  she  should  be  entitled 
to  one  moiety  only  of  the  interest,  the  other  moiety  to  be  ap- 
plied to  the  use  of  the  testator's  nephews  and  nieces  "  after 
mentioned,  in  manner  and  proportions  therein  expressed ; "  and 
as  to  the  residue  of  his  persoUEil  estate,  and  the  produce  of  some 
real,  he  g^ve  the  interest  to  his  wife  for  life,  under  the  like  re- 
strictions as  before  in  case  of  a  second  marriage,  and  after  the 
decease  of  his  said  wife  without  issue  by  him,  the  testator  left 
the  whole  of  his  personal  estate  to  his  several  nephews  and 
nieces  after  named,  viz :  A,  B,  and  C,  and  the  four 
[  638  ]  children  of  D,  '  to  he  divided  amongst  them  and  the  sur- 
vivori  of  them  share  and  share  alike.  A  having  died  in 
the  lifetime  of  the  widow,  her  personal  lepresentatives  claimed 

(a)  But  see  Daniel  e.  Daniel,  fl  Vei.  S9T,  posL 
{b\  3  Ves.  4S0. 

(e|  Bnl  >ee  Qibbe  v.  Tut,  8  Sim.  33,  post,  where  m  diffennt  coiuuncllon  wu  grrta 
to  M,  ■imilBT  exprauion. 
(d)  4  Vei.  551  [Samner'i  ed.,  n.  ia)]. 
{<)  T  Vei.  379. 
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her  share  as  vested  at  the  decease  of  the  testator ;  and  Sir  W, 
Grant  bo  decreed,  though  during  the  argument  be  observed,  that 
the  general  leaning  of  the  Court  is  against  construing  the  words 
of  survivorship  to  relate  to  the  death  of  the  testator,  if  any 
other  period  can  be  fixed  upon,  the  testator  generally  supposing 
the  legatee  will  survive  him.  If  he  intended  his  wife  to  have 
the  whole  for  life,  the  probable  conclusion  was  that  he  meant 
the  time  of  division. 

In  explanation  of  the  seeming  inconsistency  between  his  re- 
marks during  the  argument  and  bis  decree,  bis  Honor  observed, 
on  a  Bubseqaent  occasion,  (a)  that  be  "  foand  the  result  of  the 
authorities,  contrary  to  what  had  fallen  from  the  Court  during  the 
argumejU,  founded  upon  what  Lord  Alvanley  had  said  in  one  of 
the  cases ;  and  thai  in  a  great  majority  of  them  survivorship  had 
been  referred  to  the  period  of  the  testator's  death." 

This  seems  to  be  the  latest  case  in  which  the  construction, 
which  reads  words  of  survivorship  as  referring  to  the  period  of 
the  testator's  death,  has  been  applied  to  bequests  of  personal  es- 
tate.^ Examples,  however,  of  its  application  to  devises  of  real 
estate  occur  in  several  subsequent  cases ;  as  in  Garland  v. 
Thomas,  (M  where  the  devise  was  to  R,  C.  for  life,  remainder  to 
his  first  and  other  sons  in  tail,  remainder  to  his  daughters  in  tail, 
remainder  to  the  testator's  niece  S.,  and  his  two  nieces  E.  and 
A.,  and  the  survivor  and  survivors  of  them  and  the  heirs  of  the 
body  of  such  survivor  or  survivors,  as  tenants  io  coitimon,  and 
not  as  joint  tenants ;  and  for  want  of  sach  issue  over ;  and  Su- 
James  Mansfield,  and  the  Court  of  Common  Pleas,  on 
the  •  authority  of  Bindon  v.  Suffolk,  (c)  Stringer  v.  Phil-  [  639  ] 
lip3r((^  and  Rose  v.  Hill,  (e)  held,  that  the  limitation 
to  the  survivors  was  intended  to  provide  for  the  event  of  the 
death  of  any  of  the  devisees  in  the  testator's  lifetime,  and  that 
all  surviving  the  testator  took  as  tenants  in  common. 

So,  in  Edwards  v.  Symons,  (/)  where  a  testator  devised  certain 
lands,  which  he  waa  entitled  to  on  the  death  of  his  mother,  to 
trustees  upon  trust  to  receive  and  apply  the  rents  for  the  main- 
tenance,  education,  and  advancement  of  his  six  children  (naming 
them),  and  immediately  on  JB.  (the  younger  of  the  children)  at- 
taining twenty-one  years,  then  he  devised  the  said  premises  to 
his  said  six  children^  and  the  survivors  and  survivor  of  them, 
their  heirs  and  assigns  forever,  to  hold  as  tenants  in  common, 
and  not  as  joint  tenants.     By  a  codicil  the  testator  extended  the 


id)  Ante,  p.  633. 
(e)  AdM,  p.  «34. 
(/)  6  Taniit.  SI3. 
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devise  to  another  child.  Five  of  the  children  sorvived  the  tea< 
tator,  of  whom  one  died  before  he  attained  twenty-one  ;  and  it 
was  held  that  one  fifth  share  descended  to  his  heir  at  law,  the 
Court  being  of  opinion  that  the  words  of  survivorship  referred 
to  the  death  of  the  testator,  and  not  to  the  period  of  K.'s  attain- 
ment to  twenty-one. 

In  both  the  preceding  cases,  it  will  be  observed,  the  devise  was 
to  individuals  nominatim.  But  in  the  more  recent  case  of  Doe 
d.  Long  V.  Prigg,  (a)  the  applicability  of  the  construction  to  a  de- 
viee  to  a  class  came  under  consideration.  The  testator  devised 
real  estate  to  his  mother /or  life,  and  after  hei  death  to  bis  wife, 
for  her  life,  and  from  and  after  the  decease  of  his  mother  and 
wife,  he  gave  and  bequeathed  all  the  above-mentioned  premises 
unto  the  suruiving  children  of  J.  and  W^  and  to  their  heirs,  for- 
ever ;  the  rents  and  profits  to  be  divided  between  them 
[  640  ]  *  in  equal  proportions.  The  question  was  to  what  pe- 
riod the  wordk  "  surviving  children  "  referred ;  Mr.  Jus- 
tice Bayley  (who  delivered  the  judgment  of  the  Court)  said — 
"  The  testator's  death  is  in  this  case  so  much  the  more  rational 
period,  so  much  the  more  likely  to  have  been  intended,  and  fall- 
ing in,  as  it  does,  with  the  rule  of  law  for  vesting  estates  as  eoon 
as  they  may,  instead  of  leaving  them  contingent,  that  we  are  of 
opinion  that  the  estate  here  vested  in  remainder  immediat^y 
upon  the  testator's  death,  in  the  then  children  of  J.  and  W." 

This  cade  closes  the  long  series  of  authorities  in  favor  of  the 
construction  in  question,  which  might  seem  to  have  established, 
if  reiterated  adjudication  could  settle  any  point,  that  a  gift  (o 
several  objects,  as  tenants  in  common,  and  the  survivors  and  sur- 
vivor of  them,  vested  the  subject  of  gift  absolutely  in  the  objects 
living  at  the  death  of  the  testator,  the  words  of  survivorship  be- 
ing referable  to  that  period.  The  sequel  will  serve  to  show  that 
no  rule  of  construction,  however  sanctioned  by  repeated  adoption, 
is  secure  of  permanence,  unless  founded  in  principle ;  for  to  the 
inadequacy  of  the  grounds  upon  which  the  rule  was  established 
may,  it  is  conceived,  be  ascribed,  not  only  the  frequent  agitation 
of  the  question  evinced  by  the  multitude  of  cases  just  stated,  bat 
the  sweeping,  and,  as  we  shall  see,  sometimes,  groundless,  excep- 
tions engrafted  upon  it,  which  at  length  rendered  it  doubtful 
whether  such  a  rule  of  construction  any  longer  existed,  or  rather 
occasioned  its  total  subversion,  in  reference  at  least  to  personal 
estate.  For  the  reader,  on  a  perusal  of  the  cases  which  remain 
to  be  stated,  will  probably  find  himself  impeUed  to  the  conclu- 
sion, that  where  there  is  a  gift  of  personal  estate  to  a  person  for 
life  or  any  other  limited  interest,  and  after  the  determination 
of  such  interest  to  certain  persons  nominatim,  or 
[  641  ]      to  a  class  of  persons  as  tenants  in  *  common  onJ  the 

{a)  8  Barn.  &  Creu.  231. 
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survivors  of  ikem,  these  words  are  coDstrned  as  intended  to 
carry  the  sabject  of  gift  to  the  objects  who  are  living  at  the 
perwd  of  distribution.  This  result,  however,  was  not 'attained 
until  after  many  gradations.  In  the  first  inetance,  survivorship 
was  held  to  relate  to  the  period  of  distribution,  and  not  to  the 
death  of  the  testator,  on  the  ground  that  the  subject  of  gift  (be- 
ins  the  produce  of  land  devised  to  be  sold)  was  not  in  esse  until 
this  penod. 

Thus,  in  the  case  of  Brograve  v.  Winder,  (a)  where  a  testator 
devised  his  real  estates  to  A,  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  and  in  default  of  sons  of  A,  gave  hia 
estates  to  trustees  to  sell,  and  willed  that  the  money  arising  by 
such  sale  or  sales  shoold  be  equally  distributed  among  the  three 
sons  and  daughters  of  W,,  or  the  survivors  or  survivor  of  them, 
and  that  such  fourth  or  other  part  as  the  daughter  should  become 
entitled  to,  should  be  settled  in  a  certain  manner.  Lord  Lough- 
borough admitted,  that  in  general  it  was  perfecUy  true  that  these 
words  would  no}  prevent  the  vesting  at  the  death  of  the  testator, 
but  the  drcumstancee  of  this  will,  he  said,  gave  it  a  very  difler- 
ent  effect  "  In  this  will,  (observed  bis  Lordship,)  the  penning 
of  which  is  very  particular,  when  once  you  fix  the  intention  that 
they  shall  take  it  as  money,  which  is  clearly  the  sense  of  this 
will,  there  is  no  gift  till  the  distribution  ;  the  object  of  the  dis- 
tribution is  pointed  out  to  be  among  the  persons  named, '  or  the 
survivors  or  survivor ; '  that  excludes  the  possibility  of  taking  in, 
as  objects  of  the  distribution,  persons  who  are  dead." 

So,  in  Newton  v.  Ayscough,  (b)  where  a  testator  gave  to  A 
£400  four  per  cent.  Consolidateii  Annuities  for  her  to  receive  the 
interest  during  her  life,  and  after  her  decease  the  £400 
*to  be  sold  and  divided  among  Mb  residuary  legatees,  [  643  ] 
or  the  survivor  of  them,  share  and  share  alike  ;  and  he 
appointed  B,  C,  and  D,  residuary  legatees  of  bis  wilt,  share  and 
share  alike.  On  a  question,  whether  one  of  the  legatees  dying 
in  the  lifetime  of  A  was  entitled,  Sir  W.  Grant,  said,  "  To  what 
period  sorvivoTship  is  to  relate,  depends  not  upon  any  technical 
words,  but  upon  the  apparent  Intention  of  the  testator,  collected 
either  from  the  particular  disposition  or  the  general  context  of 
the  will." — "  Here  is  a  direction  to  trustees  at  the  death  of  the 
tenant  for  Ufe  to  sell  the  fund,  and  divide  the  produce  among 
hia  residuary  legatees, '  or  the  survivor  of  them,  share  and  share 
alike.'  That  naturally  points  to  the  period  of  sale  as  the  period 
to  ascertain  who  are  the  persons  to  take,  and  brings  this  case 
much  nearer  Brograve  «.  "Winder  (c)  than  Perry  ».  Woods,  (d) 
In  Brograve  v.  Winder,  Lord  Loughborough's  opinion  was,  that 
the  survivor  at  the  time  of  the  sale,  not  at  the  death  of  the  tes- 
tator, was  intended.    In  Feiry  v.  Woods,  the  testator  had  by  hia 

(a)  3  Tm.  Jod.  S34.       (t)  19  Tm.  534.       (e)  Ants,  p.  641.        (d]  Aote,  p.  636. 
voi-ii.  89  '  • 
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will,  fumiahed  evidence  of  liia  own  inteatton  with  regard  to  tlie 
meaning  of  the  word  'aarvivor.'" — "The  case  of  Bnssell  v. 
Long,  (a)  decided  by  Lord  Alvanley  soon  afterward,  showB  ttiat 
he  did  not  conceive  there  was  any  role  requiring  anrvivorship  to 
be  generally  referable  to  the  death  of  the  testator,  bnt  thought 
it  might  refer  either  to  that  period  Or  the  death  of  the  tenant  for 
life,  according  to  the  apparent  intention  of  the  testator." 

.The  inconsistency  between  the  expressions  of  Lord  Alvanley, 
(or  rather  Sir  R.  P,  Arden,)  in  Russell  v.  I<ong,  and  his  decisions 
in  Perry  v.  Woods,  [b)  and  Maberly  v.  Strode,  (c)  has 
[  643  ]  been  already  pointed  oat.  The  latter  *  ehowe  that  he 
did  consider  siurivorship  in  these  cases  to  be  geoerally 
referable  to  the  death  of  the_te8tatoV,  as  the  only  mode  of  recon- 
ciling it  with  the  tenancy  in  common ;  and  even  Sir  W.  Grant 
himself,  in  Shergold  v.  Boone,  (d)  stated  this  to  be  the  result  of 
the  anthorities  ;  which  opinion  accords  with  his  Honor's  deoisioii 
in  Brown  v.  Bigg. 

It  is  a  circumstance  worthy  of  remark,  that,  down  to  this  pe- 
riod, in  all  the  cases  where  sumvorship  bad  been  referred  to  the 
time  of  division,  the  expression  was  "  or  the  survivor,"  althouflli 
no  attempt  was  made  to  found  a  distinction  on  this  particubr 
phraseology. 

Another  instance,  in  which  the  case  of  Brograve  v.  Winder  has 
been  followed,  is  Hoghton  v.  Whitgreave,  (c)  where  a  testator 
gave  his  real  and  the  residue  of  his  personal  estate  to  his  wife 
for  life,  and  after  her  decease  to  trustees,  upon  tmst  to  sell 
the  real  estate ;  and  directed  that  the  money  arising  from  the  - 
sate,  as  also  the  rents  from  the  death-  of  his  wife  until  the  sale, 
as  well  as  the  residue  of  his  personal  estate,  should  be  paid  and 
equally  divided  among  his  nephews  and  nieces  after  mentioned, 
and  the  avrvivors  or  survivor  of  Vtem,  viz  :  A.  M,  && ;  and  he 
thereby  bequeathed  the  same  to  them,  and  to  the  survivors  or 
stirvivor  of  them,  after  the  decease  of  his  wife,  and  in  manner 
aforesaid.  The  question  was,  whether  the  nephews  and  niecea 
surviving  the  widow  were  entitled,  to  the  exdusion  of  those  who 
died  in  her  lifetime.  Sir  T,  Plumer,  V.  C,  held  that  tiie  former 
were  entitled,  considering  the  case  as  not  distinguishable  from 
Brograve  v.  Winder.  (/)  **  The  subject-matter  (said  his  Honor) 
is  not  to  be  converted  into  money  until  after  the  death  of  the 
tenant  for  life.  It  is  then  that  for  the  first  time  anj 
[  644  ]  thing  is  given  *  to  the  trastees ;  it  is  given  upon  trtut 
to  be  converted  into  mcmey,  and  then  to  be  divided. 
Thus,  not  only  was  there  no  bequest  until  the  widow's  death, 
but  the  subject-matter  did  not  till  then  exist  in  the  shape  and 
form  in  which  it  is  given.  It  is  given  to  those  persons  and  the 
survivors  or  survivor  of  tbem,  and  seems  to  fall  under  the  gen- 
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enl  mle,  that  lega<»ea  given  to  a  class  of  persoDS  vest  in  those 
who  are  capable  of  taking  at  the  time  of  distribntion.  (a)  Heie 
be  mentions  tbem  nominatim,  but  he  then  takes  off  the  effect  of 
that  by  adding  the  words, '  and  to  tbe  survivois  oi  survivor.'  He 
oaqpot  mean  such  as  survive  him,  for  the  governing  clause,  that 
containing  the  gift,  refers  to  tbe  detith  of  nie  wife  as  the  period 
when  jt  is  to  operate."  And  bis  Honor  afterwards  adverted  to 
tbe  subsequent  gift,  "  in  manner  aforesaid,"  as  precladJng  the 
argnment  that  it  was  to  go  to  those  who  survived  bim,  after  the 
death  of  hift  wife. 

Another  ground  upon  which  a  giil  to  survivors  has  been  held 
to  refer  to  survivors  at  tbe  pedod  of  distribution,  and  not  at  tbe 
death  of  the  testator,  is  that  some  other  subject-matt^  given  to 
the  same  objeots  is  expreisly  limited  in  that  matter. 

Thus,  in  DanieU  v.  Daniell,  (b)  where  the  testator  bequeathed 
certain  stock  in  trust  for  his  wife  for  life,  and  after  her  decease  to 
bis  children,  but  in  case  his  wife  should  have  no  ohild  of  bis  at 
her  decease  living,  then,  as  to  jC  1000,  part  thereoi^  to  pay  tbe 
interest  to  his  sister  J.  D.  during  her  life,  and  at  her  decease  the 
jElOOO  to  be  paid  equally  between  her  »aid  two  sons  J.  and  F^ 
or  the  whole  to  the  survivor  of  them.  In  the  preceding  part  of  the 
will,  another  sum  of  ^1000  was  given  to  trustees,  in  trust,  after 
tbe  decease  of  his  wife  without  istme-  by  him,  to  pay 
*  his  said  sister  the  interest  for  life,  and  after  hex  de-  [  645  ] 
cease  the  principal  to  be  paid  to  tbe  said  J.  and  F.,  share 
and  share  alike,  in  case  they  should  be  livitiff  at  their  mother's 
death;-  but  in  case  either  of  tbem  should  die  before  bei,  then  the 
whole  to  be  paid  to  the  survivor.  F.  died  in  tbe  lifetime  of  the 
testator's  widow ;  at  ber  death,  tbe  testator's  sister  J.  D.  being 
also  dead,  a  bill  was  filed  by  J.  for  tbe  first  mentioned  ^1000,  as 
the  survivor  at  the  death  of  the  last  surviving  tenant  for  life, 
which  was  resisted  by  the  representatives  of  F.,  claiming  as  one 
of  tbe  survivors  at  the  death  of  the  testator.  Sir  W.  Grant,  said, 
"  It  is  clear  tbe  testator  meant  the  survivor  at  the  time  of  tbe 
division.  Ha  did  not  concave  that  would  take  place  till  both 
his  wife  and  Mrs.  7).  {i.  e.  J.  D.)  were  dead ;  he  conceived  the 
deaths  would  happen  in  the  order  of  the  limitation.  The  mode 
in  which  he  disposed  of  the  other  two  sums  confirms  instead  of 
opposing'  this  construction,  showing  that  tbe  period  of  division 
was  the  period  at  which  he  intended  it  to  vest.  Be  had  the 
same  meamng' as  to  this  fumi ;  be  who  is  alive  when  the  drviaion 
takes  place,  takes  the  whole  of  tbe  capital." 

Tbe  reasoning  of  this  case  agrees  with  that  of  Lord  Hard* 
wicke  in  Hawes  v,  Hawes,  (c)  and,  it  would  seem,  with  Lord 
Alvaoley's  in  Perry  v.  Woods ;  (d)  but  stands  singularly  con- 
fa)  This  ii  &  miauke ;  te«  now,  p.  TS.        (A)  6  Vm.  397.  (e)  Aat«,  p.  633,  n. 
(d)  See  snw,  p.  US.    See  kIbo  Sbeppnnl  v.  Leuingbain,  Amb.  IS3,  lUle,  voL  1, 
p.i38. 
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Izasted  with  Sir  W,  Gnnfa  own  obeervationB  upon  the  latter 
case  in  Newton  v.  Ayscongh,  already  noticed,  where  he  con- 
Bid«ed  that  Bnrvlvorehip  being  ez]n«8aly  made  referable  to  the 
death  of  the  tenant  fcnr  life'in  another  beqaetrt,  raised  an  a^:a- 

ment  in  favor  of  a  different  conotraction  in  tite  beqpeet 
[  646  ]     in  qneetion,  where  such  expressions  'were  omitted,  (a) 

The  only  circnmetance  of  distinction  is,  that  in  Peiiy 
V.  Woods  the  other  bequest  was  to  diiTereut  objects. 

The  doctrine  of  the  case  of  Daniell  v.  Danieu  was  referred  to 
with  approbation,  and  adopted  in  the  recent  case  of  Wordsworth 
V.  Wood,  {b)  where  a  testator  gave  certain  real  and  personal  prop- 
erty to  his  wife  for  life,  and  ^ter  her  decease  to  hu  then  surviv- 
ing childien,  share  and  share  alike,  independently  of  the  rental 
of  his  said  estates,  which  he  gave  to  Aw  fHrvtvti^  femcUe  chil- 
dren. Lord  Langdale,  M.  £L,  held  that  a  daogbtor  who  died  in 
the  lifetime  of  the  widow  was  excluded  from  the  rents,  and  one 
'  of  the  grounds  of  this  construction  he  considered  to  be,  that  such 
a  daughter  was  not  an  object  of  the  immediatdy  preceding  devise 
of  the  estates,  the  testator's  apparent  intention  being  by  the 
second  gift  merely  to  exclude  the  sons,  and  not  to  introduce  a 
newchiss  of  daughters.  His  Loidsbip, in  the  courseof  hie  judg-' 
ment,  aaid,  "  The  rule  is,  that  where  an  interest  is  given  to  a  per- 
son for  life,  and  after  his  death  to  his  enrviving  children,  those 
only  can  tEike  who  are  alive  when  the  distribution  takes  place.*^ 
Upon  appeal.  Lord  Cottenham  also  considered  that,  indepen- 
dently oi  the  general  rule,  there  was  sufficient  ground  for  holding 
the  deceased  daughters  to  be  excluded,  according  to  the  cases  of 
Brograve  v.  Winder,  Newton  v.  Ayscou^  Hoghton  v.  Whit- 
greave  and  Daniell  f .  Daniell ;  his  Lordship  more  particnlaiiy 
expreaaiog  his  concurrence  in  the  line  of  argument  pursued  by 
Sir  William  Grant,  in  the  last-mentioned  case. 

The  general  rule  referring  sorvirorship  to  the  death 
[  647  ]     of  •  the  testator  was,  it  will  be  observed,  departed  from 

in  the  preceding  cases  only  upon  particoUr  groonds, 
and  these  cases,  by  resting  the  construction  on  the  special  cir- 
cumstances, might  seem  indirectly  to  afford  a  confirmation  of 
that  rule.  Their  effect,  however,  in  consequence  of  the  indefi- 
nite and  questionable  nature  of  the  exceptions  which  they  went 
to  establiBh,  evidently  was  to  strike  at  the  root  of  the  role  itself 
and  to  prepare  the  way  for  its  abandonment  in  cases  where  each 
ciicnmstances  did  not  exist. 

It  is  curious  to  observe,  in  the  history  of  this  mle  of  constmc- 
tton,  the  steps  by  which  an  established  doctiine  is  overturned. 
Lord  Loughborough,  we  have  seen,  first  departed  from  it,  found- 
ing that  departure  upon  a  circumstance  which  famished  no  real 
distinction,  but  at  the  same  time  with  an  anxious  recognition  of 
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ita  anUkority.  ia)  Sir  W.  Grant,  in  Daniellt*.  Daniell,  (fr)  proba- 
bly duapproTOig  of  the  reasoning  which  led  to  the  adoption  of 
ttw  mle,  as  well  as  of  the  distiDction  which  bad  been  engrafted  on 
it,  applied  the  principle  of  the  exception  to  a  case  not  warranted 
by  uifl  terms  of  the  fonner  decision ;  and  although  he  did  not 
treat  the  estaUiahed  mle  with  the  same  professions  of  reverence 
and  aobmission  as  Lord  Longhborongh,  yet,  by  placing  his  own 
eace  upon  special  gronnds,  imjJiedly  bowed  to  its  antliority. 
lo  Newton  v.  Aysoongh,  (c)  howerer,  the  same  learned  Judge 
went  a  step  farther,  and,  while  be  applied  Lord  Longhborongh's 
ooDstntction  in  Brograve  v.  Winder  to  on  exactly  similiur  oase^ 
b<ddly  detued  the  existence  of  any  oontrary  rale  of  interpretatioD. 
Its  overttirow,  we  shall  find,  was  completed  in  a  snbse- 
qnent  case,  remaining  to  be  stated,  in  which  '  another  [^  648  ] 
learned  Judge  not  on^  disavowed  the  role,  the  founda- 
tion of  whicfa  had  been  thns  gradually  s^>ped,  but  confidently 
laid  down  an  opposite  doctrine. 

The  case  ben  refsned  to  is  Crippe  0.  Woleott,  (d)  where  the 
testahrix  gave  and  aroointed  her  real  and  personal  estate,  in  trust 
for  her  huband  for  life,  and  after  Us  decease  directed  that  her 
personal  estate  shonld  be  equally  divided  between  her  two  s<nui 
A  and  B,  and  C,  her  dasghter,  and  the  turvivort  or  lurvivor 
of  tAem,  ihare  and  share  aii&e.  A  died  in  the  lifetime  of  tbe 
husband ;  B  asd  C,  as  the  surviTors  at  his  death,  claimed  the 
i^ole.  Sir  J.  Leoefa  said :  *'  It  would  be  difficult  to  reconcile 
every  case  upcm  this  nibject  I  coosider  it,  however,  to  be  now 
st^tded,  that  if  a  legacy  be  given  to  two  or  more,  eqoallv  to  be 
divided  between  them,  ov  to  the  snrvivors  or  survivor  of  them, 
and  there  be  no  special  intent  to  be  foond  In  the  will,  the  survi- 
vorakip  is  to  be  referred  to  the  period  ofdnitvm.  If  there  is  no 
previons  interest  given  in  the  l^acy,  then  tlie  period  of  division 
IS  tiie  death  of  the  testator,  and  die  Mirvlvort  at  his  death  will 
take  the  whole  legaey.  This  was  tbe  csag  of  Stringer  v.  Phil- 
lips, (e)  Bid  if  a  previotu  iife  estate  be  given,  then  the  period 
of  dioinou  is  the  death  of  the  tenamt  for  ^e,  and  the  survivors 
at  tttch  death  mil  take  the  tehole  of  the  legaey.  This  is  the  ma- 
ciide  of  t^e  cited  cases  of  Biosseill  v.  Long,  (/}.  Daniell  v.  Dan* 
iell,  {g)  and  Jenocr  «.  Jenoor.  (A)  In  Bindon  «.  Lord  Sofiolk,  (t) 
the  Honae  of  Lends  found  a  special  intent  in  the  will,  Ihat 
the  petiod  of  division   ehoold   be   suspended   until  the  debts 

[a)  See  Brograran.  Winder,  aBte,  p.  641. 
\b)  Anu,  p.644. 
ic\  Ante,p.  G41. 

id)  4  Madd.  1 1.     See  alio  Browns  ti.  Lord  EenTOQ,  3  Madd.  410. 
i)  Thit  is  not  oorrect ;  Me  ante,  p.  e33. 
I/)  Ante,  p.  «7. 
'  '  ADle,p.  644. 
Poll,  p.  651. 

Ante,  p.  638. 
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[  649  ]  weie  recovered  from  *  the  Grown,  and  they  referred  the 
snmvonhip  to  that  period.  The  two  cases  of  Boebock 
V.  Dean,  and  Perry  v.  Woods,  before  Lord  Rosslyn,  (a)  do  oot 
square  with  the  other  anthoiities.  Here  there  being'  no  special 
iiUent  to  be  fomnd  in  tie  loiU,  the  terms  of  survivorth^  are  to  be 
referred  to  Oie  death  of  the  husband,  who  took  a  previous  estate 
for  life*'  • 

Although  thiB  seems  to  have  beeo  at  the  time  a  very  bold  de- 
cision, involving,  as  it  did,  direct  opposition  to  no  leas  than  nine 
cases  (one  decided  by  the  House  of  Lords) ;  [b)  and  although 
it  is  to  be  regretted  that  the  actual  state  of  the  authorities 
was  not  brought  to  the  attention  of  the  learned  Judge,  yet 
the  rule  of  constraction  which  be  propounded  seems  to  be  so 
reasonable  and  convenient  for  general  api^icatioD,  ttiat  it  is 
not  smprising  that  subsequent  Judges  have  been  fevtvaUy 
disposed  to  its  adoption,  as  will  ^pear  by  the  cases  about  to 
be  stated. 

Thus,  in  the  case  of  Gibbe  v.  Tait,  (c)  where  ^  testator  gave 
the  residue  of  his  personal  estate  to  his  wife  for  life,  and  after  her 
decease  or  marriage  again,  he  gave  whai  should  be  remaining  of 
such  residuary  moneys,  in  manner  thereafter  mentioned ;  that  is 
to  say,  one  moiety  to  J.,  son  of  T.,  the  other  moiety  unto  and 
equally  between  all  the  daughters  of  T.  and  their  issue,  vrith 
benefit  of  survivorship  and  accruer.  Sir  L.  Shadwell,  V.  C,  held 
that  the  daughters  who  were  living  at  the  death  of  the  widow, 
were  entitlea,  to  the  exclusion  of  t^  repreaentativeB  of  one  who 
survived  the  testator,  and  died  without  issue  in  the  lifetime  bf 
the  widow.  His  Honsr  observed,  that  the  testotor 
[  650  ]  speaks  of  the  residue  as  if  it  would  be  uncntain  *  at 
the  death  or  maihage  again  of  the  widow  what  the 
residue  would  consist  oi;  and  therefore  he  meant  tliat  those 
only  should  take  who  shoald  be  in  existence  when  the  property 
whieh  they  were  to  take  was  to  be  distributed. 

It  is  observable,  that  the  Vioe-Chanoellor  does  not  in  terms 
reconiize  the  general  rtde  laid  down  in  Crippa  v,  Wolcott,  but 
eantiously  pursues  a  narrower  line  of  reasoning,  by  which  his 
decision  is  brought  into  conaistency  wii^,  and  under  the  shelter 
of,  Brograve  v.  Winder,  and  that  aaaa  of  cases. 

The  same  learned  Judge,  however,  seems  to  have  unhesitat- 
ingly adopted  this  construction,  without  it  should  seem  the  same 
limited  grounds  of  argument,  in  the  subsequent  case  of  filewitt 
V.  Staonera,  (d)  where  a  testator  gave  an  annuity  to  his  wife  for 
life,  and  directed  that  after  her  deatii,  the  annuity  should  be 
equally  divided  between  his  children  (naming  six),  and  the 

la)  FeTTj  D.  Woods  was  decided  br  Lord  Alvanlflj.  * 

lb)  WiUon  V.  BBTI7,  3  B.  P.  C.  (TomL  ed.)  Itu. 
'-'""■-   ~"      See  also  Wordsworth  r.  Wood,  now,  p.  M6. 
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tmvwors  or  mrvivor.     Sir   L.   ShadweU   held,  that   sucli   of 
the  legatees   bb  eurvived  the  widow  were  entitied  in  equal 


The  coustxnotioQ  adopted  in  this  case  seems  to  agree  with  and 
to  be  BDpported  in  its  foil  extent  by  the  earlier  case  of  Pope  «. 
Whitcombe,  (al  which  ia  another  important  authority  for  the 
general  rale,  wnicb  refers  survivorship  to  the  period  of  distribn- 
tion.  The  testatrix  gave  the  interest  of  the  residue  to  her  brother 
during  his  life,  and  after  his  death,  she  gave  the  residue  to  her 
azecntors,  in  trust  for  four  persons  by  name,  and  the  survwori 
and  survieor  of  them,  share  and'  share  alike,  to  be  paid  to  them 
respectively  when  they  should  attain  twenty-one,  witti  interest 
is  the  mean  time.  Of  these  four  persons,  two  died  during  the 
life  of  the  brother  i  Lord  Gldon  held,  that  they  did  not  take 
vested  interests  in  any  part  of  the  residue,  but  that  the  whole 
belonged  to  the  two  surrivors ;  such  being,  his  Lordship  con- 
sidered, the  intention  of  the  testatrix. 

Id  this  state  of  the  recent  authorities,  one  scarcely  need  hesi- 
tate to  affirm,  that  the  rule  which  reads  a  gift  to  survivors  simply 
as  applying  to  objects  living  at  the  death  of  the  testator,  is  con- 
finea  to  those  cases  in  which  there  is  no  other  period  to  which 
soxvivorship  can  be  referred ;  and  that  wher»  such  gift  is  pre- 
ceded by  a  life  or  other  prior  interest,  it  takes  effect  in  favor 
of  those  who  survive  the  period  of  distribution,  and  of  those 
only.' 

It  mast  be  remembered,  however,  that  the  cases  of  Garland  v. 
Thomas,  Edwards  v.  Symons,  and  Doe  v.  I^gg,  (the  last  de- 
cided after  Oipps  t>.  Wolcott,)  forbid  the  application  of  this  rule 
to* devises  of  real  estate;  although  it  is  difficult  to  discover  any 
ground  for  making  them  the  subject  of  a  different  rule,  unless  a 
reason  can  be  fbnnd  in  the  greater  tendency  in  devises  of  real 
estate  towards  a  vesting  of  the  interests  of  the  devisees.  The 
reader,  however,  cannot  be  reoommended  to  rely  implicitiy  on 
any  such  distinotion ;  and  it  must  be  left  for  future  decisions  to 
tell  us  what  is  the  actual  rule  of  construction  on  this  perplexing 
point  in  reference  to  real  estate. 

It  is  to  be  observed,  that  where  the  gift  to  anrvivors  is  to  take 
effect  upon  a  contingency,  none  of  the  reasoning  (infirm  as  that 
reasoning  is)  upon  which  it  was  held  to  refer  to  snrvivors  at  tiie 
death  of  the  testator  applies ;  for  it  cannot  for  an  instant  be  con- 
tended that  a  tendency  in  common  is  inconsistent  with  such  a 
qualified  survivorship.  The  only  question,  therefore,  in  such  a 
case  is,  whether  the  gift  was  meant  to  extend  to  survivors  iD< 
definitely,  (i.  e.  whenever  the  contingency  should  happen,)  or  is 


1  See  Dea  a.  B»jn,  i  Pnan.  998. 
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restricted  to  BorviTonbip  withu  «  given  paiod  «flir  the  test&- 

toi'Bdeceas& 
[  653  ]  *  TbOB,  in  Jenoor  v.  Jenonr,  (a)  where  a  teatatoc  be- 

qoeatbed  X400  Long  Awraities  to  hia  eiater  for  life, 
and  deelared  that  £200  ifaoala  be  his  brotlKT's  for  life  if  he  mr- 
▼iml  his  uatsr,  and  after  hie  deceaae  should  be  aqnally  divided 
between  hie  two  nepbewB  J.  and  SL,  and  go  to  the  titrviiior  of 
them  w  COM  kit  brotker  tkomid  leave  mo  ImiofiU  tsnie  ;  if  be  ahoida, 
SQch  isme  ehoold  be  in  place  of  tbeir  fniitet  with  rraaid  to  tke 
■aid  annuities.  The  aietcc  and  brother  baving  both  died  in  the 
lifetime  of  J.  and  M^  M.  claimed  to  be  abscdntely  entitled  to  a 
moiet;f.  The  qnestiofi  seems  to  bare  been  wfatAher  siinri<r(jnhq;> 
was  indefinite,  or  referable  to  the  death  of  the  sntviring  legatee 
for  life.  Sir  W.  Graiit,  observing  that  he  was  always  indis- 
posed to  indefinite  survivorship,  aoopted  the  latter  ooastmctiaa ; 
that  is,  that  tiie  legatees  sboold  take  absolntety,  if  living  at  the 
death  of  the  tenant  for  life ;  if  then  dead,  leaving  isane,  uien  tiw 
issue  to  be  entitled  to  the  [dace  of  thdr  parent.  On  i4>peal, 
Lord  Eldon  was  of  the  same  opinioa.' 

In  Boe  d.  Sheers  v.  Jeffiey,  (ft)  it  seems  to  have  been  taken  for 
granted  that  an  ezecntory  Umitation  for  life  to  eertain  pcmou 
or  the  sarvivors,  was  not  confined  to  snrrivors  at  the  happening 
of  the  eontingenoy ;  but,  as  tfa«  devise  bad  not  at  the  death  m 
the  ob}ect  fa^n  into  possession,  it  does  not  appear  whethe*  Km- 
vivMship  was  considered  as  indefinite,  or  as  restricted  to  this 
period.  The  devise  was  to  A  for  life,  remainder  to  B  in  fee ; 
but  in  case  B  should  d^wrt  this  Ufe  and  leave  no  issne,  then 
that  the  premises  sboold  return  unto  E.,  AL,  and  S.,  or  ale  tmwi- 
von  or  $mvivor  of  tAem,  eguallg  to  be  dioided  betvoeen  tkewt.  R, 
M.,  and  S.  ssrviml  tfae  tertator,  but  oilb  of  tfaem  died  in  the  life- 
time of  Af  but  after  the  cootiogcD^  bad  happened  by 
[6SS]  the  death  of  B,  without  issue.  *  The  two  surviving  ten- 
ants toi  life  reooveted  the  [wopevty,  on  a  difloent  point 
of  eoostmotion ;  (c)  apd  no  obfecdon  seems  to  have  been  made 
to  their  claim  to  this  entirety,  on  the  ground  that  the  Umitatioa 
to  survivors  was  restricted  to  survivon  at  the  death  of  the 
testator,  or  at  the  happening  of  the  contingency. 

But  in  the  case  o£  IJtoe  d.  I^fibrd  v.  Spaaow,  {d)  an  exeea- 
tory  limitation  to  survivors  was  held  to  icur  to  the  death  of  the 
testator  (the  dense  being  to  A  and  B  in  fee  as  tenants  in  ocxn- 
moD,  and  in  ease  <rf  die  death  of  either  witho«t  children  to  the 
survivor) ;  but  this  conatraction  was  aided  by  the  context,  par- 
ticulaily  by  a  gift  over  of  the  entire  property,  in  case  boik  the 

la)  to  Vm.  66S.  ih\  T  D.  &  B.  SSS. 

(e)  Ante,  p.  VM.  {d)  13  Ban,  U9. 


1  See  Morgan  v.  HMgaii,  S  Daj,  SIT  i  C«Bch  v.  Ootfaam,  I  Cmil  36. 
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deTisees  were  dead  at  the  time  of  the  deceate  of  the  testator  mib- 
oat  children,  firom  whicb  the  Court  inferred,  that  in  the  clause 
in  qaestion,  be  contemplated  death  at  the  same  period. 

It  sometimes  happens  that  a  testator,  after  giving  to  several 
persons  and  the  snmvors  generally,  goes  on  to  make  an  express 
gift  to  survivors,  to  take  effect  in  a  particnlar  event,  thereby 
explaining  the  sense  in  which  he  used  the  word  in  the  former 
iDstanca  Ae,  in  the  oase  of  Weeden  v.  Fell,  (a)  where  A  be* 
qnea^ed  a  sum  of  money,  in  trust  fciir  his  wife  for  life,  and  after 
her  decease  to  divide  the  whole  among  his  four  obildren,  share 
and  share  alike,  and  the  svrvivort,  bnt  not  before  they  sbonld 
have  respectively  attained  twenty-one  or  days  of  mairiage ;  for 
his  intent  was,  uiat  if  any  of  kit  four  children  should  die  before 
twentjf-one  or  days  cf  marriage,  tiien  bis,  her,  or  their  share  so 
dying  should  go  and  be  eqnuly  divided  amoi^  Me  survivors.  It 
was  held  that  a  child  attaining  twenty-one  was  entitled,  though 
she  died  in  the  lifetime  of  her  mother^ 

Where  the  time  of  diatribation  de[>end8  upon  the 
*  happening  of  two  eveata,  one  of  which  is  personal,  and  [  654  ] 
the  otiier  is  not  personal,  to  the  legatees,  (as  where  the 
gift  is  to  children  attaining  twen^-one,  and  the  distributioa  is 
postpoaed  until  the  yonngest  object  attains  that  age,)  the  courts 
strongly  incline  to  constxue  a  gift  to  the  survivors  as  referring  to 
the  former  event  exclusively,  in  order  to  arrive  at  what  is  consid- 
ered to  be  a  more  reasonable  scheme  of  disposition  than  that  of 
rendering  the  interesto  of  the  legatees  liable  to  be  defeated  by 
the  event  of  their  dying  before  tiie  time  to  which,  for  some  rea- 
son iireepective  of  the  personal  qnalifications  of  the  legatees, 
-  the  distribntion  was  postponed. 

Thus,  where  {b)  a  testator  devised  certain  leasehold  property 
to  his  wife  for  life,  then  to  his  daughter  for  life,  and  at  her  aeatli 
to  her  husband  for  life,  and  at  his  decease  to  a  trustee  npon  fmst 
to  receive  the  rents  for  the  benefit  of  all  the  children  of  the 
daughter.  The  testator  then  prooeeded  thos :  "  And  my  further 
wUI  is,  that  my  said  trustee  shall  from  time  to  time,  as  the  rents 
become  due,  pay  mito  such  child  or  children  a  JQst  proportion 
of  such  interest  as  they  shall  arrive  at  their  age  of  twenty-one 
years,  and  to  place  toe  interest  of  tjie  infants'  shares  in  the 
three  per  cents,  consolidated  bank  annuities  for  their  own  sole 
Qse  and  benefit,  and  so  on  alternately  till  the  youngest  child 
shall  arrive  at  his  or  her  age  of  twenty-one  years,  and  then  all 
the  said  children  or  the  survivors  of  them  to  be  let  into  fall  pos- 
session of  all  the  said  estates,  share  and  share  alike."  The 
question  was  at  what  time  the  interest  of  the  children  vested. 
Sir  J.  Ijeacb,  M.  R.  observed  that  the  Comrt  would  not,  unless 

(a)  3  Atk.  1S3.  (A)  Croiier  v.  Fiiber,4  BaM.398. 

1  See  Uaiwej  v.  Bnifoot,  1  Hupll.  4S4 ;  DiekemoD  v.  Jordan,  lb.  388. 
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forced  by  the  plainest  woHb,  adopt  a  constzactioa,  by 
[  655  ]      which  the  interest  of  a  child  of  full  age,  and  *  settled  la 

life,  would  be  dinsted,  if  he  happened  to  die  before  the 
youngest  chUd  attained  twenly-one ;  that  here  the  word  **  sur- 
vivor "  admitted  ot  another  and  more  rational  meaning,  namely, 
BOTviving  ao  as  to  attain  twenty-one;  that,  therefore,  every  child 
attaining  twenty-one  acquired  a  vested  interest  in  tiis  proportion. 
of  the  capital;  and  that  the  children  who  died  before  attaining 
twenty-one,  took,  during  their  lives,  a  vested  interest  in  that 
proportion  of  the  t^nts  and  profits  which  corresponded,  to  theii 
presomptive  shares ;  but  th^  such  interest  detemuned  oo  tlieir 
deaths. 

Where  a  gifi:  is  made  to  several  personu  as  tenants  in  com- 
mon for  life,  and  the  survivor,  with  a  limitation  over  eAa  tiis 
death  of  the  survivor,  indicating  therefore  unequivocally  that  the 
survivor  is  to  take  at  all  events,  the  testator  is  considered  to  refer 
to  survivorship  indefinitely,  and  not  to  sorvivorship  at  his  own 
death. 

Thus,  in  Doe  d.  Borwell  v.  Abey,  (a)  where  the  testator  de- 
vised to  his  three  sisters,  for  and  during  their  joint  natural  liveS) 
and  the  natural  life  of  the  survivor  of  them,  to  take  ai  tenamts  w 
common,  and  not  as  joint  tenarUs  ;  and  after  the  deterioinatioa 
of  their  respective  estates,  then  to  trustees  during  the  lives  of 
his  said  sisters,  and  the  life  of  the  survivpr  of  tiiem,  to  preserw 
contingent  estates ;  and  after  the  respective  deceases  of  his  said 
three  sisters,  and  the  decease  of  the  survivor  ai  them,  then  arm', 
Iiord  Ellenborough  observed,  that,  to  take  as  tenants  in  com- 
mon, is,  correctly  speaking,  repugnant  to  taking  with  benefit  of 
survivorship  ;  but  if  those  words  are  understood  to  mean  that 
they  were  to  take  it  as  tenants  in  common,  which  they  might 
do   with    benefit  oi  survivorsbip,  then   the   only  repngnaace 

seemed  to  be  in  the  words,  "  and  not  as  joint  ten- 
[  656  j     anta."  {b)    * "  I  would  (said  his    ]jf>rdship)   preserve 

the  words,  '  to  take  as  tenants  in  common.'  The 
words  '  tenants  in  common '  are  of  a  flexible  meaning,  and  may 
be  understood,  that  although  they  should  take  by  survivcvship  as 
joint  tenants,  yet  the  eujoym^it  was  to  be  regulated  amongst 
them  as  tenants  in  common.  The  prevailing  intention  of  the 
testator  seems  to  have  been,  that  the  estate  should  not  go  over 
until  the  death  of  the  survivor."  And  Mr.  Justice  Bayley  ob- 
served with  great  truth,  "  A  tenancy  in  common,  with  benefit  of 
survivorship,  is  a  caae  'which  may  exist  without  being  a  joint 
tenancy,  because  survivorship  is  not  the  only  characteristic  of  a 
joint  tenancy." 

(a)  1  M.  &  S«1«.43S. 

(6)  Bm  lire  not  thsie  wordi  luaceptible  of  the  una  eipUnailon  T  thtj  were  nol 
to  enjoj  as  joint  teawiu,  with  ■  right  of  accruer,  but  ai  tenanu  in  common,  with  an 
express  or  implied  limitalioD  to  iDrriTon. 
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It  is  evident  that,  by  «  benefit  of  survivorship,"  the  learned 
Jodge  meant  a  gifi  to  the  survivor;  and  hia  observation  goes  to 
this :  that  althoagh  sni:vivoT8hip  is  not  an  iticident  to  a  tenancy 
in  common,  yet  an  express  gift  tp  survivors  ie  consistent  with  it. 
tt  is  observable,  however,  that  there  was  no  express  gift  to  the 
anrvivor ;  but  the  Court  seems  to  have  implied  one.  (o)  The 
principle,  however,  is  the  same. 

It  remains  to  be  observed,  that  in  devises  of  estates  of  inher- 
itance, for  the  avowed  purpose  of  reconciling  words  of  division 
or  severance  with  a  gift  to  the  survivor,  the  devisees  have  been 
held  to  be  joint  tenants  for  life,  and  tenants  in  common  of  the 
inheritance  in  remainder. 

Thus,  in  Barker  v.  Giles,  (b)  where  the  testator  devised  his 
real  estate  to  be  sold  to  pay  debts  and  legacies,  and 
•the  surplus  of  the  money  arising  from  the  sale  to  be  [  667  ] 
laid  out  in  landSf  to  be  settled  to  the  use  of  J.  and  R., 
and  the  survivor  of  them,  their  heirs  and  assigns  forever,  equally 
to  be  divided  between  them,  share  and  share  alike ;  it  was  held, 
that  they  were  joint  tenants  for  life,  with  several  inheritances, 
so  that  by  the  death  of  J.  in  the  lifetime  of  the  testator,  R.  took 
the  whole  for  his  life,  and  the  devise  of  ^e  moiety  of  the  inhei^ 
Stance  lapsed. 

But  in  Blissett  v.  CranweU,  (c)  where  the  testator  devised  to 
his  two  sons  and  their  heirs,  aaid  the  longest  liver  of  them  eqaaily 
to  be  divided  between  them  and  their  heirs,  after  the  death  of  his 
wife ;  it  was  held,  that  though  it  was  given  to  them  and  the 
survivor,  yet  that  the  last  words  (namely,  the  words  of  division) 
explained  what  the  testator  meant  by  the  words  "  survivor," 
that  the  survivor  should  have  an  equal  division  with  the  heirs  of 
him  who  should  die  first. 

In  Stones  v.  Heaitley,  {d)  Lord  Hardwicke  recognized  the 
authority  of  this  case,  and  applied  the  same  construction  to  a 
devise  of  the  residue  of  the  testator's  estate,  "  to  be  equally 
divided  among  his  thrCe  younger  children,  P.,  F.,  and  M.,  atui 
tie  survivor  of  them  and  their  heirs  forever." 

The  objection  to  the  construction  adopted  in  the  last  two 
cases  is,  that  it  renders  the  gift  to  the  survivor  wholly  inopera- 
tive. It  is  probable  that  the  Courts  at  this  day  would  incline  to 
construe  such  gift  as  intended  to  provide  for  the  event  of  any 
of  the  (ftgects  dying  in  the  lifetime  of  the  testator,  as  In  Smith 
V.  Horiock ;  («)  at  any  rate,  in  such  a  case  as  Stones  v.  Heart-' 
ley,  where  there  was  no  other  period  to  which  it 
coatd.be  referred.     The  other  'case,  Blissett  v.  Cran-      [  658  ] 

(a)  This  caM  msj,  therefbre,  be  added  to  ihoM  cited  ante,  toL  I,  p.  476. 
\b)  aP.  W.  980;  9  Hod.  I»T;  14  Tin.  487;  a  Eq.  Cs.  Ab.  S36;  S.  C.  mfflnnedon 
mppeal,  S  B.  V.  C.  (Toml.  ed.)  104.    See  alio  Folkei  e.  Wettern,  9  Tea.  496. 
{el  Salk.  !36  ;  a  0.  3  Lev.  979. 


Digilized'bvGoO^^IC 


468  LDCITATIOirS  TO  SmtTIVORS. 

well,  would  raise  the  question  (to  which  so  considerable  a 
portioa  of  the  present  chapter  has  been  devoted)  whether 
it  meant  survivorship  at  that  time  or  the  period  of  divjsion. 
Barker  v.  Giles  (a)  is  distingoi^hable,  inasmnch  as  the  words  of 
severance  were  not,  as  in  the  other  cases  necesaarily  applied  to 
the  estate  for  life.  The  aathority  of  the  case  was  recognized 
in  the  recent  case  of  Doe  d.  Littlewood  v.  Cheen.  {b) 

{a)  Anta,  p,  69S.  {&)  4  Hee.  ft  W.  239. 
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"  Ih  cow  of  tha  dtnih,"  4c.  to  wh»t  period  referred, 

Wbere  the  bcqaext  la  in/atdialt. 

"  if  My  rfie,"  held  to  mean  in  tht  lifetime  of  lie  lalator.  [p.  660,] 

Cues  of  contrarv  ranstraclion,  [p.  660. J 

"fn  eatt  of  her  demiie,"  conamied  at  her  death,  [p.  661.] 

"In  case  of  death  happening,"  &c.  not  coafined  lo  death  in  li/elime 


[p.  681.] 

ir  W.  Grant's 


f.  Grant's  remark  on  Nowlan  v,  Tfeltigan,  [p.  6SS.] 
cue  of"  construed  at,  death,  [p.  66!.] 
Remark  on  Lord  DonglsD  v.  Chalmcr,  [p.  61 


No  dialinction  in  gitu  to  children,  [p.  663.] 

"  But  should  !ihe  happen  to  die,"  held  not  lo  be  reAtrirtire,  [p.  663.] 

"  In  case  of  her  dealt,"  np-'^"- .-.■.,-.,-.   .-   .... 

"  In  the  ereiit  of  the  death .    _.. 

Bale  where  beqaot  is  /iUure,  fn,  664.] 

"  In  ease  of  the  death,    i«feTTed  to  period  of  jnaaiion,  [p,  6fli.] 

"  Or  "  used  STnonjmonsiy  itilh  in  cote  of  [p.  666,] 

DisDnclioD  where  prior  gift  b  exprasslj  lor  life,  [p.  666.] 

Remarks  on  Smart  v.  Clark,  [p,  667,] 

Where  prior  gift  comprises  the  income  ohIt,  [p-  667.] 

Words  fallowing  an  indeBnlte  devise  of  land,  [p.  66S.] 

Estate  tail,  [p.  669.] 

Where  a  bequest  ia  made  to  a  person,  with  a  gift  over  in  case 
of  his  fieath,  a  qaeation  arises  whether  the  testator  uses  the 
words  "  in  case  of,"  in  the  sense  of  at  or  from,  and  thereby  as 
restrictive  of  the  prior  bequest  to  a  life  interest,  i.  e.  as  intro* 
dncing  a  gift  to  take  effect  on  the  decease  of  the  prior  legatee 
under  all  circumstances,  or  with  a  view  to  create  a  bequest  in 
defeasance  of  or  in  substitution  for  the  [»ior  one,  in  the  event 
of  the  death  of  the  legatee,  in  some  contingency.  The  diffi* 
cutty  in  such  cases  arises  &om  the  testator  having  applied  terms 
of  contingency  to  an  event  of  all  others  the  most  certain  and. 
inevitable,  and  to  satisfy  which  terms  it  is  necessary  to  connect 
with  death  some  circumstance,  in  association  with  which  it  is 
contingent ;  that  circumstance  naturally  is  the  time  of  its  hap- 
pening ;  and  such  time,  where  the  bequest  is  immediate,  ( i.  e.. 
u  possesBion,)  necessajily  is  the  death  of  the  testator,  there 
being  no  other  period  to  which  the  words  can  be  referred.' 

Hence  it  has  become  an  established  rule,  that  where  the  be-- 


I  the  evsDt  of  a  /aw  ;  tinless  the 
.  U(H)lgomeT7, 3  Iriah  Eq.  161. 
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quest  IB  dimply  to  A,  and  in  case  of  his  death,  or  if  he  die,  to  B, 

A  scrviving  the  testator  takes  abBolately.'  (a) 
[  660  ]  •  The  case  of  Trotter  v.  Williams,  (6)  appears  to  have 

carried  this  conatmction  to  a  great  lengtfi.  J.  8.  be- 
queathed to  A  £SO0,  to  B  ^500,  and  in  like  manner  gave  £500 
apiece  to  five  others,  and  if  any  died,  then  her  leracy,  and  also 
the  residue  of  his  personal  estate,  to  go  to  such  of  them  as  should 
be  then  living,  equally  to  be  divided  betwixt  them  all.  The 
Court  held,  that  these  words  referred  to  a  dying  before  the  testa- 
tor, BO  that  the  death  of  any  of  the  legatees  after  would  not  carry 
it  to  the  survivors. 

The  word  "  then "  seemed  to  present  some  difficulty  in  the 
way  of  the  construction  adopted  in  this  case.  It  followed  imme- 
diately after,  the  reference  to  the  death  of  the  legatees,  and  might 
with  great  plausibility  have  been  held  to  refer  to  that  event 
whenever  it  should  happen  ;  for  a  testator  could  hardly  intend  to 
make  existence  at  a  period  anterior  to  his  own  death  a  necessary 
qualification  of  a  legatee.  This  case  exhibits  the  extreme  point 
to  which  the  construction  in  question  has  been  carried. 

There  are,  however,  a  few  cases  of  immediate  bequests,  in 
which  the  words  under  consideration  have  been  construed  to 
refer  to  death  at  a/ny  time,  land  not  to  the  contingent  event  of 
death  in  the  lifetime  of  the  testator;  but  in  each  ^ere  seems  to 
have  been  some  circumstance  evincing  an  intention  to  use  the 
words  in  that  rather  than  in  the  ordinary  sense.  Thus,  the  cir- 
cumstance of  the  testator  having  bequeathed  other  prop- 
[  661  ]  erty  to  the  same  person,  "  to  he  "  at  hex  own  dieposaV' 
has  been  considered  to  indicate  that  the  testator  bad  a 
different  intention  in  the  instance  in  question. 

In  Billings  v.  Sandom,  (c)  the  testator  being  at  Gibraltar,  be- 
queathed to  his  sister  A,  (who  was  in  England,)  jElOOO,  and  tii 
case  of  her  demise  he  gave  to  B  £800,  and  to  C  £300.  And  he 
bequeathed  unto  A,  whom  be  left  executrix,  whatever  goods, 
chattels,  and  money  should  be  due  to  him  at  the  time  of  his 
decease,  "to  be  disposed  of  as  she  should  think  proper."  Lord 
Thorlow  said  the  testator  intended  to  give  a  share  of  his  bounty 
to  his  sister,  and  also  to  the  others.  The  word  "and"  implied 
this ;  therefore  she  should  take  it  for  life,  and  then  they  should 

la]  Lowfield  v.  Stoneham,  2  Sm.  1S61 ;  Hinckley  e.  SiinmoTiB,  i  Ye*.  ISO:  King 
tr.  Tajlor,  5  Vei.  SOS,  [Sumner'tid.  note  (a)  and  cueg  dted:}  Cambridge  u.  Boos, 8 
'  Tea.  1!,  [Snmnec'Bed.Ferkiiu'snotela)  RDd  cues  ciledj]  Webgter  a.  I&le,  Id.  410; 
Ommanej  v.  Beav^,  18  Yes  S91  ;  Wright  v.  Stephana,  4  Barn.  &  Aid.  674.  Bal 
aee  Billioga  e.  Sandom,  I  B.  C.  C.  S93  ;  MoirlaD  v.  Neiligan,  Id.  480  ;  Lord  DooglH 
V.  Chalmer,  S  Yea.  Jnn.  501 ;  Also  Chalmen  e.  Storil,  2  Yea.  &  Bea.  S».  As  to  k 
rimilitr  qaeation  ariaiiig  In  the  word  or,  u  iu  agiTi  to  A,  "orhia  children,"  Me  poat, 
MS;  alaol  Rnas.  169. 

(b)  Fra.  Ch.  78 ;  S.  C.  a  Eq.  Ca.  Ab.  344,  pi.  3. 

(c)  1  B.  C.  C.  398. 

1  Lord  DoogUw  V.  Chalmer,  a  Yea.  (Snnmer'*  ed.)  501, Dott(a}  ukd omm  died. 
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take  it.  As  to  the  regiduary  devlBe,  he  meant  that  she  should 
take  that  unfettered,  at  her  own  disposal,  but  the  other  fettered 
by  the  gift  over. 

This  case  haa  beeo  refeired  to  by  Sir  W.  Grant,  (a)  as  decided 
apou  thecontrast  afforded  by  the  residuary  clause. 

In  Nowlan  v.  Nelligaa,  (o)  the  bequest  waa  in  these  words : 
"  I  give  and  devise  unto  my  beloved  wife  H.  N.  all  my  real  and 
personal  estate :  I  make  no  provlaion  expressly  for  my  dear 
daughter,  knowing  that  it  is  my  dear  .wife's  happiness,  aa  well  as 
mine,  to  see  her  comfortably  provided  for ;  bvt  in  case  of  death 
happening  to  my  said  wife,  in  that  case  I  hereby  request  my 
friends  S.  and  H.  to  take  care  of  and  manage  to  the  best  advan- 
tage for  my  dausbter  H.,  all  and  whatsoever  I  may  die  possessed 
of/'  Lord  Tbunow  said  it  was  impossible  to  tell  with  precision 
what  was  the  testator's  meaning,  but  he  thought  it  too  much  to 
determine,  that,  in  case  of  death  happening,  meant 
'dying  in  the  husband's  (i.  e.  the  testator's)  lifetime;  [  662  ] 
that  therefore  the  meaning  must  be  supposed  to  be  in 
the  event  of  her  death  whenever  it  should  happen. 

Of  this  case  Sir  W.  Gfrant  (c)  has  said,  "  It  was  evident  that 
some  benefit  was  intended  for  the  daughter,  but  it  was  doubtful, 
as  the  extent  was  not  clearly  expressed,  whether  it  could  be  made 
effectual  by  imposing  a  trust  upon  the  will,  \qutBre,  wife  ?]  Some 
benefit,  however,  was  evidently  intended  for  the  daughter,  and 
none  could  be  assured  to  her  except  by  limiting  her  mother  to 
an  interest  for  life." 

These  cases  show,  that,  in  the  opinion  of  Lord  Thurlow,  very 
slight  circumstances  suffice  to  make  the  words  under  conaidera- 
tion  refer  to  death  at  any  period ;  but  no  case  has  perhaps  gone  so 
far  in  adopting  this  construction  as  Lord  Douglas  v.  Chalmer,  {d) 
where  a  testatrix  bequeathed  her  residuary  personal  estate  for  and 
to  the  use  and  behoof  of  her  daughter  Frances,  Lady  D.',  and  in 
cose  o/'Aer*  (decease  to  the  use  and  behoof  of  her  (Lady  D.'s)  chil- 
dren, share  and  share  alike,  to  whom  her  said  trustees  and  execu- 
*tors  were  to  account  for  and  pay  over  and  assign  the  said  residue. 
By  a  codicil,  the  testatrix  gave  a  ring  to  her  daughter,  Lady  D. 
Lord  Loughborough  treated  the  notion,  that  the  testatrix  intend- 
ed to  provide  for  the  event  of  Lady  D.  dying  in  her  lifetime  as 
contrary  to  the  natural  import  of  the  words,  and  the  distinction 
between  the  expression  used,  and  of  or  from  her  decease,  as  too 
subtle.  He  also  relied  upon  the  bequest  of  the  ring  in  the  codi- 
cil, which  he  observed  was  inconsistent  with  the  supposition 
of  her  taking  the  whole  interest  in  the  reaidue;  but,  if  ehe 
took  it  for  me  only,  was  very  natural.     And  his  Lordahip  ob- 

(a)  8  Vei.  as. 
(6)  1B.C.  C.*89. 

(c)  8  Vra,  2a,  [Snraner's  ed.  Perkins's  note.] 
\d)  3  Ves.  Jon.  501,  [Sumnei'i  ed.  Doles,] 
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[  663  ]      served,  that,  iiDder  the  circumatancea  which  had*  hap- 
pened, there  was  no  other  way  by  which  the  testatrix's 
bonnty  conld  reach  the  children  bat  by  giving  to  Lady  D.  fc* 
life  and  the  capital  to  the  childtcD. 

The  reliance  which  was  placed  on  theae  circnnastances  shows 
that  Lord  Loughborough  did  not  intend  to  controvert  the  gen- 
eral rule,  which  is  still  more  apparent  from  his  subsequent  de- 
cision in  Hinckley  v.  Simmons,  {&)  where  a  bequaat  of  all  the 
testatrix's  "  fortune  "  to  A,  and  "  t»  case  of  her  dea^  "  to  B,  was 
held  to  confer  an  absolute  interest  on  A  surviving  the  testabix. 
And  this  has  been  followed  by  several  other  decisions,  (b) 

It  might  seem  perhaps,  that  Lord  Douglas  v.  Chalmer  goes  to 
establish  an  exception  to  the  construction  in  question,  where  the 
first  gift  ia  to  the  parent  and  the  second  to  the  children ;  bat 
this  hypotheeia  ia  not  only  nnsonnd  in  principle,  but  is  contra- 
dicted by  sabsequent  authority. 

Thus,  in  Webster  v.  Hale,  (c)  where  the  testator  bequeathed 
certain  stock  for  the  use,  exclusive  right,  and  property  of  his 
sister  C,  but  tfiould  she  happen  to  die,  then  to  her  chddren  ;  and 
the  testator  also  bequeathed  to  his  aiater  H.  certain  stock,  and  in 
case  of  her  death  to  be  divided  among  her  children.  Sir  W. 
Grant  held,  that  C.  surviving  the  testator  was  entitled  to  her 
legacy  absolutely ;  he  remarked  that  the  word  "  but "  strength- 
ened this  constraction,  being  disjnnctiTe,  and  implying  that  the 
children  were  to  take  in  an  event  different  from  that  on  which 
the  parent  was  to  take.  The  other  bequest  to  H.,  his  Honor 
observed  was  in  the  very  terms  of  Lord  Douglas  v,  Chalmer, 
and,  if  that  stood  alone,  he  should  be  bound  to  the  same  con- 
struction ;  but  he  thought  it  sufficiently  clear,  that  C 
[  664  ]  was  to  take  absolutely,  and  he  could  not  from  the  ■  very 
slight  variation,  collect  a  different  intention  as  to  the 
other  sister.  It  aeema,  therefore,  that  the  M.  R.  did  not  think 
the  gift  of  the  ring  in  Lord  Douglas  v.  Chalmer  as  making  any 
real  difference. 

The  absence  of  any  distinction  where  the  respective  bequests 
are  to  parent  and  children,  is  still  Airther  evident  from  the  case 
of  81aae  v.  Milner,  (d)  where,  under  a  bequest  to  A, "  and  vt 
case  of  her  death  "  to  be  equally  divided  between  her  children. 
Sir  J.  Leach  held,  that  A  having  survived  the  testatrix,  took  an. 
absolute  interest.  And  it  is  of  course  equally  immaterial  that 
the  substituted  gift  confers  a  life  interest  only  on  the  first  taker, 
and  the  ulterior  interest  on  a  third  person,  (e) 

The  most  recent  case  exemplifying  the  construction  now 
under  consideration  is  Clarke  v.  Lubbock,  (/)  where  a  testator 
bequeathed  the  residue  of  his  property  to  A  and  B,  the  interest 

(a)  4  Vet.  ISO.  (6)  S«B  CMef  dted  ante,  p,  659. 

\t)  8  Vm.  411.  idf  *  Hadd.  144. 

(•)  Crigaa  c.  BainM,  T  Shn.  40.  (/)  I  Ton.  &  CoU.  M.  C.  492. 
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to  be  paid  for  their  support ;  but  in  the  event  of  the  death  of 
either,  the  whole  of  the  interest  to  be  paid  to  the  survivor  ;  and 
on  his  or  her  demise,  should  they  leave  no  children,  then  over; 
Sir  Knight  Brace  held,  that  both  A  and  B  having  survived  the 
testator  and  left  children,  each  was  entitled  to  one  moiety,  the 
words  in  question  being  construed  to  refer  to  death  in  testator's 
lifetime. 

But  although  in  the  case  of  an  immediate  ffft  it  is  generally 
true  that  a  bequest  over,  in  the  event  of  the  death  of  the  pre- 
ceding legatee,  refers  to  that  event  occurring  in  the  lifetime  of 
the  testator,  yet  this  construction  is  only  made  ex  necessitate 
rei,  from  the  absence  of  any  other  period  to  which  the 
words  can  be  referred,  as  a  testator  *  is  not  suppoBed  to  [  665  J 
contemplate  l^e  event  of  himself  surviving  the  objects 
of  his  bounty ;  and,  consequently,  where  there  is  another  point 
of  time  to  which  such  dying  may  be  referred  (as  obviously  is  the 
case  where  the  bequest  ia  to  take  effect  in  possession  at  a  period 
subsequent  to  the  testator's  decease,)  the  words  in  question  are 
considered  as  extending  [^quare,  whether  confined  ?]  to  the  event 
of  the  legatee  dying  in  the  interval  between  the  testator's  de- 
cease and  the  period  of  vesting  in  possession. 

Thus  in  Hervey  r.  M'Lauchlin,  (a)  where  a  testatrix  be- 
queathed two  several  sums  of  stock  to  a  trustee,  in  trust  to  pay 
the  dividends  to  T.  for  life,  and  after  her  death  she  gave  the  said 
two  sums  to  G^  E.,  and  E.,  the  three  children  of  T.,  in  equal 
shares,  and  in,  case  of  the  death  of  either  of  them,  the  share  of 
such  as  might  die  to  go  to  and  belong  to  the  children,  or  child 
if  but  one,  of  the  person  so  dying.  G.  survived  the  testatrix, 
and  died  in  the  lifetime  of  the  mother,  the  legatee  for  life  ;  and 
it  was  contended  tbat  the  words  "  in  case  of  the  death  "  of  the 
legatees,  referred  to  a  dying  in  the  lifetime  of  the  testatrix,  and 
therefore  that  the  children  were  not  entitled.  But  the  Court 
considered  that  the  intention  of  the  testatrix  was  to  substitute 
the  children  of  those  dying  in  the  lifetime  of  the  legatee  for  life 
in  the  place  of  their  parent,  and  that,  therefore,  the  parents  took 
vested  interests  on  the  death  of  the  testator,  subject  to  be  di- 
vested in  the  event  specified. 

On  this  principle,  too,  it  should  seem,  that  in  the  case  of  a 
bequest  to  A  at  the  age  of  twenty-one  years,  and  M  the 
event  of  his  death  then  over  to  another,  the  *  words     [  666  ] 
woald  be  construed  to  mean,  in  the  event  of  his  dying 
under  twen^-one  at  any  time,  (b) 

And  here  it  may  be  observed,  that  those  cases  in  which  the 
word  *'or"  has  been  construed  as  introductory  to  a  snbstita- 
tional  bequeHt,  (in  which  sense  it  seems  to  be  tantamoiint  to  the 

{a)  1  Price,  264.    Bee  alio  Moon  d.  Tagge  v.  Heassnun,  Wille*,  136 ;  Qilland  v. 
Leonard,  1  BwBDit.  171 ;  Girdlentone  c.  Doc,  S  Sim.  2S5. 
(i)  See  Home  v.  PiilaDa,  3  Mj.  &  See.  S4. 
*0« 
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words  "  in  case  of  the  death,")  present  a  distinction  between 
immediate  and  fntuie  ahe  similaT  to  that  which  has  been  jnat 

Eointed  out.  Thus,  a  legacy  to  A  or  to  his  children,  or  to  A  or 
is  heirs,  ia  conntnied  as  letting  in  the  childreo  or  next  of  kin 
("  heirs "  being  in  reference  to  personal  estate  constraed  as 
synonymons  with  next_  of  kin,)  in  the  event  of  A  dying  in  the 
lifetime  of  the  testator;  while,  on  the  other  hand,  a  bequest  to 
A  for  life,  and  after  his  decease  to  B  or  his  children,  is  held  to 
create  a  snbatitutioaal  gift  in  favor  of  the  children  of  B,  in  the 
event  of  B  dying  in  the  lifetime  of  A.  {a) 

It  sbonld  be  noticed,  that  the  construction  of  the  words  *■  in 
case  of  the  death,"  which  makes  them  provide  against  the  event 
of  the  legatee  dying  in  the  testator's  lifetime,  applies  only  when 
the  prior  gift  is  absolute  and  niuestricted,  and  not  where  sach 
legatee  takes  a  life  interest  only ;  for,  if  a  testattnr  beqaeathes 
the  interest  of  a  sum  of  money  to  A-  expressly  for  life,  "  and  in 
case  of  his  death  "  to  B,  the  irresistible  inference  is,  that  these 
words  are  intended  to  refer  to  the  event  on  which  the  prior  life 
interest  will  determine,  and  that  the  bequest  to  B  is  meant  to 
be,  not  a  snbstitnted  bat  an  nlterior  gift,  to  take  effect  on  the 

death  of  A  whenever  that  event  map  happen. 
[  667  ]  *  ThoB,  in  the  case  of  Smart  v.  Clark  {b)  where  a 

,  testator  gave  to  hie  son  E.,  who  was  then  at  sea,  the 

interest  of  £500  stock  in  the  five  per  cents,  during  his  natnral 
life,  if  he  came  to  claim  the  same  within  five  years  after  the 
testator's  decease ;  bnt  if  he  should  die,  or  not  come  to  claim 
the  same  within  the  time  limited,  then  he  gave  the  said  stock 
to  the  children  of  his  daughter  A.,  with  the  interest  that  might 
be  due  thereon.  E.  claimed  within  the  five  years,  and  received 
the  dividends  until  bis  death,  when  the  children  of  A.  filed  a  tall 
to  obtain  a  transfer;  and  Sir  J.  S.  Copley,  M.  R.,  on  the  au- 
thoribr  of  Billings  v.  Sandom,  (c)  held  that  they  were  entitied. 

It  IS  singular  that  the  Master  of  the  Rolls  did  not  advert  to 
the  circnmstance  of  the  prior  bequest  being  expressly  for  life, 
which  distinguished  the  case  before  him  from  all  that  bad  heen 
cited,  including  Billings  v.  Sandom ;  which  case  stands  upon  its 
special  circumstances j  and  is  only  to  be  reconciled  with  si^ 
sequent  authorities,  on  the  ground  that  the  context  WBiianted 
the  construing  the  words  "  and  in  case  of  her  demise"  to  mean 
at  her  demise. 

Where  the  prior  gift,  though  not  expressly  for  life,  comprises 
the  annual  income  only  of  the  fund,  which  is  the  Bobject  of  the 
bequest,  the  same  construction  seems  to  {Hevail  as  where  the 
prior  gift  is  expressly  for  liie,     . 

(a)  Vide  cues  cited,  toL  I,  p.  tSS,  454 ;  alto  8«li>biU7  t.  PcUt,  cor.  Sir  J.  Wi- 
gram,  V.  C,  T  Jniiit,  1011. 

(b)  3  Rnsi.  363. 

(c)  Bat  M  (o  wliich,  vide  aotc,  p.  6G1. 
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Thus,  in  the  case  of  TUson  v.  Jones,  (a)  where  a  testatrix 
directed  the  inteieat  of  certain  stock  ana  a  canal  share  to  be 
equally  divided  between  her  son  and  daughter,  exclneive  of  any 
hosbaud  ;  and  in  case  of  the  death  of  either,  then  the  whole  of 
the  interest  to  the  Burvivor ;  and  if-  her  son  shonld  not  be  in 
England  at  the  tame  of  her  decease,  then  the  execution  of  the 
trusts,  so  far  as  they  related  to  him,  .should  be  post- 
poned until  his  return  ;  but  in  case  of  his'  death,  then  [  668  ] 
the  trustee  abould  pay  the  whole  of  such  interest  to 
her  daughter ;  and  in  case  of  her  death,  the  testatrix  gave  the 
whole  of  such  principal  and  interest  between  her  niece  and 
nephew ;  and  in  case  of  their  death  before  hei  sod  and  daugh- 
ter, then  she  gave  the  principal  and  interest  at  the  deaths  of  the 
son  and  daa^ter  to  C.  M.  The  daughter  survived  the  son,  and 
claimed  to  be  absolutely  entitled ;  but  Sir  J.  Leach,  M.  B,,  said, 
that  the  testatrix  must  be  naderstood  as  if  she  expressed  herself 
thus:  '■  I  give  the  principal  and  interest  to  my  niece  and  nephew, 
if  they  shall  survive  my  son  and  daughter;  and  if  they  shall 
not  survive  them,  then  to  C.  M."  She  could  not  refer  here  to 
the  death  of  her  son  and  daughter  in  her  lifetime ;  the  daughter 
therefore  took  for  life  only.  Besides  this,  the  testatrix  in  her 
gift  to  her  son  and  davffhter  spoke  of  the  interest  only,  but  in  ike 
gift  over  she  spoke  of  fAe  principal  and  interest. 

Consistently  with  the  principle  of  the  two  cases  joat  stated,  it 
has  been  held,  that  the  words  under  consideration,  succeeding 
an  indefinite  devise  of  land,  would  (as  such  a  devise.  If  con- 
tained in  a  will  which  is  subject  to  the  old  law,  confers  only  an 
estate  for  life),  be  held  to  be  synonymous  with  "  t^er  the  death," 
and  accordingly  the  estate  to  which  they  are  preyed  is  a  vested 
remainder  expectant  on  sach  life  estate,  (b) 

Thus,  in  the  case  of  Bowen  v.  Scowcroft,  (c)  where  an  an- 
divided  share  in  lands  was  devised  to  W.  and  B.,  and  in  case  of 
their  demise  the  testator  devised  their  respective  shares  to  be 
equally  divided  among  their  children  or  their  lawful  heirs,  Mx. 
Baron  Alderson  was  of  opinion,  that,  as  this  was  the 
case  of  a  devise  of  land,  the  'authorities  relating  to  [  669  ] 
personal  estate  did  not  B.pplj,  and  that  the  words  were 
to  be  construed  "  after  their  decease." 

It  seems,  that  where  a  testator  devises  an  estate  taU  to  a  per- 
son, and  "  if  he  die,"  then  over  to  another,  the  words,  "  without 
issue  "  are  supplied  to  render  it  consistent  with  that  estate,  [d) 

la)  I  Ron.  ft  Hjl.  953. 

(61  ForMscoe  v.  Abbolt,  Pollax.  479 ;  8.  C.  Sir  T.  Jone»,  79. 
(c)  3  You.  &  Coll.  640.    Tbia  orecrutes  Lord  Kenyim'i  tugt^tion  in  Goodtitle  v. 
Ednrsrds,  7  Dnin.  ft  E.  Mi. 
id)  Anon.  I  And.  33,  snw,  toI.  1,  p.  427. 
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CHAPTER  L. 

WORDS  REFEBMNG  TO  DEATH  COUPLED  WITH  A  CONTIHGBNCT. 
—TO  WHAT  PERIOD  THEY  BELATB^-CLAaSlFICATION  OF  THE 
CASES. 

DiBTiRCTioH  between  the  euea  ditcnued  in  the  lAtt  and  in  the  pretciit  chapter. 

Clauification  of  the  cmm. 

Death  of  object  of  prior  gift  in  teitator'i  lifetime,  [p.  6TI.} 

Ulteiioi  lentee>  held  to  be  entitled,' [p.  671.] 

Ulterior  gift  not  defteted  b?  death  orprior  legatee  in  teatatoi'a  liftaime,  (p.  672.] 

DiKinction  where  gift  ia  to  clasa,  [p.  678.) 

Ulterior  gift  not  defaatcd  b;  death  of  prior  l^atee  in  teMator'a  lifetime,  [p.  67t.] 

Gift  over  in  cue  of  death  to  execntori  or  admioittnuort  or  penotul  repreaentaiivea, 

[p.  675.] 
Gift  to  peraonal  repreaentativea  not  BDbittttttioiial,  [p.  6T6.] 

Gift  orer  of  inteieM  of  married  woman  in  cMe  of  deftth,  to  her  neil  of  kin,  [p.  677.1 
Whether  diildran  of  objects  dead  at  date  of  will  can  hare  the  beneSt  of  claiue  of  nV 

atitation,  [p.  677.] 
Children  of  objects  dead  at  date  of  irill  exclnded,  [p.  6TS  to  S80.] 
Suggested  distinction  where  decease  is  after  will,  [p.  B81.] 
Case  of  Thomhill  i>.  Thorahill  ovemiled,  [p.  683.] 

Distinction  where  children  of  deceased  claim  ander  original  gift,  [p.  683.], 
Children  of  deceased  objects  allowed  to  participate,  [p.  634,1 
Children  of  deceased  objects  let  In,  [p.  isi.] 
Disinclination  of  Courts  to  exdnde  children  of  daceaaad,  [p.  689.] 
Children  of  deceased  objects  let  in,  [p.  6SS,] 
General  conclusion  from  preceding  cases,  [p.  687,] 
Whether  gift  over  takes  eBect  on  happening  of  went  sntweqneQt  to  death  of  testator, 

(p.  687.] 
Case  of  Allen  o.  Farthiltg,  (p.  68B.] 
Tlie  ennt  of  death  leaving  children  held  to  apply  to  period  after  teMator's  death, 

|p.  689.] 
Gift  over  on  A  marrpag,  and  hkiliig  children,  extended  to  event  afttr  death  of  le*- 

tator,  [p.  690.] 
Effect  where  gifbi  over  comprise  ererj  poaaihle  eTent,  [p.  %90.] 
Remarks  on  Craion  v.  Ixiwe,  [p.  691.] 

Distinction  where  prior  gift  may  be  regarded  as  a  mer«  life  iDterest,  |p.  69S.| 
Kale  where  diere  il  a  nnor  lilb  or  other  intereat,  [p.  S93j 
Contingency  restricted  to  period  of  distribution,  [p.  6M.J 
Jtemark  on  Galland  b.  Leonard,  [p.  694.1 
Contingency  restricted  to  period  i^  distnbation,  [p.  699.] 
Remark  on  Xiord  Brongiiam's  jadgment  in  Home  v.  PilluB,  [p.  698.] 
Word  "  payable  "  occurring  in  gift  over,  whether  it  refers  to  majority  or  the  period  of 

distribution,  [p.  6S6.1 
Wont  "payable"  inferred  to  majority,  not  to  period  of  distrlbation.  (p.  697,  698.] 
Word  "payable  "refined  to  period  of  distribution,  (p.  699.] 
Remarits  on  Bright  u.  Rowe,  [p.  700.1 
Word  "  payable    referred  to  period  of  majori^,  [p.  700.] 
Result  <^  the  cases,  [p.  701.) 

The  distinction  between  tbe  caaes  which  form  the  snt^ect  of 
the  present  inquiry,  and  thoae  discussed  in  the  last  chapter^  is 
obvious.    There  it  was  necessary  either  to  do  violence  to  the 


Digitized  bvGoO^^IC 


WORDS,   ETC.  47T 

testator's  laagoage,  by  reading  the  words  providing  against 
the  event  of  death  as  applying  to  the  occnirence  of  death 
at  any  time,  (in  which  sense,  death  is  not  a  contingent  event,) 
or  else  to  give  effect  to  the  words  of  contingency,  by  constru- 
ing them  as  intended  to  provide  against  death  within  a  given 
period. 

In  the  cases  now  to  be  considered,  however,  the  expositor  of 
the  will  is  placed  in  no  such  dilemma ;  for  the  testator  having 
himself  associated  the  event  of  death  with  a  collateral  drcum- 
8tance,  fall  scope  may  be  given  to  his  .expresaiona  of  contingency 
withoat  seeking  for  any  restriction  in  regard  to  time ;  and  accord- 
ingly there  seems  to  be  no  reason  (unless  it  be  found  in  the  con- 
text of  the  will)  why  the  gift  over  should  not  take  effect  in  the 
event  of  the  prior  legatees  dying  under  the  circumstances  de- 
scribed at  any  period.  Cases  of  this  kind,  however,  will  foe 
found  to  present  niany  distinctions  which  require  particular 
attention.  The  cases  are  diviaible  into  two  classes :  let.  Wh^re 
the  question  is,  whether  the  substitoted  gift  takes  effect  in  the 
event  of  the  prior  legatee  dying  under  the  circumstances  de- 
scribed in  the  testator's  lifetime.  2dly.  Where  the 
question  is,  whether  the  substituted  giit  takes  *  effect  [  671  ] 
in  the  event  of  the  prior  legatee  surviving  the  testator, 
and  afterwards  dying  und^  the  circumstances  described ;  and  if 
BO,  whether  at  any  time  subsequently. 

L  It  may  be  stated  as  a  general  rule,  that  where  the  gift  is 
to  a  designated  individual,  with  a  gift  over,  in  the  event  of  his 
dying  without  having  attained  a  certain  age,  or  under  any  other 
prescribed  circumstances,  and  the  event  happens  accordingly  in 
the  testator's  lifetime,  the  ulterior  gift  takes  effect  immediately 
on  the  testator's  decease,  as  a  simple  absolute  gift. 

In  the  early  case  of  Darrel  v.  Molesworth,  (a)  where  a  legacy 
of  £50  was  given  to  D.  T.  at  twenty-one  or  marriage,  and  at 
the  close  of  his  will,  (which  contained  several  pecuniary  be- 
quests,) the  testator  added,  that  if  any  legatee  died  before  his 
legacy  was  payable,  the  same  should  go  to  the  brothers  or  sisters 
of  such  legatee.  D.  T.  died  in  the  lifetime  of  the  testator,  (it  is 
presumed  under  twenty-one,  though  the  fact  is  not  stated,}  and 
it  was  adjudged  that  it  was  no  lapsed  legacy,  but  went  to  the 
sister  of  ^e  legatee. 

So  in  the  case  of  Haughton  v.  Harrison,  {b)  where  a  legacy 
of  XdOO  was  bequeathed  to  A  the  son  of  B,  if  he  should  live 
to  be  twenty-one ;  and  if  he  should  die  before,  then  to  the  other 
children  of  B.  A  died  under  age  in  the  luetime  of  the  testator ; 
and  the  right  of  the  other  children  of  B  to  the  legacy,  in  this 
event,  if  any  such,  was  not  denied ;  the  only  question  being, 
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whether  the  olterioi  bequest  had  not  failed  by  the  event 
[  673  ]      of  'the  non<existence  of  objecta  thereof  living  at  the 

teatator'a  decease,  and  which  was  decided  in  the  nega- 
tive. 

Again,  in  the  caae  of  Mackinnon  V.  Peach,  (a)  wheie  a  testa- 
trix directed  certaia  chattela  to  be  divided  between  her  two 
daughters,  and  that  vpon  the  demite  of  either  of  them  vfithout 
lawful  issue,  the  share  of  her  so  dying  should  go  to  her  sister;  it 
was  held,  that  one  of  the  legatees  having  died  unmanied  in  the 
testatrix's  lifetime,  snch  legatee's  surviving  sister  was  entitled  to 
the  whole. 

'  So,  in  the  case  of  Le  Jeune  v.  Le  Jenne,  (b)  where  a  testator 
gave  all  his  estates  to  his  wife  for  her  life,  and  directed  tim 
whole  of  his  property  to  be  sold  at  her  decease,  and  the  pro> 
ceeds  to  be  divided  inte  Eve  equal  shares,  one  of  which  sbana 
he  directed  should  be  paid  to  each  of  his  four  sons  that  should 
be  living  at  her  decease ;  and  in  case  of  either  of  their  deaths, 
then  the  share  of  such  son  so  dying  to  be  paid  to  his  issue,  as 
they  should  attain  the  age  of  twenty-one  years ;  and  in  case 
either  of  his  sons  should  die  without  issue,  tiien  his  share  to  go 
to  the  survivors  of  his  five  children.  The  testator  then  gave 
the  remaining  fifth,  with  the  proportions  of  his  sons'  shares 
who  might  die  without  issue,  to  his  slaughter  and  her  children. 
One  of  the  four  sons  died  in  the  testator's  lifetime,  leaving  a 
daughter,  who  survived  the  testator  and  attained  twenty-one ; 
and Xord  Langdale,  M.  B.,  held,  that  sadi  daughter  was  entitled 
to  hei  father's  one  fifth  share. 

And  this  construction  prevailed  (in  spite  of  some  appaiently 
opposing  expressions)  in  the  case  of  Kheeder  v.  Ower,  (c)  where 
a  testator  bequeathed  the  interest  of  the  residue  of  his  property 

to  his  five  sisters  for  life,  and  in  case  arty  of  them  should 
[  673  ]      die  leaving  issue,  then  the  trustees  '  were  to  pay  and 

transfer  the  share  to  which  his  sister  so  deceasing  loas 
entitled  at  or  before  the  time  of  her  decease  to  receive  the  interest 
and  dividends  thereon,  unto  and  amongst  all  and  every  soch 
child  or  children  of  such  deceased  sister  equally  between  them, 
share  and  share  alike,  at  their  respective  ages  of  twenty-one 
years.  One  of  the  sisters  died  in  the  testator's  lifetime  leaving 
children,  and  It  was  objected  to  the  claim  of  such  children  that 
the  trust  was  confined  to  the  children  of  those  sisters  who  bad 
become  entitled  to  receive  the  interest;  but  Lord  Thurlow  de- 
cided in  favor  of  their  claim,  observing,  that  in  a  will  so  loosely 
drawn,  it  was  more  probable  ihaX  that  was  the  testator's  intent 
than  the  contrary. 

"Where,  however,  the  gift  is  to  a  class,  the  objecta  of  which 
are  not,  acccoding  to  the  general  mlea  of  construction,  aacer- 

(a)3E««.  SSS.  (i)  Id.  701.  (e)  a  B.  C.  a  S40. 
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tainable  nntil  the  decease  of  the  testator,  (as  in  the  case  of  a 
gift  to  childiea  generally,)  the  application  of  the  words,  pro- 
viding against  the  event  oi  death  to  children  dying  in  the  testa- 
tor's lifetime  becomes  rather  more  questionable,  tbey  not  being, 
in  event,  actaal  objects  of  the  gift,  and  therefore  not  within  the 
daaae  in  question,  if  that  clause  is  to  be  construed  strictly  as 
a  clause  of  substitution.  There  are  not  wanting  cases,  how- 
ever, in  which,  even  under  such  circomstancea,  the  words  have 
been  held  to  apply  to  death  in  the  testator's  lifetime,  though 
the  language  oi  the  will  seemed  to  afford  a  plausible  argument 
in  fovor  of  the  contrary  construction,  the  gift  over  being  of  the 
"legacy"  or  "share"  of  the  deceased  object — terms  which 
might  seem  in  strictness  to  apply  only  to  persona  who,  by  sur- 
viving the  testator,  had  become  actual  objects  of  gift,  in  con- 
tradistinction to  those  who,  dying  before  him,  could,  in  point  of 
fact,  have  no  "  share"  or  "  legacy"  under  the  will. 

*  Thus,  in  the  case  of  Willing  v.  Baine,  (a)  where  a  [  674  ] 
testator  bequeathed  £200  a-piece  to  his  children,  paya- 
ble at  their  respective  ages  of  twenty-one,  and  if  any  of  them 
die  before  their  age  of  twenty-one,  then  the  legacy  given  to  the 
person  so  dying  to  go  to  the  snrviving  children.  One  of  the 
children  died  in  the  testator's  lifetime,  (a  minor,  it  is  pre- 
snmed,  though  the  fact  Is  not  stated,}  and  it  was  held  that  the 
children  living  at  the  death  of  the  testator  were  entitled  to  his 
legacy. 

So,  in  the  case  of  Walker  v.  Main,  (ft)  where  a  testator  de-' 
vised  real  estate  to  bis  wife  for  life,  and  after  her  decease  to 
trustees  in  trnst  f<»  sale,  and  to  pay  the  produce  to  his  children 
and  grandchildren  in  certain  shares,  on  their  attaining  twenty- 
one  or  marrying ;  but  if  any  of  his  grandchildren  shoubl  happen 
to  <He  before  the  Ume  of  such  legacy  becoming  due  and  paytUtle, 
then  the  testator  bequeathed  the  part  or  share  of  the  child, 
children,  or  grandchildren  so  dying,  unto  and  amongst  those 
•  that  should  be  then  living,  share  and  share  alike.  Two  of  the 
children  died  in  the  testator's  lifetime,  and  it  was  iield  that 
their  shares  devolved  to  the  survivors. 

Again,  in  the  more  recent  case  of  Humphreys  v.  Howes,  (c) 
wh^B  a  testator  bequeathed  the  residue  of  his  personal 
estate  to  trustees  upon  trust  for  A,  B,  and  C,  *  for  their     [  675  J 
Uvea,  and  to  the  sorvivors  for  life,  and  after  their  decease 

(a)  »  F.  W.  1)3.    Bnt  compare  theM  caw*  with  Rider  v.  Wager,  2  P.  W.  331 ;. 
wbera  a  testator  beqaealhed  a  mm  of  zoonej  owina  to  him  b;  A  to  the  foanger 

diildren  of  A,  and  directed  ibe  eame  to  remain  in  A's  liarjdi  aniif  ibe  childiea  sboold 
be  capable  of  receiTing  it,  and  lAc  Itgary  or  ihart  of  any  of  l/ita  dying  be/on  aucA  finw 
to  go  to  tlw  surrivon  and  ntrriTor  (d*  them,  and  it  was  considerad  tbat  thl«  mutt  be 
intended  if  the  legatee  ahonld  have  nuriTed  the  lealatoti  bat  that  wheie  the  legatee 
died  in  the  lifetime  of  the  testator,  aa  nothing  conld  ever  tbm  in  the  legatee,  *o  neither 
could  it  Burvive  from  blm. 

(b)  IJac.  &\Valk.  1. 
jc)  1  Bua.  &  My.  639. 
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npon  trust  to  tranBfei  and  pay  the  same  to  E  (boh  of  B)  and 
F  (son  of  C) ;  and  m  case  E  or  F  shoitld  happen  to  die  before 
his  share  of  the  trust  moneys  should  become  payable,  without  leav- 
ing iisue  of  his  body,  then  his  ehare  to  go  to  the  snrvivor ;  and  id 
case  both  ahould  die  before  their  shares  should  become  payable 
without  leaving  issue,  then  over.  E  and  F  both  died  in  the 
testator's  lifetime  withont  issue.  It  was  contended,  that  the 
event  intended  to  be  provided  against  was  the  death  of  the  lega- 
tees after  the  testator's  decease,  until  which  event  they  could  not 
with  propriety  be  said  to  have  any  "  abates  "  in  the  property; 
but  Sir  J.  Leach,  M.  R,  held,  that  the  case  of  Willing  v.  Baine 
was  applicable,  and  accordingly  that  the  ulterior  bequest  took 
effect,  notwithstanding  the  death  of  the  legatees  in  the  testator's 
lifetime. 

It  seems,  however,  that  where  the  objects  of  gift  in  the  claose 
in  question  are  the  executors  or  administrators,  or  personal  rep- 
resentatives of  the  deceased  legatee,  sncb  clause  is  considered  as 
merely  showing  that  the  legacy  is  to  be  vested  immediately  on 
the  testator's  decease,  notwithstanding  the  subsequent  death  of 
the  legatee  before  the  period  of  distribation  or  payment,  and  not 
as  indicating  an  intention  to  snbetitute  as  objects  of  gilt  the 
representatives  of  those  who  die  in  the  testator's  lifetime.^ 

Thus,  in  the  case  of  Bone  v.  Cook,  (a)  where  a  testator  be- 
queathed the  residue  of  his  estate,  at  the  death  of  his  wife, 
equally  between  four  persons,  and  then  provided,  that  in  case  of 
the  death  of  any  o^  the  legatees  before  their  legacies  sboold  be- 
come payable,  then  that  the  legacy  of  each  so  dying 
[  676  ]  should  go  to  his,  her,  or  their  children ;  and  *in  case  of 
such  decease  of  any  of  the  said  legatees  wUhout  having 
a  child  or  children,  the  legacy  of  him  or  her  so  dying  should  go 
to  his  or  her  executors  or  administrators.  It  was  held  that  the 
share  of  one  of  the  legatees  who  died  in  the  testator's  lifetime 
unmarri^,  lapsed,  though  it  was  admitted,  that  if  she  had  left  a 
child,  such  child  would  have  been  entitled  under  the  previous  ' 
clause. 

So,  in  the  case  of  Corbyn  v.  French,  (6)  where  a  testator  be- 
queathed the  residue  of  his  estate  to  his  wife  for  life,  and  at  her 
decease  gave  (among  other  legacies)  one  to  each  of  the  children 
of  E^  or  their  representatives  or  representative ;  Su-  K.  P.  Arden, 
M.  B.,  was  of  opinion,  that  by  the  death  of  one  of  the  children, 
in  the  testator's  lifetime  the  legacy  lapsed,  on  the  ground  that  a 
testator  must  be  supposed  to  contemplate  that  his  legatees  will 
survive  hlni.^ 

(u)  M'CIel.  168.  {b]  t  Tm.  418  (8Bmn«r'i  cd.  boW  (a)]. 

>  See  anM,  Tpl.  1,  p.  SOI,  oote  utd  cue*  ciud. 

*  8m  ante,  vol.  1,  p.  301,  noieand  caseidKd;  S  WiUianii,Ez.  (M  Am.  ed.)  869; 
DickiDMn  (i-Purvis,  8  Ssrg.  &R.  71 ;  Trippe  n.  Fnticr,  4l{mn-.  ftJohiu.t46;  Uuri* 
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Again,  in  the  case  of  Tidwell  v.  And,  (a)  where  a  testator, 
after  beqaeatbing  several  legadeB,  directed  that  they  should  be 
paid  I' in  one  whole  year  after  bis  decease,  or  to  their  several  and 
respective  heirg,"  Sir  J.  Leach,  M.  R.,  held,  that  oae  of  the  lega- 
cies failed  by  the  death  of  the  legatee  in  tbe  testator's  lifetime, 
the  iotentlon  being  that  the  legacies  should  be  paid  to  the  repre- 
sentatives if  they  died  within  the  year. 

It  is  proper  to  remind  the  reader,  in  connection  with  the  three 
last  cases,  that  in  several  inataaces  the  words  "  representatdvea  " 
and  "  heirs,"  when  applied  to  p^sonalty,  and  even  the  words 
**  executors  or  administrators,"  have  been  held  to  be  synonymous 
with  next  of  kin ;  (b)  but  perhaps  this  does  not  much  weaken  tbe 
special  gronnd  to  which  these  cases  have  been  referred. 

'  And  here  it  may  be  noticed,  that  a  beqoest  to  the  [  677  ] 
next  of  kin  of  a  manied  woman,  in  the  event  of  her 
dying  in  the  lifetime  of  her  hosband,  has  been  viewed  in  much 
the  same  light  as  a  bequeskto  heirs  or  executors  and  administra- 
tors ;  nam^y,  as  being  intended  merely  to  apply  to  the  event  of 
tbe  legatee  dying  in  the  lifetime  of  her  husband,  after  having 
survived  the  testator,,  and  not  to  prevent  lapse  in  the  event  of  the 
legatee  dying  nnder  similar  circarastances  in  tJie  testator's  life- 
time. 

Thns,  where  (c)  a  testator  bequeathed  to  traatees  jG10,000,  to 
be  invested  in  stock,  in  trust  for  A,  a  married  woman,  during 
the  joint  lives  of  herself  and  her  husband,  and,  in  case  she  sur- 
vived him,  to  her  absolutely ;  but,  if  she  did  not  survive  him,  to 
such  person  as  she  should  by  will  appoint,  and,  in  default  of  ap- 
pointment, to  her  next  of  kin,  exclusive  of  her  husband :  A  died 
in  the  lifetime  of  her  husband  and  tbe  testator ;  and  it  was  held 
that  tbe  legacy  lapsed. 

Where,  too,  there  is  a  devise  or  bequest  to  a  class  of  objects 
who  are  to  be  ascertained  at  the  testator's  death,  or  at  some 
period  subsequent  to  it,  with  a  substitution  of  tbe  children  of 
objects  who  should  happen  to  be  deceased  at  the  period  of  dis- 
tribution, and  it  happens  that  some  individual  of  the  class  was 
dead  when  the  will  was  made,  it  is  not  too  readily  to  foe  cou- 
clnded  from  tbe  preceding  anthoritieB  that  the  daose'  in  question 
lets  in  the  children  of  such  pre-deceased  person ;  for  in  several 
such  cases  it  has  been  construed  strictly  as  a  clause  of  substitu- 
tion, and  therefore  as  not  comprehending  the  children  of  any 
who  could  not  in  any  possible  event  have  been  objects  of  the 
original  gift. 

Thus,  in  the  cdse  of  Christopberson  v,  Naylor,  (d)  where 
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{  678  ]  *  a  testatw  beqaeatbed  to  "  each  and  every  of  the 
child  aad  children  of  my  brother  and  eistere  A,  B,  C, 
and  D,  which  shall  be  living  at  the  time  of  my  decease,  except 
my  nephew  F.,"  {for  whom  he  bad  aJready  provided ;)  "  bvt  tf 
any  child  or  children  of  my  said  brother  and  sisters,  or  any  of 
them,  (besides  the  aaid  F.  my  nephew,)  shall  haj^n  to  die  i» 
my  lifetime,^'  and  leave  issue  living  at  his  or  her  decease,  "  then 
and  in  such  case  the  legacy  or  legacies  hereby  intended  for  such 
child  or  children  so  dying  shall  be  upon  tniat  for,  and  I  give  and 
bequeath  the  same  to  hie,  her,  or  their  issue,  atich  isene  taking 
only  the  legacy  or  legacies  which  his,  her,  or  their  parents  or 
parent  would  have  been  entitled  to  if  living  at  my  decease."  It 
was  contended,  that  the  expression  "  shall  die  in  my  lifetime," 
though  literally  applicable  only  to  ftOure  death,  might  be  held  to 
embrace  the  children  who  were  dead  at  the  time  of  making  the 
will,  by  analogy  to  those  cases  in  which  a  gift  to  children  "  to  be 
begotten  "  had  been  held  to  inclnde  children  previously  boru ;  (a) 
but  Sir  W.  Grant,  M.  R.,  observed,  that  ^e  question  did  not 
depend  upon  these  words,  which,  though  according  to  stzict  con- 
struction importing  futurity,  might  have  been  anderstood  as 
speaking  of  the  event  at  whatever  time  it  might  happen.  "  The 
nephews  and  nieces,"  said  his  Honor,  "  are,  here,  the  primary 
legatees ;  nothing  whatever  is  given  to  their  iuue,  exoept  in  tlK 
way  of  substitution.  In  order  to  claim,  therefore,  under  tiie 
will,  these  substituted  legatees  must  point  out  the  original  lega- 
tees in  whose  place  they  demand  to  stand.  But,  of  the  nephews 
and  nieces  of  the  testator,  none  could  have  taken  besides  those 
who  were  living  at  the  date  of  the  will.  The  jsane  of  those 
who  were  dead  at  that  time  can  consequently  show 
[  679  ]  DO  object  of  *  substitution ;  and  to  give  them  original 
legacies  would  be,  in  effect,  to  make  a  new  will  f<»r  the 
testator." 

So,  in  the  case  of  Butter  v.  Omm&ney,  (i)  where  a  testator  be- 
queathed the  residue  of  his  estate  after  the  death  of  his  vnfe  and 
brother  Joseph,  to  be  equally  divided  between  the  children  of  his 
said  brother  and  his  late  sister  Betty  and  late  brother  Jacob,  who 
should  be  then  living,  in  equal  shares ;  and  as  to  such  of  them  as 
should  be  then  dead,  leaving  a  child  or  children,  such  child  or 
children  were  to  be  and  stand  in  the  place  or  places  of  his,  her, 
or  their  parent  or  parents ;  Sir  h.  BhadweU,  V.  C,  held,  that  the 
children  of  the  testator's  brother  Jacob  who  died  in  the  testator's 
lifetime  {and  teho  were  aiso  dead  at  the  date  of  the  aill)  were 
not  entitled  to  any  share  of  the  residue. 

Again,  in  the  case  of  Waogh  v.  Waugh,  (c)  where  a  testator 
bequeathed  jC5000,  three  per  cent,  consols,  to  his  executors,  upon 
trust  to  pay  the  dividends  arising  there&om  to  his  nephew  J. 
daring  his  ufe  ;  and  (in  a  certain  event  which  happened)  as  to 
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the  principal,  in  trnst  for  all  the  brothers  end  sisters  of  the  said 
J.  who  should  be  living  at  the  time  of  hia  death,  and  the  children 
then  livw^  of  any  of  his  brothers  and  sisters  who  should  have 
previously  departed  this  life,  equally  to  be  divided  among  such 
brothers  and  sistere  and  children ;  bat  so  nevertheless  that  the 
children  of  such  deceased  brother  and  sister  should  take  only  the 
share  which  their  parent  would  have  taken  if  living,  which 
should  be  equally  divided  among  such  children.  At  the  date  of 
the  will,  one  of  J.'s  brothers  was  dead,  leaving  a  daughter,  to 
whom  the  testator  gave  a  legacy,  describing  her  as  the  daughter 
of  his  late  nephew  A.  The  question  was,  whether  this  great 
niece  was  entitled  to  share  in  the  legacy  of  £5000 
stock.  Sir  J.  *  Zjeach,  M.  R ,  decided  against  her  [  680  ] 
claim,  obseiving,  that  the  words  used  in  the  first  part 
of  the  bequest  would  comi^rise  the  claimant ;  but  by  the  subse- 
quent part  of  the  gift  it  was  expressed,  that  the  children  of  a 
deceased  brother  of  J.  were  to  take  only  the  share  which  their 
parent  would  have  taken  if  living,  by  which  was  to  be  under- 
stood, would  have  taken  under  thai  bequest  if  living ;  and  the 
Krent  of  E.,  being  dead  at  the  time  of-  making  the  will,  could 
ve  taken  nothing  under  that  bequest. 

Of  this  case,  Sur  L.  Shadwell,  V.  C,  (o)  has  observed,  that  he 
thought  the  decision  might  have  been  supported,  on  the  ground 
tliat  the  testator,  bv  making  a  separate  provision  for  the  daugh- 
ter, had  shown  an  intention  to  exclude  her  &om  any  share  of  the 
£6000. 

So,  in  the  case  of  Neal  v.  Callow,  (fr)  where  a  testator  be- 
queathed one  sixth  of  his  residuary  estate  to  the  children  of  hts 
late  sister  Jane  equally,  and  in  case  any  such  child  or  children 
should  die  under  twenty-one,  leaving  issue,  their  shares  to  be  paid 
to  such  issue ;  and  if  any  such  child  or  children  should  die  under 
twenty-one  and  leave  no  issue,  then  the  share  of  him  or  her  so 
dying  to  go  to  the  survivors,  and  the  issue  of  such  of  the 
deceased  children  as  should  have  died  so  leaving  issue  as  afore- 
said (such  issue  to  take  no  greater  share  than  his,  her,  or  their 
parent,  or  respective  parents  would  have  been  entitled  to  if  liv- 
ing) ;  and  as  to  one  other  sixth,  in  trust  for  the  testator's  sister 
Mary  C.  foi  life,  and  after  her  decease,  in  trust  for  her  issue,  to 
be  payable  at  the  like  times  and  with  the  like  benefit  of  survi- 
vorship, and  in  like  manner  as  was  thereinbefore  expressed  con- 
cerning the  sixth  part  therein t>ef ore  given  to  the  children  of  the 
testator's  sister  Jane ;  and  in  case  the  testator's  sister 
Mary  should  depart  this  life  without  'leaving  issue  of  [  681  ] 
her  t>ody,  or  leaving  any  they  should  die  under  twenty- 
one  and  should  leave  no  issue,  then  oyer.  A  child  of  Mary  C. 
was  dead  at  the  date  of  the  will,  (c)  leaving  a  child ;  and  Sir  L. 


Digitized  bvGoO^^IC 


484  VO&DS  KBEBaaSQ  TO  DBAftH,  VTCH  OOHTmaBHCY, 

Shadwell,  V.  C,  held  that  this  grandchild  of  Mary  C.  was  oot 
entitled ;  for  that,  under  the  traets  declared  of  the  share  of  the 
testator's  sister  Jane,  (to  which  reference  was  here  made,)  no 
grandchild  conld  take  except  by  way  of  enltstitation  for  its  par- 
ent, and  as  the  grandchild's  mother  never  conld  have  become 
entitled  to  take,  her  claim  coald  not  be  aostaiaed. 

So,  in  the  case  of  Gray  v.  Garman,  (a)  where  the  testator  gave 
the  reaidae  of  bis  real  and  personal  estate  to  his  wife  K  for  life, 
and  at  h^  decease  to  be  equally  divided  between  the  brothers 
and  sisters  of  his  wife  E. ;  and  in  case  any  or  either  of  them 
should  be  dead  at  the  time  of  the  debease  of  £.,  leaving  issne, 
then  such  issae  to  stand  in  the  place  of  their  respective  parent 
or  parents.  The  question  was,  whether  the  issue  of  a  brother 
of  E.,  who  was  dead  at  the  date  of  the  will,  were  entitled.  Sir 
J.  Wigram,  V.  C,  after  a  full  exanlination  of  the  cases,  held, 
that  they  were  not;  his  Honor  considering  thatthe  word  "them" 
in  the  second  clause  referred  to  the  brothers  and  sisters  described 
in  the  first,  which  clearly  did  not  extend  to  a  brother  or  sister 
previously  dead,  (b) 

It  will  be  observed,  that,  in  the  five  preceding  cases,  the  per- 
son whose  children  it  was  attempted  to  bring  within  the  com- 
pass of  the  clause  in  question  was  dead  at  the  date  of  the  will, 
and  could  not  possibly  have  been  an  object  of  the  primary  be- 
quest ;  and  it  does  not  follow  that  the  same  constmc- 
[  682  ]  tion  would  have  obtained,  if  *  such  person  had  been 
then  living,  and  had  svbseguetUltf  died  in  the  testator's 
lifetime.  There  is,  however,  not  wanting  a  case  even  of  this 
kind.  Thus,  in  Thornhill  v.  ThorDfaill,  (c)  where  a  testator  di- 
rected that  a  certain  estate,  which  by  bis  marriage  settlement 
he  had  settled  on  his  wife  for  life,  and  another  estete  which  be 
had  devised  to  her  for  her  life,  should  be  sold  at  her  decease,  and 
the  money  arising  therefrom  equally  divided  among  his  neph- 
ews and  nieces,  the  children  of  such  of  them  as  shotUd  be  then 
dead  standitig  in  the  place  of  their  father  and  mother  deceased. 
The  question  was,  whether  the  chil^^n  of  such  of  the  nephews 
and  nieces  as  <Hed  in  the  testator's  lifetime  were  entitled.  Sir 
J.  Leach,  V.  C,  decided  in  the  negative:  his  Honor  being  of 
opinion,  that  the  latter  clause  applied  to  the  children  of  such  of 
the  nephews  and  nieces  only  as  died  after  the  testator,  and  be- 
fore the  wife. 

The  case  of  Thomhill  v.  Thornhill,  however,  has  been  much 
disapproved  of,  as  applying  a  very  harsh  and  rigid  rule  of  con- 
struction to  testamentary  provisions  for  children;  and  ite  au- 
la) 7  Joriit,  875.  / 

(b)  It  was  alio  helil,  thu  the  children  of  aach  of  th«  brathen  and  siitets  of  E.  u 
■nrrived  the  icatalor,  and  afierwardii  died  in  the  lifetime  of  E.,  were  entitled ;  ai  to 
which,  indeed,  there  could  be  no  daabt. 

(c)  4  Madd.  377.  Whether  the  nephews  and  nieces  were  in  aziBtenc«  at  the  data 
of  the  will  ii  noC  (fated. 
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tboritjr  was  nDeqoivocally  denied  in  the  recent  caae  of  Smith 
V.  Smith,  (a)  where  a  testator  gave  his  residuary  estate  to  trns- 
teea,  in  bnst  for  his  wife  for  hfe,  and  after  her  death, 
to  divide  it  amoogat  all  bis  children  who  might  *  be  [  683  ] 
the»  living;  the  Boares  of  sach  of  them  aa  Bhonld 
Uien  have  attained  twenty-ooe,  to  be  paid  to  them  within  three 
months  after  his  wife's  death,  and  the  shares  of  others,  on 
their  attaining  twenty-one,  or  to  the  survivors  of  them,  in  case 
of  the  death  of  any  of  them  in  his  wife's  lifetime,  and  with- 
out leaving  issue,  provided,  that  if  any  of  hit  children  who 
should  die  in  his  wife's  lifetime  ikould  have  left  isnie,  such  issue 
shooljd  have  socfa  share  or  shares  as  his,  her,  or  their  parent  c» 
parents  would  have  been .  entitled  to  if  living.  The  testator's 
wife  survived  him.  One  of  his  children  who  was  living  at  the 
date  of  his  will  died  in  his  lifetime,  leaving  issne,  who  survived 
the  testator  and  his  widow ;  and  it  was  held,  tlu.t  sach  issue 
were  entitled  to  a  share  of  the  residoe.  Sir  L.  Bbadwell, 
V.  C,  aaid>  "I  think  that  the  decision  in  Thomfaill  v.  Thornhill 
is  wrong. 

Where,  however,  the  chUdien  of  Hie  deceased  person  found 
their  claim  not  on  a  mere  daase  of  substitotioo,  bnt  on  a  sub- 
stantive,  independent,  original  gift,  comprehending  them  concur- 
rently with  another  c^ss  of  objects,  the  doctrine  of  the  preceding 
cases  does  not  apply,  and  the  gift  wilt  extend  to  the  children  of 
persons  wiio  were  dead  when  the  will  was  made. 

Thus,  in  the  recent  case  of  Tytheileigh  v.  Harbin,  (6)  where 
a  testator  devised  a  certain  estate  to  trustees  in  tnut  for  Robert 
Tyth^'leigh  for  life,  and  after  his  decease,  in  trast  to  convey  the 
same  "onto  or  amongst  all  and  every  and  aueh  one  or  more  of 
the  child  or  children  of  the  said  Robert  Tytherleigli  who  shall 
be  living  at  the  time  of  bis  decease,  atid  the  issue  c^  such  of  them 
at  shall  be  then  dead,  leaving"  isiue,  such  issne  to  take  equally 
between  them  the  share  only,  which  their  mrent  would 
have  been  entitled  to  if  then  living."  *  The  question  [  684  ] 
was,  whether  the  issue  of  a  child  of  Robert  Tyther- 
leigh,  who  was  dead  at  the  date  of  the  will,  were  included  in  the 
devise.  It  was  contended,  oa  the  authority  of  Christopheraon  v. 
Naylor,  Thonihill  v.  Thornhill,  and  Wangh  v.  Waugb,  that  they 
were  not  entitled ;  bnt  Sir  L.  Bhadwell,  V.  C,  deo^d  that  the 
gift  included  these  objects.    "  In  ^lis  case,"  said  his  Honor, 

(a)  8  aim.  3U.  Tlw  CMS  of  TboraUi  c.  ThomhiU  it  Hid  to  \».n  been  ovw 
rnled  by  Sir  C.  C.  Pepyi,  M.  B.,  in  tbe  preTious  cue  of  Calliai  v.  JohnsoD,  8  Sim. 
SM,  a.  I  boc  ai  the  beqoen  in  thai  cue  wai  to  the  nephews  and  nieces  nomtnaiim, 
and  DM  M  K  dui,  id  mntfaoritf  on  tbe  point  is  mach  lei>  concliuiTe  thui  the  cue  of 
Smith?.  Smith, itated  in  [he  text.  The  writer, honeTer,  dUlrusu  hiiown  impieuioni 
on  ihii  point;  u,  rince  the  preceding  remiirii  wu  written,  he  Hada  the  cue  referred 
10  tT'  Sir  L.  Bhmdwell,  9  Sim.  550  aa  one  which  presented  mach  greats  difflenlt;- 
than  the  cue  then  before  the  Court  (Jarvii  v.  Pond,  poei,  p.  6S6) ;  thosgh  on  «h*t 
gronod  hi)  Honor  arrired  ai  tbb  eoDcloslDii  doet  not  appear. 

(A)  Sijim.as». 
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*'  there  is  an  original  Bnbatantive  gift  to  the  child  or  children  of 
Robert  Tytheileigb  li\dDg  at  the  time  of  his  decease,  and  the 
iseae  of  each  of  £eni  aa  shoold  be  then  dead  leaving  issne ;  and 
I  think  that  the  word  '  them'  means  nothing  more  than  *  chitd 
or  children.'  Thie  case,  therefore,  difTers  imm  the  first  three 
cases  cited  for  the  plaiQti&.  The  testator  tiien  says ;  '  Sncb 
issue  to  take,  between  or  amongst  them,  the  share  only,  which 
th«r  parent  or  parents  would  have  been  entitled  to,  if  then  liv- 
ing.' These  w^nis  w^ere  necessary  in  order  to  show  what  ahare 
the  issue  of  a  deceased  child  were  to  take  amongst  them  ;  for, 
if  there  had  been  two  surviving  children,  and  ten  children  of 
a  deceased  child,  and  those  words  had  not  been  used,  i.here 
might  have  been  a  question  whether  each  of  the  ten  grandchil- 
dren was  not  eatitied  to  an  eqoal  share  with  t^  two  snrvivitig 
children." 

So,  in  the  case  of  Clay  v.  Pennington,  (a)  where  a  testator 
in  a  certain  event  bequeaUied  a  residuary  fund  unto  the  chil- 
dren of  hta  brother  B.  and  their  law/ut  issue,  in  equal  ^aree 
and  proportions,  or  unto  such  of  them  as  should  prove  their 
right,  to  the  satisfaction  of  the  trustees,  wil^n  two  years  after 
notice  thereof,  to  be  inserted  in  the  London  (gazette.  Some  of 
the  children  of  R  were  dead  at  the  date  of  the  will ;  and  it  waa 
held,  that  the  issue  of  such  children  were  entitied  to  participate 
with  the  other  children  and  their  issue,  it  being  consd- 
[  685  ]  ered  that  the  gift  *  included  all  the  destendaata  of  the 
brother,  without  distinction,  who  were  living  at  the 
period  in  question. 

Again,  in  the  case  of  Rust  v.  B^er,  (b)  where  a  testator 
gave  one  fifth  part  of  his  residuary  peiwmal  estate  to  A,  B,  and 
C,  and  all  ana  every  other  the  children  of  D,  and  the  issue  of 
such  of  his  children  as  should  have  departed  this  Hfe.  Long  be- 
fore the  date  of  the  will,  D  had  had  a  child,  who  went  abroad, 
and  had  not  been  heard  of  for  twenty  years.  It  was  held,  that 
he  must  be  presumed  to  have  been  dead  at  the  date  of  the 
will ;  but  nevertheless  that  his  children  were  entitied  under  the 
bequest. 

So,  in  the  case  of  Bell  v.  Becfcwith,  {c)  where  the  tmst  was 
for  all  and  every  the  children  of  J.  B.,  deceased,  to  be  divided 
equally  amongst  them,  and  thewtwe  of  svek'of  them  as  should 
be  deceased.,  share  and  share  alike,  such  isnie  to  be  entitled  to  the 
share  of  his,  her,  or  their  deceased  parents  equally  amongst 
them ;  Lord  LancHlale,  M.  R,  held,  tlra.t  the  bequest  included  a 
grandchild  of  J.  B.  whose  parent  was  dead  when  the  will  was 
made ;  his  Lordship  considering  that  the  effect  of  the  latter  words 
was  merely  to  limit  the  amount  of  the  share  to  which  the  issue 
Tvae  entitled,  not  to  show  that  they  were  to  take  only  by  way 
of  substitution. 

(a)  7  KtD.  370.  (b)  8  Sim.  U3.  (e)  »  Bear.  308. 
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And  eren  where  there  is  no  original  and  independent  gift  to 
the  isene,  bnt  their  claim  ia  founded  on  a  clanse  apparently  of 
mere  anbatitatioD,  the  Courts  anxiously  lay*hold  of  slight  ex- 
pressions as  a  ground  for  avoiding  a  construction,  which  in  all 
probability  defeats  the  actual  intention,  by  excluding  the  issue 
of  a  deceased  child  from  participatioa  in  a  general  family  pro- 
vision. 

Thus  in  the  case  of  Giles  v.  Giles,  (a)  where  a  testator  be- 
queathed the  general  residue  to  trustees,  in  tmst  for  all 
*  his  children  living  at  the  decease  of  his  wife  (to  whom  [  686  ] 
a  life  interest  had  been  given)  as  tenants  in  common  ; 
and  if  am/  ntck  children  or  ckild  should  be  deceased  be/ore  his 
wife,  and  should  leave  issue,  then  the  children  of  such  his  son  or 
daughter  should  be  entitl^  to  the  portion  of  such  his  son  or 
daughter  who  might  be  deceaBed  before  the  decease  of  his  wife, 
upon  their  attaining  the  age  of  twenty-one  vears ;  with  a  pro- 
viso, that,  until  the  portitms  thereby  provided  for  any  of  the 
said  children  of  bis  said  sons  or  aaughters,  who  might  have 
died  before  their  mother,  should  become  vested,  it  should  be 
lawful  for  his  trustees  to  apply  the  interest  of  the  portion  to 
which  any  such  child  might  be  entitled  in  expectancy  for  the 
maintenance  of  such  child.  The  testator  at  the  date  of  bis 
will  had  four  sons  and  one  daughter,  and  he  had  had  another 
daoghter,  who  was  then  dead,  leaving  children  who  survived  the 
testator. 

The  question  was,  whether  tiieee  children  were  objects  of  the 
bequest ;  and  Sir  L.  Shadwell,  V.  C,  decided  that  they  were, 
eonsideiing  ttiat  the  special  language  of  the  will  authorized  this 
conclusion,  without  infringing  the  authority  of  the  general  cases 
before' stated,  which  had  been  pressed  upon  him.  The  V.  C. 
reli«d  particularly  on  the  expression  "  sons  and  dauglUers,"  which 
he  considered  to  indicate  that  the  testator  had  the  issue  of  the 
deceased  daughter  in  his  view,  he  having  but  one  daughter  liv- 
ing  at  the  date  of  the  will,  the  learned  Judge  deeming  it  more 
probable  that  the  plural  word  was  used  in  remembrance  of  the 
ehild  that  had  been  bom  and  died,  than  in  anticipation  of  a 
fiiture  child  to  be  born,  and  be  a  daughter. 

So,  in  the  case  of  Jarvis  v.  Fond,  {b)  where  the  testatrix 
bequeathed  the  rendue  of  her  property  to  her  *  dangh-  [  687  ] 
ter  during  her  life,  and  after  her  decease  to  be  divided 
among  such  of  her  sons  and  daughters  as  should  be  living  at  the 
time  of  the  decease  of  M. ;  and  in  case  of  the  decease  of  any  of 
the  testatrii^s  sons  and  daughters,  the  surviving  children  of  an^ 
of  her  sons  and  daughters  to  have  their  father's  or  mother's  partf 
to  be  eqoally  divided  among  them.  At  the  date  of  her  will, 
several  of  the  testatrix's  children  were  dead,  two  of  them  leav- 
ing issue.  The  testatrix  gave  legacies  to  the  surviving  huB- 
(d)  S  Sim.  360.  [b]  9  Sim.  £49. 
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band  and  widow  of  two  of  her  deceased  children,  but  not  to 
the  children  of  those  who  left  issne.  Sir  L.  Shadwell  held, 
that  thev  were  eAtitled  to  participate  in  the  residne.  The 
words  "in  case  of  the  decease"  meant  only  this:  "in  case  any 
child  or  children  shall  be  then  alive  who  are  the  issae  of  any  of 
my  children  who  are  then  dead ; "  though  his  Honor  admitted 
that  there  was  some  violence  in  assigning  a  share  to  the  father 
or  mother,  when  they  never  would  have  teken  any. 

These  cases,  it  is  conceived,  fhlly  warrant  the  position  that,  in 
the  absence  of  an  explanatory  context,  a  gift  over,  to  take  effect 
in  the  event  of  the  prior  devisee  or  legatee  dying  under  certain 
circumstances,  applies  to  the  event  happening  in  the  lifetime  of 
the  testator ;  the  prevention  of  lapse  being,  it  is  considered,  one 
of  the  purposes  of  such  substituted  gift 

IL  We  now  proceed  to  examine  the  second  d^aa  of  cases 
before  referred  to,  namely,  those  in  which  the  question  has  been 
— ^whether  the  snbetituted  gift  takes  effect  in  the  event  of  tlie 
prior  legatee  6yiag  subiequently  to  (ke  testator's  decease^  under 
tiie  circumstances  prescribed ;  and  if  so,  then,  whether  at  any 
time  subsequently. 

It  is  somewhat  hazardous,  in  the  state  of  the  authorities,  to 
lay  down  any  general  rule  on  the  subject ;  but  it  will  commonly 
be  found,  it  is  conceived,  tiiat  where  the  context  is 
[  688  ]  *  ulent,  the  words  referring  to  tJie  death  of  the  prior 
legatee.  In  coimection  with  some  collateral  event,  apply 
to  the  contingency  happening  as  well  after  as  before  the  death 
of  the  testator. 

Thus,  in  the  case  of  Allen  v.  Farthing,  (o)  where  a  testator, 
after  directing  that  a  snm  of  £300,  recentiy  paid  to  hia  daughter, 
should  be  deducted  from  the  amount  of  any  moneys,  or  -any 
share  of  his  personal  estate  thereinafter  bequeathed  to  her,  or  to 
which  she  should  be  entitled  under  and  by  virtue  of  that  his 
will,  proceeded  to  devise  all  his  real  estate  to  trustees  upon  trust 
for  sale,  and  to  apply  the  moneys  to  arise  therefrom  upon  the 
trusts  thereinafter  declared  concerning  his  personal  estate.  The 
testator  then  bequeathed  his  personalty  to  the  same  peaaons, 
upon  trust  to  get  in  and  recover  the  same,  and  to  pay  and 
divide  the  same  moneys,  estate,  and  effects  unto  and  between 
his  son,  John  Allen,  and  his  daughter,  Ann  Smith,  in  equal 
moieties,  share  and  share  alike,  the  share  of  the  daughter  to  be 
for  her  separate  use  ;  andin  case  of  the  death  of  either  of  them, 
the  said  John  Allen  and  Ann  Smith  leaving  a/ny  child  or  children 
him  or  her  surviving;  upon  trust  that  the  said  trustees  riiould 
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stand  poBeessed  of  the  Bald  moiety  of  the  said  estate  so  givcD 
to  him  or  her  the  said  J.  Allen  acd  A.  Smith  as  aforesaid,  in 
troBt  for  such  child  or  cbildien,  as  and  when  they  should  attain 
twenty-one,  and,  in  the  mean  time,  to  apply  the  income  for 
maintenance ;  and  in  case  of  the  death  of  either  of  them,  the 
said  John  Allen  and  Ann  Smith  leaving  no  isfue  lawfully  begot' 
ten,  then,  upon  trust,  as  to  the  moiety  of  him  or  her 
so  dying,  for  the  survivor  of  them.  *  The  son  and  [  689  ] 
daaghtar  having  survived  the  testator,  claimed  abso-  . 
lute  interests  in  the  residue,  contending  that  the  several  ^fts  in 
■  favor  of  the  children  and  the  survivor  respectively  were  intended 
to  provide  only  for  the  event  of  the  legatees  dying  in  the  testa- 
toi^B  lifetime ;  and  that  the  terms  in  which  the  testator  had 
directed  the  £200  to  be  deducted  out  of  his  daughter's  share 
aided  this  construction.  Sir  J.  Leach,  V.  C,  however,  held, 
that  the  testator's  children  took  life  interests  only.  He  observed, 
that  where  a  testator  refers  to  death  simply,  the  words  are  neces- 
sarily held  to  mean  death  in  his  (the  testator's)  lifetime,  the  lan- 
guage expressing  a  contingeacy,  and  death  generally  being  not 
a  contingent  event  (though  even  then  slight  circumstances 
would  vary  the  constructioD) ;  but  in  the  present  instance  it 
was  not  necessary  to  resort  to  such  a  construction,  the  event 
described  being  not  death  simply,  but  death  leaving  children,  so 
that  there  was  a  clear  contingency  expressed,  and  nothing  to 
prevent  the  words  from  having  fall  scope.  Although  the  trus- 
tees were  directed  to  "  pay  "  and  "  divide  "  the  property  between 
the  son  and  daughter,  yet  these  words  were  to  be  taken  in  con- 
nection with  the  subsequent  limitations,  which  cut  down  and 
qualified  them ;  and  his  Honor  thought  that  the  argument 
founded  on  the  manner  in  which  the  advance  of  £200  was 
directed  to  be  deducted  out  of  the  daughter's  share  was  too 
weak  and  inconclusive  to  control  the  words. 

So,  in  the  case  of  Child  v.  Giblett,  {a)  where  a  testator  be- 
queathed the  residue  of  his  estate  to  trustees,  upon  trust,  after 
payment  of  his  debts,  to  divide  the  same  between  his 
two  daughters,  A  and  B,  share  and  share  alike,  *  to  [  690  ] 
whom  be  bequeathed  the  same ;  and  in  case  of  the  death 
of  either,  the  testator  gave  the  whole  to  the  survivor,  and  in  M« 
event  of  their  marrying  and  having  children,  then  to  the  child  or 
children  of  them,  or  the  survivor  of  them,  if  they  should  attain 
the  age  of  tweoty-one  years,  but  if  not,  then  among  the  chil- 
dren  of  C,  share  and  share  alike ;  and  if  only  one  child,  then 
ihe  whole  thereof  to  that  one  child.  A  and  B  both  survived 
the  testatcw ;  and  the  question  was  whether  they  were  entitled 
to  the  property  absolutely)  or  for  life  only.  Sir  J.  Leach,  M.  R., 
held,  that  they  took  life  interests  only.  "  The  rule  is,"  said  the 
learned  Judge,  "  that  where  there  is  a  bequest  to  two  persona, 
(a)  3U;I.  &Keeii,71. 
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and,  in  case  of  the  death  of  one  of  them,  to  the  snmvor,  the 
worda  '  in  case  of  the  death,'  are  to  be  restricted  to  the  life  of 
the  testator ;  but  the  question  is,  whether  the  first  expression 
used  by  this  testator,  to  which  this  rale  would  apply,  is  not 
qualified  by  the  subsequent  words  of  the  will.  The  testator 
cannot  possibly  have  intended  that  the  children  of  C  should 
take,  in  the  event  of  a  mairiage  of  his  daughters,  and  their 
death  without  childreii  in  his  lifetime,  and  that  they  should  not 
take,  in  the  event  of  ft  marriage  of  his  daughters,  and  thdr 
dying  without  children  after  his  decease.  That  would  not  be  a 
rational  distinction.  I  am  of  opinion,  therefore,  that  the  gen- 
eral rule  is  here  qualified  by  the  subsequent  words  used  by  the 
testator,  and  that  in  the  event  of  A  dying  without  children,  or 
if  she  should  have  children,  and  none  of  them  live  to  attain  the 
age  of  twenty-one,  the  children  of  C  will  be  entitled  to  the 
residuary  property  of  the  testator." 

Sometimes,  however,  it  happens,  that  a  devise  in  fee  simple 
is  followed  by  alternattve  limitations  over,  which  collectively 
provide  for  the  event  of  the  death  of  the  devisee,  mider  all  pos- 
sible circnmstances.  In  such  a  case,  we  are,  it  is  said, 
[  691  ]  compelled  to  read  the  words  *  of  contingency  as  ap- 
plying exclusively  to  the  happening  of  tiie  event  in  - 
the  testators  lifetime,  in  order  to  avoid  repugnancy,  inasmuch 
as  the  alternative  limitations,  if  not  bo  qualified  and  restricted 
in  construction,  would  reduce  the  prior  devise  in  fee  to  an  estate 
for  life.  This  argument  seems  to  have  prevailed  in  the  case  of 
Clayton  v.  Lowe ;  (a)  where  a  testator  gave  his  residuary  real 
and  personal  estate  to  be  equally  divided  between  his  three 
.  grandchildren,  A,  B,  and  C,  share  and  share  alike ;  forever ;  and 
if  either  of  them  should  happen  to  die  mthoui  child  or  children 
laicfuUy  begoUen^  then  he  directed  that  such  part  or  share  of  the 
one  so  dying  should  be  equally  divided  amongst  the  surviving 
brothers  or  sister ;  bvt  if  any  of  his  grandchildren  should  die  and 
leave  child  or  children  lawfully  begotten,  that  such  child  or  chil- 
dren should  have  their  parent's  «hare  equally  divided  amongst 
them,  share  and  share  alike. '  AU  the  grandchildren  sorvived 
the  testator,  and  it  was  held,  by  the  Comt  of  King's  Bench,  on 
a  case  from  Chancery,  that  in  tbe  events  which  bad  happened, 
they  took  estates  in  fee  simple  as  tenants  in  common. 

The  reasons  for  the  conclusion  at  which  the  Court  arrived  do 
not  appear,  but  we  may  presume  them  to  be  in  consistency  witii 
the  argument  (already  noticed)  which  was  strongly  nrged  by 
the  very  able  couneel  for  the  plaintiffi),  namely,  that  the  several 
alternative  limitations  would,  unleae  coi^ned  to  the  happening 
of  the  event  In  the  testator's  lifetime,  operate  to  cut  down  the 
fee  previously  devised  to  an  estate  for  life ;  but  the  reasoning, 
when  closely  examined,  is  not  so  conclusive  as  at  first  sight  it 
(a)  5  Bfttn.  &  Aid.  636. 
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may  appear.  Why,  it  may  be  aaked,  may  not  a  testator  intend 
that  the  estate  of  hia  devisee,  thoagh  determinable  at  all 
events  on  bis  decease,  shonld  comprise  the  inheritance 
*  in  tbe  mean  time,  which  is  certainly  something  dif-  [  693  ] 
ferent  from  an  estate  for  life  ?  (a)  Besides,  the  devise 
over,  in  Clayton  v.  Lowe,  of  the  shares  of  grandchildren  who 
should  die  without  children,  in  favor  of  the  Burviving  grand- 
children, would  not  apply  to,  and  would  therefore  leave  tbe  fee 
in  tbe  laat  aurvivor,  who  might  die  without  children ;  and  this, 
even,  independent  of  the  more  general  ground  first  suggested, 
makes  a  solid  difference  between  such  a  devise  and  a  mere 
estate  for  life.  Whether  the  certificate  of  the  Court  of  King's 
Bench  was  confirmed  by  tbe  Vice- Chancellor  does  not  appear. 
Under  such  circumaiances  it  would  be  unsafe  to  rely  on  the  case 
as  a  deliberate  adjudication  in  support  of  so  doubtfol  a  prin- 
ciple. 

At  all  events,  where  the  gift,  which  precedes  the  alternative 
^fts  over,  is  not  (as  in  tbe  last  case)  absolute  and  unqualified, 
but  is  so  framed  as  to  admit  of  its  being,  without  inconsistency 
or  violence,  restricted  to  a  life  interest,  the  ground  for  the  con- 
struction adopted  in  theae  cases  failing,  the  gift  in  question  la 
held  to  confer  a  life  interest  only,  there  being  no  reason  why  tbe 
fullest  scope  should  not  be  given  to  the  sevend  alternative  gifts 
over. 

As  where  (b)  a  testatrix  bequeathed  to  ^the  sum  of  jE400,  to 
be  vested  in  tbe  public  fiuids,  the  interest  whereof  she  should 
receive  when  she  should  attain  twenty-one.  Lt  the  event  of 
her  decease  at,  before,  or  after  the  taid  period,  tbe  sum  so 
bequeathed  to  be  divided  between  B  and  C.  Liord  Langdale, 
M.  R.,  said  that  the  words  "  at,,  before,  or  after,"  involved  all 
time  present,  past,  and  future,  and  that  the  only  construction  to 
be  put  on  these  words  therefore  was,  "  in  the  event  of  her  de- 
cease whenever  that  event  might  happen." 

*  In  all  the  preceding  cases  it  will  be  observed,  that  [  693  ] 
the  gift  to  the  person  on  whose  death,  under  the  cir- 
cumstances des^ibed,  the  sabetitnted  gift  was  to  arise,  was 
immediate,  ».  e.  to  take  effect  in  poasesaion,  so  that  tbe  Court 
was  placed  in  the  alternative  of  conatraing  the  words  either  as 
applying  exclusively  to  death  in  the  lifetime  of  tbe  testator,  (a 
as  extending  to  death  at  any  time,  tbe  will  supplying  no  other 
period  to  which  the  words  could  be  referred ;  but  where  the  two 
concurrent  <x  alternative  gifts  are  preceded  by  a  life  or  other  par- 
tial iaterest,  or  the  enjoyment  under  them  is  otherwise  postponed, 
tbe  way  is  open  to  a  third  constmction,  namely,  that  of  applying 
the  words  in  question  to  the  event  of  death  occurring  before 
the  period  of  poss^aioD  or  distribution.  In  such  case,  the  wig- 
fa)  For  initmce,  doirer  uid  cnrtu;  wonlil  attach  to  the  one,  not  to  the  other. 
(b)  Milei  a-  Clark,  I  Keen,  93. 
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inat  legatee,  surviving  that  period,  becomes  absolutely  entjfled. 
An  example  of  this  construction  is  afforded  by  the  case  of  Da 
Costa  V.  Keir,  (a)  wbeie  a  testator  gave  the  residue  of  his  esti^te 
to  trustees,  upon  trust  to  pay  the  interest  to  his  wife  for  life,  and 
after  her  decease,  Ac  gave  the  principal  to  A  for  her  own  use  and 
benefit;  but  if  the  said  A  should  die  leaving  any  ebild  or  chil- 
dren living  at  her  decease,  then  he  gave  the  residue  to  her  chil- 
dren ;  but  if  she  should  die  without  any  child  living  at  her  decease, 
then  he  gave  the  same  to  B  and  C  equally ;  but  if  either  of 
them  should  die  before  they  should  become  entitled  to  receive 
the  said  residue,  then  he  gave  the  whole  to  the  survivor ;  and  ^ 
both  should  die  in  the  lifetime  of  his  wife,  then  be  gave  the  eaid 
residue  to  his  wife.  A  survived  the  testator  and  his  widow,  and 
therefore  claimed  to  be  entitled  absolutely.  The  legatees  over 
resisted  this  claim,  on  the  ground  that  uie  residue  was  given 

to  them  in  the  event  of  A  dying  without  leaving  a 
[  694  ]      *  child,  whenever  that  event  should  ka^qten.  Sir  J.  Leach, 

M.  B.,  considered  this  construction  -  objectionable,  as  it 
simply  revoked  the  pnor  gift  to  A,  (b)  since,  by  parity  of  rea- 
soning, the  childienj  if  any,  living  at  her  decease,  would  abo 
have  been  entitled  without  re^rd  to  the  period  of  death ; 
whereas,  the  testator  intended  the  subsequent  gift  to  operate 
only  by  way  of  qualification  or  exception  in  particalar  events; 
and  he  thought  that  the  ultimate  gift  to  the  wife  in  the  event  of 
B  and  C  dying  in  her  lifetime,  plainly  indicated  that  the  life  of 
the  widow  was  to  be  the  period  to  which  the  event  of  A  dying 
with  or  without  children  was  to  be  referred,  and  consequently 
that  A  having  sorvived,  the  widow  was  absolutely  entitled. 

A  question  of  this  nature  arose  in  the  case  of  Cialland  v. 
Leonard,  (c)  where  a  testator  gave  the  residue  of  hie  personal 
estate  to  trustees,  upon  trust  to  place  the  same  out  zt  interest 
during  the  life  of  his  wife,  and  pay  her  a  certain  annuity,  and 
upon  her  death  to  pay  and  divide  the  said  trust  moneys  unto  and 
equally  between  his  two  daughters,  H.  and  A.  And  in  case  of 
the  death  of  them  his  said  daughters,  or  either  of  them,  leaving  a 
child  or  children  living;  upon  trust  for  the  children  in  manner 
therein  mentioned ;  and  the  testator  declared  that  the  i^ildren 
of  each  of  his  said  daughters  should  be  entitled  to  the  same 
share  his,  her,  or  their  mother  would  be  entitled  to,  if  then  liv- 
ing. Sir  T.  Plumer,  M.  K.,  held  that  the  testator  intended  only 
to  substitute  the  children  for  the  mother,  in  the  event  of  the 
decease  of  the  latter,  during  the  widow's  Ufe,  and  that  the 
daughters  who  survived  her  (the  widow)  became  absolutely 
entiued. 

In  this  case  the  frame  and  terms  of  the  bequeat  showed  that 
the  testator  contemplated  the  death  of  the  widow  as  the  period 

(a)  8  Bom.  3S0.  (b)  I.  a.  ala%  the  life  iutereit.  (e)  1  SwusL  161. 
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of  distribatioii,  and  aoy  doubt  which  hia  'preTioOB  [695] 
expressions  may  have  left  on  this  point  is  dispelled 
by  the  claose  entitling  the  children  to  the  ahares  which  their 
parents,  if  Unimg,  would  have  taken.  A  similar  construction 
prevailed,  partly  on  the  authority  of  Galland  v.  Leonard,  in  the 
more  doabtful  case  of  Home  v.  Fillans,  (a)  where  a  testator  be- 
qaeathed  to  bis  nieces,  C.  and  M.,the  sam  of  jS3000  each,  when 
and  if  they  should  attain  their  ages  of  twenty-one  years ;  and 
whioh  said  legacies  he  gave  to  them  for  their  sole  and  separate 
nse,  fitee  from  the  debts  or  eoatrol  of  their,  or  either  of  tJieir  hns- 
bands ;  a«rf  m  ease  of  the  death  of  hU  said  nieces,  or  either  of  them, 
leaving  children  or  a  child,  the  testator  bequeathed  the  share  or 
shares  of  each  of  his  said  nieces  so  dying,  nnto  their  or  her  r^ 
spective  children  or  child.  Sir  J.  Leach,  M.  R,,  held  that  the 
nieoea  did  not  take  absolute  interests  at  majority ;  bnt  that  the 
bequest  to  them  continned  to  be  liable  to  the  executory  gift,  on 
their  dying  leaving  children.  Lord  Brougham,  C,  reversed  the 
decree,  on  the  ground,  that  the  construction  adopted  by  the  Conrt 
below,  was  irreconcilable  with  the  anthorities,  especially  thoae 
cases  in  which  words,  refeiring  to  death  generally,  had  been  held 
to  be  reatricted  to  deatii  ooeniring  in  the  lifetime  of  the  prior 
legatee  for  life ;  (6)  and  he  adduced  the  case  of  Oalland  v.  IJeon- 
ara  as  an  authcsity  precisely  in  point.  His  Lordship  also  dwelt 
on  the  inconvenience  of  holding  the  absolute  vesting  to  be  sus- 
pended daring  the  life  of  the  t^atee,  which  was  a  constructioD 
the  Court  could  never  adopt  but  from  necessity ;  and  he  coo- 
aidoed  that,  in  the  present  instance,  snch  a  cons^ction  woidd 
have  the  effect  of  defeating  the  testator's  intention,  which  evi- 
dently was,  that  at  the  age  of  twenty-one  the  legacies  should 
bectnne  absolutely  vested. 

*  It  is  observabw,  that  Lend  Brou^am,  in  his  remuks  [  696  ] 
on  Hervey  v.  IfLaochlia,  (c)  and  that  class  of  oases,  but 
very  faintly  adverts  to  tiie  fact,  that,  in  them,  the  gift  ova  was 
in  case  of  death  simpliciter,  and  in  the  will  before  aim,  it  was  in 
ease  of  death  m  amneatioa  with  a  collateral  event,  (i.  e.  leaving 
ehildren,)  which  forms  a  most  material  distinction,  and  exolndea 
fiom  the  latter  case  much  of  the  reasoning  adopted  by  his  Lord- 
•ohip  from  the  cited  aathorities.  The  point  wmch  he  had  to  de- 
cide was  certainly  one  of  great  difficulty. 

And  he*e  it  wiil  be  convenient  to  notice  the  fireqnently  occur- 
nng  point  of  oonstmetion  arising  on  the  word  "payable,"  in 
ancb  a  case  as  the  fidlowing :  A  money  faai  is  given  to  a  pet- 
800  for  life,  and,  after  his  decease,  to  hu  children  at  majority  ot 
marriage,  with  a  gift  over  in  the  event  of  any  of  the  objects  dy- 
ing before  their  shares  become  payable.  In  such  oases  it  becomes 
a  question  whether  the  word  "  payable  "  is  to  be  considered  as 


(()  Vide  ante  P-  OM. 
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referring  to  the  age  or  marriage,  (or  anv  other  sach  circumstance 
affecting  the  personal  situation  of  tiie  legatee,)  on  the  arriral  or 
happening  of  which  the  sharea  are  made  "  payable,"  or  to  the 
actual  period  of  distribation  ;  in  other  words,  whether  the  shares 
vest  absolutely  at  the  majority  or  marriage  of  the  legatees,  in  the 
lifetime  of  the  legatee  for  life ;  oi  whether  the  vesting  is  post' 
poued  to  the  period  of  such  majority  or  marriage,  and  the  aeatk 
of  the  legatee  for  Ufe.  As  the  latter  construction  exposes  the 
legatees  to  the  risk  of  losing  the  testator's  provision,  in  the 
event  of  their  dying  in  the  lifetime  of  the  legatee  for  life,  al- 
though they  may  have  reached  adult  or  even  a^anced  age,  and 
may  have  left  descendants,  however  numerous,  the  Coorte  have 

strongly  inclined  to  hold  the  word  "  payable"  to  refer 
[  697  ]      to  the  majority  or  *  manriase  of  the  legatees,  especially 

if  the  testator  stood  towaros  the  legatees  in  the  parental 
relation. 

And  where  (as  often  happens)  the  question  has  arisen  under 
marriage  settlements,  (a)  the  leaning  to  this  construction  is 
strongly  aided  by  the  occasion  and  design  of  the  instrument, 
whose  primary  object  obviously  is,  to  secure  a  provision  for  tiie 
issue  of  the  marriage.  In  wiUs,  tjie  point,  like  all  oUiers,  de- 
pends solely  upon  the  intention  to  be  collected  from  the  context ; 
and  the  cases  will  be  found  to  present  instances  of  the  vesting 
being  held  to  take  place  at  majority,  or  at  majority  or  maniage, 
(as  the  case  may  be,)  in  the  lifetime  of  the  legatee  for  life,  or  to 
be  farther  suspended  until  the  period  of  actual  distribution,  ac- 
cording as  the  language  of  the  will  was  deemed  to  admit  or  to 
exclude  the  more  eligible  and  convenient  construction. 

Thus,  in  the  case  of  Halli£ix  v.  Wilson,  {h)  where  a  testatcn 
.  gave  to  trustees  all  his  estate  and  effects,  upon  trust  to  lay  oat 
the  proceeds  thereof,  after  payment  of  debts,  upon  security,  and 
pay  the  interest  to  his  mother,  B.  M.,  for  life ;  and  after  her  de- 
cease, upon  trust  to  pay  and  transfer  the  said  trust  moneys  unto 
and  among  his  four  nephew  and  nieces;  their  respective  shares, 
with  the  accomnlated  interest,  to  be  paid  or  transferred  to  them 
at  their  respective  ages  of  twenty-one  years ;  and  in  case  any  of 
his  said  nephew  and  nieces  should  happen  to  die  before  his,  her, 
or  their  share  or  shares  in  the  said  iTust  moneys  and  premises- 
should  become  payable,  then  the  testator  directed  that  the  share 

or  shares  of  him,  her,  or  them  so  dying,  should  go,  to  be 
[  698  ]      paid  to  the  survivors  or  survivor;  and  in  case  of  the  'deatlk 

of  all  bis  said  nephew  and  nieces  before  the  said  trust 
moneys  should  become  pc^able,  the  testator  gave  the  same  to  his 


{h)  16  Vea.  168  [SmnDer'i  ed.  i 


[(SDinner'B  ed.l  51, note  {a)}:  Scheoek r. Legh, (wUch  is  >  leading cua,)9  Tei.  300 ; 
PowiM  »■  Bardett,  Id.  4iS  [gumnar'i  «d.  Doti  (a)] )  Uowgnve  o.  Cvtier,  3  Tei.  A 
B.  79  I  Lord  Cnreon,  9  Hadd.  433. 
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tnisteea,  ^are  and  ahare  alike.  The  qaestioa  wae,  as  to  the 
destination  of  the  share  of  the  nephew,  who  attained  twen^-one 
and  died  in  the  lifetime  of  the  testator's  mother.  Sir  William 
Grant,  M.  B.,  held  that  the  share  in  question  vested  absolutely 
at  majority.  "  The  testator,"  he  observed,  "  has  used  the  word 
'  payable,'  a  word  of  ambiguous  import ;  in  one  sense,  and  with 
leference  to  the  capacity  of  the  persons  to  take,  he  bad  jast  before 
declared,  that  the  age  of  twenty-one  was  the  period  at  which 
their  shares  were  to  be  payable ;  in  another  sense,  with  reference 
to  the  interest  of  the<tenant  for  life,  they  would  not  be  payable 
until  her  death ;  but  then  it  ia  with  the  direction  to  pay  at  the 
age  of  twenty-one,  that  the  bequest  over  is  immediately  con- 
nected ;  and  it  is  to  that  period  of  payment,  as  it  seems  to  me, 
that  the  sabsequent  words  are  most  naturally  to  be  referred.  The 
declaration  that  the  shares  should  be  paid  at  the  age  of  twenty- 
one;  naturally  led  the  testator  to  coaaider,  what  was  to  become 
of  the  shares  of  those  who  should  not  live  to  attain  that  age ; 
and  there  he  adds  the  direction,  that  the  shares  should  go  over. 
I  think  it  is  no  strain  to  undeiatand  bim  as  adverting  merely  to 
^e  age  of  twenty-one,  which  he  had  jnat  before  appointed  as 
the  period  of  payment. 

So,  in  the  case  of  Walker  v.  Main,  (a)  where  a  testator  devised 
real  estate  to  bis  wife  fox  life,  and,  aiter  her  decease,  to  a  trustee 
upon  trust  for  sale,  and  directed  the  produce  to  be  distributed 
among  hia  children  and  grandchildren  m  the  following  manner ; — 
He  first  gave  to  several  of  his  grandchildren,  .£20  each,  to  be 
paid  on  their  attaining  the  age  of  twentyKine  years  or 
marrying ;  and,  after  bequeathing  *  other  legacies,  gave  [  699  ] 
to  his  four  children  the  residue  of  ^e  money  arising 
from  the  sale,  to  be  equally  divided  between  them,  by  ms  trustee, ' 
as  soon  as  each  of  them  should  attain  to  their  respective  age  or 
ages  of  twenty-one  years ;  but  npon  marriage,  wbethn  of  age  or 
not,  each  of  their  receipts  should  be  a  sufficient  discharge.  But 
if  any  or  either  of  his  said  children  or  grandchildren  should 
happen  to  die  before  tlie  time  of  such  legacy  becoming  ihte 
and  payable,  then  the  testator  gave  the  share  of  such  child 
or  children  or  grandchildren  so  dying,  nnto  and  among  those 
that  sbonid  be  then  living.  Two  of  the  grandchildren  attain- 
ed twenty-one,  and  married,  and  died  in  the  lifetime  of  the 
widow;  and  Sir  T.  Plnmer,  M.  R.,  on  the  aathority  of  the 
(ated  cases,  and  especially  of  Sir  W.  Oranfs  decision  in 
Scbenck  v.  Legh,  (A)  held,  that  the  shares  vested  absolutely  at 
twenty-one  or  marriage,  in  the  lifetime  of  the  prior  cestni  que 

On  the  other  hand,  in  the  subsequent  case  of  Bright  r.  Rowe,  (c) 
where  a  testatrix,  by  virtue  of  a  power,  appointed  the  reversion  of 
I&)  9  Vea.  300. 
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a  snm  of  v£3000,ia  which  ahe  and  her  husband  had  life  interests, 
to  trnatees,  upon  tnist  for  her  danghtei  AL,  oi  any  other  children 
she  might  thereafter  have  by  her  haebaiid  J.,  to  be  equally  divided 
between  them ;  but  it  was  her  will  that,  in  case  the  £2000  should 
become  payable  before  M.  should  attain  twenty-one  or  day  of 
marriage,  or  before  any  other  of  her  children,  being  a  son,  should 
attain  twenty-one,  or,  being  a  daughter,  the  same  age,  or  marry, 
then  the  trustees  to  invest  the  same,  and  apply  the  interest  of 
each  child's  share  for  maintenance ;  and  when  any  such  children, 
being  sons,  should  attain  twentyone,  or,  being  dangli- 
[  700  ]  ters,  the  like  age  or  day  of  marriage,  upon  trust  to  pay 
them  their  respective  shares  of  the  principal  with  the 
unapplied  interest ;  and  in  case  her  said  daughter  M.,  or  any  other 
child  she  might  have  by  her  husband,  should  happen  to  die  before 
his,  her,  or  their  portion  or  portions  of  the  said  sum  of  jCSOOO 
should  hecome  payable,  then  tbe  same  should  respectively  go  and 
belong  to  the  survivors  or  aoivivor  of  them.  The  testatrix  left 
three  children,  two  of  whom  died  in  the  lifetime  of  her  husband 
(who,  it  will  be  remembered,  had  a  life  interest  under  the  settle- 
ment) after  having  attained  twenty-one.  Sir  J.  Leach,  M.  IL, 
while  he  admitted  the  presumption  in  favor  of  the  vesting  of 
children's  shares  where  the  will  was  ambiguously  expressed, 
yet  considered  that  there  was  no  ambigui^  here ;  and  that 
by  dying  before  the  portions  became  "payable,"  the  testatrix 
meant  dying  in  ihe  lifetime  of  the  husband,  and  consequently 
that  the  shares  of  the  deceased  children  haid  devolved  to  the 
survivors. 

Upon  comparing  this  case  with  the  two  preceding  cases,  espe- 
cially Hallifax  v.  Wilson,  the  writer  has  been  unable  to  find  the 
slightest  distinction  between  them  ;  and  the  judgment  of  the  late 
M.  R.  affords  no  aid  in  the  attempt  We  are  greatly  relieved, 
however,  irom  the  perplexity  in  which  the  case  of  Bright  v.  Eowe 
had  involved  the  rule  of  construction  under  coDsideration,  by  the 
recent  case  of  Jones  v.  Jones,  (a)  where  a  testator  bequeathed 
X10,000  to  tm8teee,apontruBt  for  A  for  life,  and  &om  and  after 
his  decease,  then  to  pay  it  to  the  children  of  A,  when 
[  701  ]  and  as  they  should  severally  attain  *the  age  of  twenty- 
one  years ;  and  in  case  any  of  the  said  children  should 
die  before  his,  her,  or  their  share  or  shares  should  become  pay- 
able, leaving  no  issue,  then  the  share  or  shares  of  him  or  them  so 
dying  to  go  to  and  amongst  the  survivors  or  survivor :  Sir  L. 
Shadwell,  V.  C,  held,  that  a  son  of  A,  who  attained  twenty- 
one,  but,  died  in  A's  lifetime,  tooh  a  vested  interest  in  the 
legacy,  and  that  his  personal  representative  was  entitled ;  his 
Honor  being  of  opinion,  that  the  word  "  payable  "  meant  attaiti 
twen^-one. 
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In  this  state  of  the  authoritieB,  it  seems  not  to  be  too  much  to 
say,  that  the  word  "  payable,"  occoirlDg  in  the  executory  bequests 
under  consideration,  is  held  to  apply  to  the  age  or  marriage  of 
the  legatee,  and  not  to  the  period  of  the  death  of  the  legatee  for 
life,  unless  the  latter  is  shown  by  the  context  to  be  intended  by 
the  testator. 
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CHAPTER  LL 

EFFECT  OF  FAILUEB  OF  A  PRIOR  GIFT  ON  AN  ULTERIOR  EXEC- 
UTORY OR  SUBSTITUTED  GIFT  OF  THE  SAME  SUBJECT ;  ALSO 
THE  CONVBRSE  CASE. 

Efvkct  upon  Bxecntor?  gift  of  fftilnre  of  prior  gift. 

Failare  of  prior  gift  held  to  let  id  nlierior  gift,  [p.  703.] 

Gift  o*er,  in  cue  there  be  but  one  cbild,  eiieadcd  bj  implkMbn  to  event  of  Aen 

not  beioff  say ,  [p.  704.J 
Sir  William  Gnmt'i  reesoning  in  Mamy  c.  Jones,  [p.  705.] 

Gift  orer  extended  b>  implication  to  event  not  falling  within  termi  of  wtU,  [p.  706.) 
Qifi  over  od  prior  devi«4b'i  refiual  to  do  a'cerlain  act,  [p.  706.] 
Effect  of  prior  denies  not  coming  into  existence,  on  gift  orer  if  ha  refnie  to  do  ft 

certain  act,  [p.  706.} 
Death  of  prior  devisee  held  to  let  in  nlterior  deviiee,  [p.  707.) 
Bemariu  on  Avelyn  o.  Ward,  fp.  707.] 
Effect  vhere  prior  eitt  faiU  bj  Upse,  [p.  70S.] 
Effect  whore  prior  deviw  faili  by  lapie,  [p.  709.] 
Remark  on  Tarback  u.  Tarback,  [p.  709.] 
Remark  on  preceding  ca«ei,  [p.  TIO.] 
Effect  upon  prior  gin,  of  failareof  executory  gift,  (p.  711.] 
When  prior  giti  made  abaolule  bj  failure  of  execnlorj  gift,  [p.  TIS.J 

Where  real  or  personal  estate  is  given  to  a  penoa  for  life, 
with  an  ulterior  gift  to  B,  as  the  gift  to  B  is  absolutely  vested, 
and  takes  effect  in  posseseion  whenever  the  prior  gift  ceases  or 
fails,  (in  whatever  manner,)  the  question  discussed  in  the  present 
chapter  cannot  arise  thereon. 

Sometimes,  however,  an  executory  gift  is  made  to  take  effect 
in  defeasance  of  a  prior  gift,  t.  e,  to  anse  on  an  event  which  de- 
termines the  interest  of  the  prior  devisee  or  legatee,  and  it  happens 
that  the  prior  gift  fails  ab  initio,  either  by  reason  of  its  object  (if 
non-existing  at  the  date  of  the  will)  never  coming  into  existence, 
or  by  reason  of  such  object  (if  a  person  in  esse)  dying  in  the  tes- 
tators lifetime.  It  then  becomes  a  question  whether  the  execu- 
tory gift  takes  effect,  the  testator  not  having  in  terms  provided 
for  the  event  which  has  happened,  although  there  cannot  be  a 
shadow  of  doubt  that,  if  ask»l  whether,  in  case  of  the  prior  gift 
failing  altogether  for  want  of  an  object,  he  meant  the  ulterior  gift 
to  take  effect,  his  answer  would  have  been  in  the  affirmative. 
The  conclusion  that  such  was  the  actual  intention  has  been 
deemed  to  amount  to  what  the  law  denominates  a  necessary 
implication.  Thus,  in  the  well-known  case  of  Jones  v. 
[  703  J     Westcomb,  (a)  'where  a  testator  bequeathed  a  term  of 

(a)  Fie.  Cb.  316 ;  S.  C.  1  Eq.  Ca.  Ab.  MS,  pL  10. 
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years  to  hi?  wife  fat  life,  and  after  her  death  to  the  child  she  was 
then  (t.  e.  at  the  malcing  of  the  will)  enceinte  with ;  and  if  snch 
child  should  die  before  the  age  of  twenty^one,  then  one  third 
part  to  hii  wife,  and  the  other  two  third  parte  to  other  persons. 
The  wife  was  not  enceinte  ;  nevertheless  Lord  Horcoort  held, 
that  the  bequest  over  took  effect;  and  the  Court  of  King's 
Bench,  (a)  on  two  serefal  occasions,  (in  opposition  to  a  contrary 
determination  of  the  Common  Pleas,)  (b)  came  to  a  similar  con- 
elusion  on  the  same  will. 

So,  in  Statham  v.  Bell,  (c)  where  a  testator,  reciting  that  his 
wife  was  pregnant,  devised  that  if  she  brought  forth  a  son,  then 
that  he  should  inherit  his  estate ;  bat  if  a  daughter,  then  one 
moiety  to  his  wife,  and  the  other  to  his  two  daughters  (he  had 
one  daughter  then  living)  at  twenty-one.  If  either  died  before 
that  time,  the  survivor  bo  have  her  sister's  share ;  if  both  died 
before  thattime,Vaea  both  shares  to  bis  wife  and  her  heirs.  The 
wife  was  not  enceinte ;  and  the  other  daughter  dying  under 
twenty-one,  the  wife  was  held  to  be  entitled  to  the  whole. 

It  would  be  immaterial  in  such  case  whether  the  wife  had  or 
had  not  an  after-born  child  subsequent  in  procreation  as  well  as 
birth,  as  such  child  would  not  be  an  object  of  the  gift  to  the  child 
with  which  the  wife  was  then  enceinte,  id) 

80,  in  the  case  of  Meadows  v.  Parry,  (e)  where  a  tes- 
tator *  bequeathed  the  residue  of  his  eatkte  to  trustees,  [  704  ] 
upon  trust  to  apply  the  dividends  and  interest  for  the 
maintenance  of  all  such  children  as  be  should  happen  to  leave 
at  his  death,  and  born  in  dne  time  after,  equally,  until  the  age  of 
twen^-one,  and  then  to  transfer  the  funds  to  them ;  and  in  case 
any  of  the  children  should  die  before  twenty-one,  such  deceased 
child's  share  to  go  to  the  survivors ;  and  if  there  should  be  only 
one  child  who  should  attain  that  age,  upon  trust  to  pay  the  resi- 
due to  Buch  child;  and  in  cote  oil  ^e  children  should  die  before 
attaining  that  age,  then  he  bequeathed  the  residue  to  bis  wife. 
The  testator  died  without  leaving,  or'ever  having  had,  any  issue ; 
but  Sir  W.  Grant,  M.  B.,  held,  that  the  bequest  to  the  wife  took 
efiect 

And,  upon  the  same  principle,  a  bequest  over,  in  the  event  of 
the  prior  legatee  having  but  one  child,  has  been  held  to  extend, 
by  implication,  to  the  event  of  her  not  having  any  child.  Thus 
in  the  case  of  Murray  v.  Jones,  (/)  where  a  testatrix,  after  b'& 
qaeathiog  the  residue  of  hez  personal  property  to  her  daughters 

in)  Andrawi  V.  Falham,  a  8Cr«.18U;  Qnlllnr  «.  Widtetl,  1  WiU.  lOS. 
b)  See'Bocf.  Fatham,  Willei,308,811. 
c)  Cowp.  to. 
d)  Foster  ■>.  Cook,  9  B.  C.  C.  347. 
()  1  Tea.  &  Bea.  134.     Sea  alio  FoDnercaav.  Fonoeretn.S  Atk.  316,  and  Earl  of 
HtwbnrBh  v.  EjTe,  4  Bun.  4M,  wben  a  qnettton  of  IhU  nacure  aroM  under  a  ipirial 
trill,  and  WB8  mneh  dliciuaed. 

(/)  S  Vea.  &  B.  313.    See  alio  Aiton  r.  BttmkM,  T  Sim.  S4S,anle,  p.  616. 
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and  younger  sons,  provided,  that  in  case  ahe  shonld  have  bat  one 
child  living  at  the  time  of  her  decease,  or  in  case  she  shoald  bare 
two  or  more  sons  and  no  daughter  or  daughters  living  at  the  time 
of  her  decease,  and  all  of  them  but  one  should  depart  this  life 
under  the  age  of  twenty-one  years,  or  in  case  she  should  have 
two  or  more  daughters  and  no  son  or  sons  living  at  the  time  of 
ber  decease,  and  all  of  them  bat  one  should  depart  thi^  life  un- 
der twen^-ooe,  and  witiiout  having  been  married ;  or  in  case 
she  should  have  both  sons  and  daughters,  and  all  but  one,  being 

a  son,  should  die  under  twenty -one,  or  being  a  daughter 
[  706  ]      under  that  age  *  and  unmamed,  then  she  bequeathed 

the  property  to  another  femily.  The  testatrix  died 
without  having  had  a  child.;  but  Sir  W.  Grant,  M.  K.,  held,  that 
the  ulterior  giu  nevertheless  arose ;  his  opinion  bein^  that  the 
case  put  by  the  testatrix,  nam^y,  that  of  her  having  but  one 
child,  did  not  contain  a  condition  that  she  should  have  one  child 
living  at  that  time.  Hi«  reasoning  well  deserves  a  particalar 
statement.  "At  first  sight,"  said  the  M.  R.,  **  a  proposition  rela- 
tive to  having  but  one  child  may  seem  to  include  m  it  and  to 
imply  the  having  one.  That  is  true  if  the  proposition  be  affiim- 
Btive  ;  but  by  no  m^ne  so,  if  the  proposition  be  hypothetical 
of  conditional  The  proposition  that  A  has  but  one  child,  is  as 
much  an  assertion  that  he  has  one,  as  that  he  has  no  more  than 
one;  but  when  the  having  but  one  is  made  the  condition  on 
which  some  particular  consequence  is  to  depend,  the  existeoce 
of  one  is  not  required  for  the  fulfilment  of  the  condition,  unless 
the  consequence  be  relative  to  that  one  snpposed  child.  As,  if  I 
say  that,  in  case  I  have  but  one  child,  it  shall  have  a  certain  po- 
tion, it  is  in  the  nature  of  the  thing  necessary  that  the  child 
■hould  exist  to  be  entitled  to  the  portion ;  but  if  I  say,  that,  in 
case  I  shall  have  but  one  child  of  my  own,  I  will  make  a  pro- 
vision for  the  children  of  my  brother,  it  is  qtiite  clear  that  my 
having  one  child  is  no  part  c^  the  condition  on  which  the  sup- 
posed consequence  is  to  depend.  My  having  one  child  of  my 
own  would  be  rather  an  obstacle  than  an  inducement  to  the 
making  a  provision  for  the  children  of  another  person.  The 
case  I  guaid  against  is  the  having  a  plurality  of  children ;  and 
it  is  onlv  the  existence  of  two  or  more  that  can  constitute  a 
failure  of  the  condition  on  which  the  intended  provision  of  my 
brother's  children  was  to  depend.  The  plain  sense  of  the  {wop- 
osition  18,  that  unless  I  have  more  than  one,  the  provision  shall 

be' made." 
[  706  ]        *  Again,  in  the  case  of  Mackinnon  v.  Sewell  (a)  where 

the  testatrix  bequeathed  her  residue  in  trust  for  hei 
daughter  Caroline  for  life,  and  after  her  death  for  her  daughter's 
daughter,  if  she  should  sorvive  her  mother  and  attain  twenhr- 
one ;  but  in  case  she  should  not  survive  her  mother  and  attain 

(n)  S  Sin.  78 
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twenty-one,  then  in  trust  for  sncfa  other  child  or  cbildien  of  the 
testatrix's  daoehter  ae  should  be  living  at  their  mother's  death, 
to  be  paid  to  tbem  after  her  death  as  they  attained  twenty-one ; 
and  if  all  snch  other  children  of  the  testatrix's  daughter  should 
(He  before  attaining  twenty-one,  then  in  trust  for  M.  The  grand- 
danghter  attained  twenty-one,  but  did  not  survive  her  mother. 
Another  child  of  the  testatrix's  daughter  attained  twenty-one, 
but  did  not  survive  her  mother ;  afterwards  the  danghter  died. 
Sir  L.  Bhadwell,  V.  C,  on  the  authority  of  the  preceding  cases, 
held,  that  the  bequest  over  to  M.  took  effect ;  his  Honor  consid- 
ering that  the  bequest  over,  in  the  event  of  the  children  that 
might  survive  the  mother  not  attaining  the  age  of  twenty-^ne, 
wae  bnt  equivalent  to  a  bequest  over  in  the  event  of  there 
being  no  cluld  who  should  survive  the  mother  and  attain  twen- 
ty one. 

On  the  principle  of  the  preceding  cases  it  could  not  be  doubt- 
ed that  an  executory  gift  made  to  take  effect  on  the  prior  devi- 
see's neglect  or  refusal  to  accept  the  devise,  (a)  or  peilorm  some 
other  prescribed  act,  would  take  effect,  notwithstanding  the 
object  of  the  prior  gift  never  happened  to  come  into  existence, 


snch  a  contingency  being  implied  and  virtually  contained  in  the 
event  described.  For  (to  proceed  to  the  second  class  of  cases 
before  referred  to)  it  has  been  decided  that  where  a 
testator  gives  real  or  personal  property  to  A,  and  in  [  707  ] 
*  case  of  his  neglect  or  failure  to  perform  a  prescribed 
act  within  a  definite  period  after  his  (the  testator's)  decease, 
then  to  B,  and  it  happens  that  the  prior  devisee  or  legatee  dies 
^  the  tettatof's  lifetime,  the  gift  over  to  B  takes  effect. 

Thus,  in  the  case  of  Avelyn  v.  Waid,  (b)  where  a  testator 
devised  his  real  estate  to  iiis  brother  A  and  his  heirs  on  this  ex- 
press condition  that  he  should  within  three  months  after  the 
testator's  decease,  execute  and  deliver  to  his  trustee  a  general 
release  of  all  demands  on  his  estate ;  but  if  A  should  neglect  to 
give  tueh  release,  the  devise  to  him  to  be  null  and  void,  and  in 
such  case  the  testator  devised  to  W.,  his  heirs  and  assigoa,  for- 
ever. A  died  in  the  testator's  lifetime.  Lord  Hardwi<^e  held, 
that  the  gift  over  took  effect ;  observing,  that  be  knew  of  no 
case  of  a  remainder  or  conditional  limitation  over  of  a  real 
estate,  whether  by  way  of  a  particular  estate,  so  as  to  leave  a 
proper  remainder,  or  to  defeat  an  absolute  fee  before  by  a  con- 
ditional limitation;  but  if  the  precedent  limitatioit,  by  what 
memu  soever,  m  oui  of  the  case,  the  subsequeni  Hmitation  takes 
place. 

This  observation  of  his  Lordship,  however,  is  not  to  be  taken 
in  too  extensive  a  sense ;  for  it  is  clear,  according  to  subsequent 

(a)  See  Scaltcrvood  v.  Ed(^,  I  8alk.  339. 

{b)  1  Yet.  Sen.  430.  See  nleo  Doc  d,  Weill  v.  Scott,  3  H.  SoH.  300,  ante,  toI.  1, 
p.  593. 
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cases,  that  if  the  event  apon  which  the  prior  gift  iji  made  de- 
feasible, and  the  sabsequent  gift  to  take  effect,  ia  one  which  may 
happen  as  well  in  the  lifetime  of  a  testator  as  afterwaida,  (in 
which  lespect  sach  case  obvionsly  stands  distingnisbed  from 
those  just  stated,)  and  the  events  which  happen  aie  such  as 
would,  if  the  first  devisee  bad  survived  the  testator,  have  vested 
the  property  absolutely  in  him,  the  lapse  of  sncfa  prior 
( 708  ]  •  devise  by  the  death  of  the  devisee  in  the  testator's 
lifetime,  though  it  removet  the  prior  gift  out  of  the  wag, 
does  not  let  in  the  sabstitnted  or  executory  devise,  ^irhich 
was  to  take  ^fect  on  the  b^pening  of  tiie  alternative  or  oppo- 
site event. 

Thus,  in  Calthorpe  v.  Gongh,  (a)  where  a  legacy  of  jG10,000 
was  given  to  trustees,  in  trust  for  Lady  Oongb  for  life  ;  and  in 
case  she  should  die  in  the  lifetime  of  her  husband,  as  she  should 
appoint ;  and,  in  default  of  her  appointment,  to  her  children ;  but 
if  Lady  G.  should  turvive  her  hutband,  then  for  her  abtoltitelg. 
Lady  Gongh  survived  her  husband,  but  died  in  the  lifetime  of 
the  testator.  The  M.  B.  held  the  legacy  to  be  lapsed,  and  that 
the  children  were  not  entitled. 

So,  in  Doo  V.  Brabant,  (b)  a  legacy  was  bequeathed  in  tmst 
for  A.  until  she  attained  twenty-one,  and  then  to  her  executors 
and  administxatoia  ;  and  in  case  A.  should  die  under  the  age  of 
twenty-one  years,  leaving  any  child  or  children  of  her  body  law- 
.  fiilly  begotten,  then  in  trust  for  such  child  or  children  ;  but  in 
case  A.  should  die  under  twenty-one  without  leaving  any  child 
'  or  cbildren,  then  over ;  A.  attained  twent/-one,  and  died  in  the 
lifetime  of  the  testator,  leaving  children ;  and  Lord  Thurlow,  on 
the  authority  of  Calthorpe  v.  Gou^,  held  that  the  legacy  lapsed, 
and  that  the  children  were  not  entitled ;  and  the  Court  of  lung's 
Bench,  on  a  case  from  Chancery,  certified  an  opinion  to  &e 
same  effect 

Afain,  in  the  case  of  Williams  v.  Chitty,  (c)  where  the  testa- 
tor devised  in  trust  for  and  to  the  use  of  his  daughter  Sarah, 
her  heirs  and  assigns ;  bui  in  case  of  her  decease  under 
[  709  ]  *  twenty-one  and  unm(aried,  in  trust,  and  to  the  use  of 
his  daughter  Elizabeth,  her  heirs  and  assigns.  Sarah 
died  in  the  lifetime  of  the  testator  under  age,  but  having  been 
married.  One  question  was,  whether,  in  the  event  which  had 
happened,  the  devise  over  to  Elizabeth  was  good.  Her  counsel 
considered  her  claim  to  be  so  obviously  untenable,  that  he  gave 
up  the  point ;  and  Lord  Loughborough  seems  to  have  entertamed 
a  dmi^  opinion. 

{a}  Rolli,  IBth  Feb.  ITBB.  cit.  S  B.  C.  C.  399. 

(ft)  3  B.  C.  C.  303  (PerkinB'i  ed.,  notei;  2  WiUisma,  Ex.  (Sd  Am.  od.)  BT9,  at  Kq. 
SUiWiiulowv.  Goodwin, 7  Meualf,  363 ;  Fuioiu  f.  Ptutoni,  B  Vet.  (Snmoer'sed.) 
fiTS,  note  (a)  ind  eaara  dtedl ;  S.  C.  4  Dam.  &  E.  703. 

(e)  3  Vea.  M9.  See  ftlto  Millw  e.  Fanre,  1  Ye«.  Sen.  84 ;  Hnmbentooe  r.  Bunton, 
1  Vu.  &  Bm.  36S. 
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In  the  three  preceding  casea,  it  will  be  observed,  the  devise  or 
beqnest  which  lapsed,  was  in  favor  of  a  designated  individual, 
bat,  in  the  next  case,  (a)  we  have  an  example  of  the  application 
of  the  principle  to  a  case  of  mere  doabtfnl  complexion,  the  gift 
being  in  favor  of  a  clasi. 

The  devise,  in  eabstance,  wa«  to  A.  for  life,  remainder  to  hia 
children  in  fee  ;  and  if  be  ahonld  die  without  leaving  iasae,  then 
OT^.  A.  died  in  the  testator's  lifetime,  leaving  a  son,  who  also 
died  in  the  testator's  lifetime  ;  and  Sir  G.  C.  PepvB,  M.  B.,  held, 
that  under  these  circomatances,  the  devise  over  fiiiled ;  observing, 
that  it  was  clear  that,  if  A.'a  son  had  stuvived  the  testator,  the 
devise  over  could  not  have  taken  effect ;  and  it  waa,  be  thought, 
established  by  atithority  that  the  sitnation  of  the  parties  waa 
not  altered  by  the  fact  of  the  prior  devisee  having  died  before 
the  testator. 

This  is  an  important  extension  of  the  doctrine  ;  for,  as  a  dense 
to  a  fluctuating  class,  as  chilt&en,  operates  in  favor  of  such  of 
them  only  as  aie  living  at  the  testator's  decease,  there  might 
seem  to  be  ground  to  contend,  that,  in  effect,  the  case 
was  one  in  which  ihe  failure  of  the  gift  'was  owing  [7^0] 
to  the  fact  of  no  object  having  come  into  existence 
rather  than  to  lapse.  It  is  presumed,  however,  that,  if  the  gift 
had  been  tn  terms  to  such  children  as  sbonld  be  living  at  the 
testator's  decease,  the  result  would  have  been  different,  as  the 
failtue  of  the  devise  would  then  clearly  have  been  the  conse- 
quence, not  of  lapse  merely,  but  of  the  Don-happeniog  of  the 
contingency  on  wnich  the  gift  was  made  contingent,  and  there- 
fore  the  gin  over  would  take  effect 

It  is  proper  to  apprize  the  reader,  that  the  distinction  which 
has  been  su^eated  as  reconciling  the  conatrnction  adopted  in 
the  last  four  cases  with  that  which  prevailed  in  Jonea  v.  West- 
comb  and  Avelyn  v.  Ward,  waa  not  adopted  or  recognized  as 
the  ground  of  decision  in  those  cases.  On  the  contniry,  Lord 
Thnrlow,  in  Doo  v.  Brabant,  treated  Calthorpe  v.  Gough  (on  the 
authority  of  which  he  decided  the  former  case)  as  inconsistent 
with  and  as  overruling  the  line  of  cases  in  queation.  In  aupport  of 
the  writer's  sOKested  distinction,  however,  it  is  to  be  observed 
that  the  cases  of  Calthoipe  v.  Gongh  and  Doo  v.  Brabant  have 
been  since  followed  oa  well  in  Williams  v.  Chitty,  (b)  already  sta- 
ted as  in  the  subsequent  case  of  Humberstone  v.  Stanton,  (c)  with- 
out any  denial  of  the  authority  of  Jones  v.  Westeomb  and  Avelya 
V.  Wud;  while,  on  the  other  hand,  the  principle  of  Jones  e. 
Westeomb,  and  more  eapecially  that  of  Avelyn  v.  Ward,  ha^  been 
fully  recognized  in  the  case  of  Doe  d.  Wells  v.  Soott,  (d)  already 
stated. 

There  is,  it  is  submitted,  a  solid  difference  between  auataining 
(a)  Tubock  0.  Tarbnck,  Bolto,  8d  Feb.  ISSS,  H8.,  mted  mora  fbllj,  ante,  p.  37S. 
(ft)  3  V«B.  549,  ame,  p.  708. 

(c)  1  Voa.  t  bm.  sea. 

(d)  a  M«a.  ft  8«l«.  SCO,  uu,  Tol.  1 ,  p.  MS. 

DigilizedbvGoO^^IC 


604  EFMCT  UPON   EXKCDTOST  aUT,  BTC. 

a  devise  which  is  to  take  effect  in  the  event  of  a  penoa  not  in 
ease  dying  under  a  certain  age,  though  sach  person 
{  711  ]  'never  come  into  existence,  and  holdiQg  it  to  take 
effect  in  the  event  of  his  being  bom  and  dying  above 
that  age  in  the  lifetiine  of  the  testator.  In  the  former  case  the 
oontingeocy  of  do  such  perKin  coming  in  esse  may  be  considered 
as  inclnded  and  implied  in  the  contingency  expressed ;  but,  in 
the  latter,  tiie  event  to  which  it  would  be  applied  is  the  exact 
opposite  or  alternative  of  that  on  which  the  substituted  gift  ia 
dependent.  To  let  in  the  ulterior  devise  in  such  case  would  l>e 
to  give  the  estate  to  one,  in  the  veiy  event  in  which  the  testator 
has  declared  that  it  shall  go  to  another,  whose  incapacity,  by  rea- 
son of  death,  to  take,  seems  to  form  no  solid  ground  for  changing 
its  object  In  the  event  which  has  happened,  the  lapsed  devise 
must  be  read  as  an  absolute  gift. 

The  same  prlndplee  which  determine  the  effect  upon  a  poete- 
rior  or  executory  gift,  of  a  prior  gift,  apply  also  to  the  converse 
case,  namely,  that  of  the  ftiilure  of  an  ulterior  or  executory  gift, 
and  the  consequence  of  such  failure  on  the  prior  gift-  Acoonung 
to  these  prinoiples,  if  lands  are  devised  to  A  and  nis  heu^  and  in 
case  he  shall  die  without  issue  living  at  his  decease,  then  to  B 
and  his  heirs,  and  B  dies  in  the  testator's  lifetime,  and  afterwards 
A  dies  accordingly  without  issue,  having  survived  the  testator ; 
the  event  having  happened  upon  which  the  ulterior  devise  would 
have  taken  eflect,  and  that  devise  having  failed  by  lapse  in  the 
testator's  lifetime,  the  title  of  the  heir  is  let  in ;  or  (if  the  will  be 
regulated  by  the  new  law)  then  the  title  of  the  residuary  devisee, 
the  effect  being  preoiseiy  the  same,  in  the  events  which  have 
happened,  as  if  the  ultenor  devise  had  been  a  simple  absolute 
devise  in  fee.  On  the  other  hand,  if  the  devise  were  to  A  and 
his  heirs,  and  if  he  should  die  without  leaving  issue  at  his  decease, 
then  to  B  for  life,  with  remainder  to  his  children  in  fee, 
[  T13  ]  and  A^  having  survived  the  t«stator,  *  dies  without  leav- 
ing issue,  and  B  also  dies  without  having  had  a  child, 
(whether  such  event  happens  in  the  testator's  lifetime,  or  after  his 
decease,)  the  devise  to  A  becomes  absolnte  and  indefeasible,  by 
the  removal  out  of  the  way  of  the  executory  devise  engrafted 
thereon ;  such  devise  having  &ited  (not  by  lapse,  as  in  the  for- 
mer case,  but)  by  the  iailnre  of  the  event  on  which  it  was  made 
dependent  (o)  If  B  had  had  a  child,  and  such  child  had  died 
in  the  testator's  lifetime,  the  case  would,  it  should  seem,  accord- 
ing to  the  principle  of  the  case  of  Tarbnck  v.  Tarbuck  (b)  have 
become  assimilated  to  the  case  first  stated. 

The  difiereaoe  then  in  short,  is  between  a  foilnre  of  the  pos- 
terior giit  by  lapse,  letting  in  the  title  of  the  heir  or  residuary 
devisee,  (as  the  case  may  be,)  and  a  failure  in  event,  of  which 
the  prior  devise  has  the  benent 

(a)  Jwkion  V.  Noble,  3  Keen,  Sl6. 
(A)  ADt«,p.  709. 
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devises  evidently  eappoees  that  the  trasteesbip  relating  to  tbe 
estate  vested  in  the  testator,  will  commonly  pass  with  that  estate 
to  the  devisee ;  for  the  severance  of  the  estate  and  the  fidnciary 
duty  could  not  be  a  proper  act  on  the  part  of  the  tmstee.  Cases 
may  be  suggested  in  which  the  greatest  inconvenience  would 
arise  from  penuittiDg  a  tmet  estate  to  descend.  The  trustee's 
heir  may  be  an  infant  or  married  w,oman,  oi  insane,  or  resident 
abroad,  or  there  may  be  several  co-heirs  or  co-heiresfies,  each 
laboring  under  some  such  disability,  or  the  trustee  may  bappen 
to  have  no  heir  at  law,  as  is  necessarily  the  case  where  he  is  ille- 
gitimate in  birtii  and  dies  without  issue,  or  the  several  parts  of 
the  trust ,eetate  may  descend  in  different  modes.  To  say  that  a 
trustee  ought,  under  siich  circumstances,  to  leave  the  estate  to 
devolve  to  the  person  whom  the  law  constitutes  bis  legal  snc- 

cessor,  is  rather  a  startling  doctrine ;  and  yet  we  are 
[  714  ]     *  driven  to  this  conclusion  if  the  trosteeship  does  not 

pass  with  the  estate.  Indeed,  bnt  little  advantage 
would  be  gained  by  a  devise  of  the  estate,  if  the  devisee  were 
incapable  of  exercising  the  functions  of  the  o£ce. 

A  question  of  this  nature  arose  in  tbe  case  of  Cooke  r.  Craw- 
ford, (a)  which  was  as  follows.  A  testator  devised  ell  his  real 
and  personal  estates  to  A,  B,  and  C,  npon  trust,  that  they,  or  the 
survivors  or  survivor  of  them,  or  the  hetrs  of  suck  survivor,  should 
as  soon  as  conveniently  might  be  after  his  decease,  but  at  their 
discretion,  sell  all  the' real  estates ;  and  he  authorized  the  trustees 
and  their  heirs  to  enter  into  contracts,  and  make  conveyances, 
and  declared  that  tbe  receipt  or  receipts  of  the  said  A,  B,  and  C, 
or  of  the  survivors  or  survivor  of  them,  or  the  heirs,  exectUon,  or 
administrators  of  such  survivor,  should  be  good  discharges  to  the 
purchasers.  And  the  testator  directed  his  said  trustees,  their 
heirs,  executors,  or  administrators,  to  stand  possessed  of  the  pro- 
ceeds of  the  sale  of  tiie  real  estate,  and  the  conversion  of  his  per- 
sonal estate,  which  he  thereby  directed,  upon  certain  truHts. 
Two  of  the  trustees  declined  the  trusteeship,  and  the  third  (who 
was  also  the  heir  at  law  of  the  testator]  accepted  the  trust,  bat 
died  before  the  sale  of  the  estates,  having  made  his  will,  whereby 
he  devised  and  bequeathed  all  estates  vested  in  him  as  a  biutee, 
nnto  P  and  E,  their  heirs,  executors,  administrators,  and  assigns, 
opon  the  trusts  affecting  the  same  respectively,  and  appointed  D 
and  E  executors  of  his  will.  D  and  E  entered  into  a  contract 
to  sell  part  of  the  trust  estate,  when  the  question  arose,  whether 
they,  as  devisees  and  executors  of  the  surviving  trustee,  could 
make  a  title  to  the  purchaser.    Sir  L.  Shadwell,  v. C,  held  that 

they  cQulcf  not,  and  that  the  devise  of  trust  estates  by 
[  715  ]     the  vendors'  testator  was  *  an  unauthorized  act.    "  The 

sole  question,"  he  observed,  "  is  whether  the  execution 

{a)  e  JdHiI,  T28. 
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of  a  troat  by  persons  to  wbom  the  teatatoi  has  given  no  power, 
is  good,  l^ere  has  been  no  case  in  which  any  person  other 
than  those  persons  mentioDed,  appointed  for  the  purpose  of  ex- 
ecuting the  Iroet  have  been  held  to  have  such  a  power.  It  is 
clear,  tfaat  when  the  heir  at  law  thought  proper  to  devise  the 
legal  estate  which  he  had,  he  did  something  he  was  not  author- 
ized to  do;  and  here  I  must  protest  against  the  argument 
which  was  made  use  of,  namely,  that  it  was  beneficial  to  the 
estate,  that  a  trostee  should  have  been  appointed  in  this  man- 
ner, and  that  generally  a  trustee  should  have  power  to  devise 
the  trust.  If  the  matter  were  pushed  to  extremity,  I  rather  ap- 
prehend, that  the  estate  of  the  person  who  devised  it  ought  to 
pay  the  expenses,  for  it  is  not  lawful  for  persona  who  have  a 
trtut  estate  to  devise  it  in  the  manner  alluded  to ;  and  I  see 
no  distinction  between  a  conveyance  inter  vivos  and  a  post- 
mortem conveyance  ;  for  if  a  trust  could  be  lawfully  executed 
by  a  trustee  by  devise,  it  would  also  be  lawful  by  a  conveyance 
inter  vivos ;  but  Bradford  v.  Bejfield  (a)  being  acquiesced  in,  I 
think  that  the  case  is  oonduded ;  and  if  not  decided  by  that 
case,  still,  the  case  of  Townsend  v.  Wilson  {b)  decides 
the  present  question  ;  for  it  was  '  acknowledged  las  {  716  ] 
good  law  in  the  case  of  Grey  «.  Duke  of  Northumber- 

It  will  be  observed,  that  in  the  preceding  caae  the  trust  estate 
was  not  expresfdy  limited  by  the  original  testator  to  the  heirs 
ami  attigns  of  the  sarviving  trustee.  Whether  the  V.  C.  would* 
have  considered  that  this  made  any  difference,  does  not  appear. 
Possibly  subsequent  Judges  may  be  disposed  to  adopt  a  dis- 
tinction of  this  nature,  for  the  purpose  of  narrowing  tiie  opera- 
tion of  so  inconvenient  a  doctrine,  if  they  felt  themselves  bound 
by  the  authority  of  the  case  of  Cooke  v.  Crawford.  It  were 
much  to  be  desired,  however,  that  instead  of  adopting  any  such 
dis^etion,  the  Courts  would  estabtish  the  general  rule,  that 
trusts  lor  sale  and  other  trusts  relating  to  real  estate,  and  which 
are  not  specially  Restricted  to  the  trustee  personally,  but  extend 
to  bis  representatives,  should  be  held  to  devolve  to  every  person 
to  whom  the  estate  happens  to  come,  either  by  devise  or  descent, 
unless  the  author  of  the  trust  has  shown  a  special  intention,  by 
negative  words  to  restrict  it  to  the  heirs,  properly  so  called  of 

(a)  In  Bradford  v.  BelBeld,  a  Sim.  364,  it  was  held,  lliat  &  trust  for  «ale,  viwted  in 
A  and  hii  hein,  coald  not  be  execated  bj  an  Msigriee  of  the  heir  of  A,  i.  e.  a  person 
to  whom  the  heir,  in  his  lifedme,  uitivejed  the  ealau.  Thii,  therefbni,  was  a  ques- 
tion, not  between  the  hccrei  naiia  aod  hareM  faetat  of  the  triutee,  but  aa  to  the  compe- 
tcncj  of  the  alienee  of  (he  former  to  execate  the  trust.  The  traslee  having  pormitled 
the  eacaCa  to  descend  to  the  heir,  the  Utter  could  no  more  diveiil  bimielf  of  the  tnu- 
EMSbip,  than  the  ancestor  eoald  bare  dons,  by  b  conTcjunce  inltr  viooM. 

{b)  But  this  was  the  case  of  a  power,  not  of  a  trust,  and  merely  decided,  that  a 
power  of  sale  reserved  to  three  persons  and  tktir  hein,  was  not  well  executed  bj  two 
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the  trustee.  Convenience  requires,  and  principle,  it  is  conceived, 
allows  8Qch  a  general  doctrine ;  and  the  Courts  might  surely 
adopt  it  without  going  the  length  of  enabling  a  trustee  to  trans- 
fer the  tmst  estate  to  a  third  person  in  his  lifetime.  3%m  would 
be  a  BubetitattOD  of  a  stranger  for  the  person  nominated  by 
and  enjoyine  the  confidence  of  the  author  of  the  trust;  that 
operates  only  to  regulate  the  transmission  of  the  estate  and 
office  when  they  can  no  longer  be  held  and  exercised  by  the 
trustee  himself;  in  short,  substitntes  the  hieres  factus  for  the 
heeres  natas  of  the  trustee.  The  former  is  cleaily  as  much 
within  the  scope  of  the  confidence  of  the  creator  of  the  troat  as 
the  tatter,  who  is  equally  unknown  to  him,  and  may  bo  con. 

nected  with  the  original  trustee  by  only  a  very  rensote 
[  717  ]      degree  of  relationship,  *  and  mavi  moreover,  be  subject 

to  personal  or  legal  disability.  The  writer  cannot  help 
expressing  his  hope,  if  not  his  conviction,  that  eventually  the 
more  liberal  doctrine  will  be  established,  notwithstanding  tie 
cloud  brought  upon  the  prospect  by  the  case  of  Cooke  v.  &^w- 
ford ;  and  sure  he  is,  that  if  the  able  Judge  by  whom  that  case 
was  decided,  were  aware  of  the  perplexity  and  uncertainty  in 
which  numerous  titles  have  been  involved  by  his  decision,  he  ■ 
wonld  have  paused  before  he  had  given  his  judicial  sanction  to 
such  a  doctrine,  and  would  willingly  acquiesce  in  its  reversaL 
At  present  it  is  dangerous  to  assume  the  validity  of  a  sale  by 
the  devisee,  in  defiance  of  the  authority  of  an  actual  decision, 
'  and  it  is  almost  equally  unsafe  to  rely  on  the  competency  of  the 
heir  to  sell,  in  deference  to  a  solitary  recent  case,  which  contra- 
dicts {Nrevions  opinions  and  practice,  and  goes  to  establish  a 
role  most  inconvenient  in  its  operation ;  though  the  evil  of  the 
present  state  of  uncertainty  is  even  greater  than  that  of  the 
worst  positive  well-established  doctrine.  If  Cooke  v.  Crawford 
is  law,  then  almost  every  devise  of  trust  estates  in  wills  involves 
,  a  breach  of  ^ust,  (u)  and  most  of  the  titles  derived 
[  718  ]     through  such  '  devisees  are  bad.      The  construction, 

too,  harmonizes  ill  with  the  doctrine  of  Braybroke  v. 

{a)  Tbe  doctrine  of  Cooke  v.  Crawford,  If  Mtablished,  would  siem  to  i«qaire  thU 
every  devite  of  trow  eatslos  should  conUin  an  e-tception,  applicable  lo  whato«r 
•eetatea  may  happen  to  be  rested  in  the  te»tMor,  upon  any  trusts  which  cannot  be  ex- 
eented  b;  a  devisee.  Tbe  qaestioD,  whether  the  estate  paual  by  ihe  devise,  and 
whether  the  devisee  conld  execute  the  trust,  wonld  then  be  identical,  and  it  would  have 
to  be  left  lo  Ihe  judgment  of  the  pr&clitioner  in  each  particular  case,  lo  satisfy  himself 
whether,  regard  being  had  lo  the  natnre  of  the  Iniit  and  the  terms  of  its  creation,  it 
was  exercisable  by  a  devisee — which  wonld  be  fonnd  to  be  a  task  of  no  small  diffi- 
culty. A  qnaliBcalion  such  is  has  been  snggeaied  would  certainly  render  nugatory 
the  greater  part  of  Iha  devisei  of  tmst  and  morU|agc  e«tatci. 

Another  sni^eslion  arising  oui  of  Cooke  v.  Crawford  is,  that  where  in  a  mortgage- 
deed  a  power  of  sale  is  reserved  to  the  mortgagee,  his  heirs  and  assigns,  it  shonld  be  . 
stnied  in  cxptcae  terms  th&t  such  power  is  intended  to  extend  to,  and  be  exerrisabia 
by,  any  person  In  whom  the  legal  estate  sball  become  vested  by  devise,  coateyuice, 
or  otherwise.  A  timilar  precaution  would  be  requisite  in  the  case  of  a  rroat  for  Mie 
created  by  will. 
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Inskip,^  aod  other  cases  of  that  class ;  (a)  for  surely  if  the  de- 
vise of  ttuat  estates  la  anauthorized,  unless  in  the  mere  case  of 
a  dry  legal  estate,  unaccompuiied  by  any  Educiary  duty,  the 
Courts  were  wrong  in  seeing  an  intention  to  include  property  of 
thifi  description  in  a  general  devise  uncontrolled  by  the  context, 
which,  in  point  of  fact,  is  to  assume  that  a  man  intends  to  do  a 
tortious  act,  the  contrary  not  appearing.  These  cases  evidently 
proceeded  on  the  notion,  that  the  exclusion  of  the  heir  by  means 
of  a  devise  was  in  genezal  a  proper  and  beneficial  act  on  the 
part  of  a  trustee,  ana  led,  naturally  enough  to  the  introduction 
into  wills  of  an  express  devise  of  trust  and  mortgage  estates,  as 
a  thing  of  course. 

n.  Trusts  by  which  the  income  of  property,  real  or  personal, 
is  devoted  to  the  separate  use  of  married  women,  are  usually 
accompanied  by  a  restraint  on  anticipation,  which,  indeed,  is 
essential  to  their  complete  efficiency ;  for  it  is  only  by  with- 
holding firom  a  wife  the  power  of  affecting  her  future  income  . 
that  she  can  be  effectually  protected  against  maiital  inflaence. 
Hence,  to  ascertain  by  what  terms  a  restiictive  provision  of  this 
nature  may  be  best  created,  is  a  poiat  of  some  practical  interest, 
and  it  seems  most  desirable,  where  technical  accuracy  is  want- 
ing in  such  clauses,  ihai  effect  should  be  given  to  them,  so  far 
as  sound  principles  of  interpretation  admit  of.  The  repagnance 
with  which,  in  the  eariy  authorities,  the  law  is  said  to  regard 
restrictions  on  alienation,  cannot,  it  is  conce^red,  properly  be 
applied  to  trusts,  which  it  has  been  the  policy  of  courts 
of  equity  to  foster  and  encourage,  as  *  a  shield  for  the  [  719  ]  , 
defenceless  and  dependent  state  of  coverture. 

It  must  be  confessed,  that  the  fate  of  trusts  for  the  separate 
and  inalienable  use  of  married  women  has  been  peculiarly  un- 
fortunate. Scarcely  had  they  recovered  from  the  blow  which 
the  cases  of  Newton  v.  Beid  and  Massy  v.  Parker,  (6)  struck  at 
their  existence,  (if  created  previously  to  and  not  in  contempla- 
tion of  a  particular  coverture,)  when  they  received  another 
shock,  in  a  case'which  applied  to  the  clause  restraining  antici- 
pation a  harshness  of  construction  little  expected  in  the  pro- 
fession, and  which  may,  perhaps,  be  thought  scarcely  to  comport 
either  with  the  favorable  regard  which  is  supposed  to  be  due  to 
tine  objects  of  such  tmsts,  or-with  the  established  doctrine  re- 
specting the  construction  of  misplaced  words,  (c)  According 
to  that  doctrine,  when  the  intention  is  apparent,  the  mere  order 
and  arrangement  of  the  language  of  tlie  instrument  may  be 
disregarded ;  any  misplaced  phrase  or  expression  ia  not  allowed 

(a)  AMf,  fd.  1,  p.  UI.        (ft)  Ahm,  nd.  I,  p.  834.       (c)  Aate,  toI.  1.  p.  437. 

)  See  thb  eaie,  8  Tm.  (SnmiHr!«  ed.)  417,  Ftrkini'i  note  [a],  and  met  ctMd. 
48  • 
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to  fail  of  efiect,  on  acconnt  of  the  vrtoug  positioD  which  it  ie 
found  to  occapy;  but  a  Judge,  expounding  the  iuatrumeDt,  is 
at  liberty  to  tranepose  every  such  clause  or  expressiou,  so  as  to 
give  effect  to  the  intention,  to  be  collected  from  the  eotire  con- 
test The  case  which  has  elioitcd  the  preceding  remaib  ia 
Brown  v.  Bamford,  (a)  which  was  as  follows : — 

A.  testator,  by  hie  will,  gave  certain  leasehold  houses,  and 
stock  in  the  funds,  to  tnisteee,  upon  trust  &om  time  to  tinw, 
during  the  natural  life  of  his  daughter,  Soplua  Bamfoid,  or 
until  she  should  be  duly  declared  a  bankrupt,  or  take  the  bene- 
fit of  any  act  passed  or  to  be  passed  for  the  relief  of  insolvent 

debtors,  to  pay  the  clear  rents,  interest,  dividends,  and 
[  720  ]     proceeds  of  such  leasehold  houses,  *  stocks,  funds,  and 

securities,  imto  such  person  or  persons,  for  such  intents 
and  purposes,  and  in  such  manner  as  Sophia  Bamford,  by  any 
writing  or  writings  under  her  hand,  when  and  as  the  same 
shonld  become  due,  but  not  by  vmg  of  ass^nment,  charge,  or 
other  aniicyMtioit  thereof,  should,  notwithstanding  her  then 
present  or  any  future  coverture,  direct  or  appoint;  and  in  de- 
fault of  any  auch  direction  or  appointment,  or  so  far  as  the 
same,  if  incomplete,  should  not  extend,  into  her  proper  hands 
for  her  sole  and  separate  use,  independent  of  the  debts,  control, 
or  interference  of  her  then  present  or  any  future  husband ;  for 
which  purpose  the  testator  thereby  directed  that  the  receipts  in 
writing  under  the  hand  of  his  daughter,  Sophia  Bamford,  should, 
notwithstanding  any  such  coverture  as  aforesaid,  be  good  and 
sufficient  discharges  for  the  last-menidoned  rents,  interest,  divi- 
dends, and  proceeds,  or  so  much  thereof  as  shonld  in  such  re- 
ceipts respectively  be  expressed  to  have  been  received;  and 
from  and  after  the  decease  of  his  said  daughter,  Sophia  Bam- 
ford, or  such  her  bankruptcy  or  insolvency  as  aforesaid,  which 
should  first  happen,  then  in  trust  for  her  children,  as  therein 
mentioned.  After  the  testator's  death,  but  during  her  covers 
ture,  Sophia  Bamford,  in  coosideration  of  certain  creditors  of 
her  son-in-law  withdrawing  a  writ  of  execution  against  his 
goods,  signed  a  paper  writing,  by  which  she '  agreed  to  guar- 
antee the  payment  of  the  debt.  On  a  bill  filed  by  the 
creditors,  to  render  this  document  available,  as.  a  charge  on 
her  life  interest,  a  demurrer  was  put  in  by  Sophia  Bamford, 
which  was  overruled  by  Sir  L.  Shadwell,  V.  C,  who,  after 
observing  that  the  words  here  were  the  same  in  substance 
as  the  words  in  Barrymore  v.  BUis,  (b)  and  that  he  adhered 

to  his  decision  in  that  case,  proceeded  as  follows :  "  I 
[  721  ]      admit  the  *  common  form  to  be  in  the  terms  stated, 

bat  it  always  appeared  to  me  to  be  defective.  When 
I  was  in  the  habit  of  drawing  conveyances,  and  wished  to 

M  u  Sim.  117. 

(6j  S  Sim.  1,  where  a  dmilar  dmtiH  occnimd  in  »  deed. 
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settle  on  a  lad;  property  over  which  she  waa  to  have  no 
power  of  anticipatioa,  I  Euways  used  to  introduce  an  express 
proviso  that  no  receipt  should  be  a  discharge  to  the  trustees, 
except  a  receipt  given  by  the  lady  for  the  rents  or  dividends 
(according  to  tiie  nature  of  the  tmst  property)  then  actually  be- 
come due.  The  proviso  to  which  I  have  alluded  declared,  as  far 
as  ray  recollection  serves  me,  that  the  receipts  of  Uie  lady,  under 
her  own  hand,  to  be  given  from  time  to  time  after  the  rents  or 
dividends  shoold  have  actually  accrued  due,  should  be,  cmd  that 
no  other  receipt  shoutd  be,  sufficient  diBchai^s  to  the  trustees  for 
the  amount  of  the  moneys  therein  expressed  to  be  received.  In 
this  case,  however,  there  are  do  negative  words  in  the  receipt 
«lanae,  and  therefore  there  is  nothing  to  lestiict  the  power  which 
Mrs.  Bamford  had  to  dispose  of  or  charge  the  rents  and  divi- 
dends of  the  tmst  property,  under  the  general  direction  to  pay 
those  rents  and  dividends  to  her  for  her  separate  use." 

The  form  which  the  Vice-Chancellor's  decision  pronounced 
to  be  ineffectoal,  was  formerly  in  extensive  use  among  convey- 
ancers, but  has  of  late  been  less  generally  adopted,  rather,  it  is 
believed,  on  account  of  its  prolixity,  than  from  any  doubt  of  ito 
efficacy.  The  clanSia,  it  is  adoutted,  is  obnoxious  to  the  con- 
demnatory criticism  of  the  learned  Judge,  beine  evidenilv  clumsy 
aud  ill-&amed.  The  whole  charge  against  it,  However,  m  regard 
to  the  point  under  consideration  is,  that  it  transposes  the  nega- 
tive words,  which,  if  placed  at  the  end  of  the  trust  for  separate 
use,  woold  unquestionably  have  applied  to  the  entire  preced- 
ing trust,  and  therefore  have  been  effectual;  for  it  cannot 
be  contended  that  the  repetition  of  the  words  was 
'essential  to  their  efficacy.  If  the  mode  in  which  the  [  71^  ] 
ceatzictive  clause  was  framed  is  fatal,  the  eSect  will  be 
to  render  nugatory  many  such  provisions,  an  inconvenience 
which  must  certainly  be  submitted  to,  should  sound  principles  ' 
of  construction  require  such  a  decision ;  but  on  this  point  the 
writer  has  ventured  to  suggest  his  own  doubts.  The  transposi- 
tion of  clauses,  in  order  to  give  more  complete  effect  to  apparent 
and  indubitable  intention  is,  we  have  seen,  a  principle  of  inter- 
pretation which  has  long  been  familiar;  and  seldom,  it  is  con- 
ceived, has  a  more  useful  occasion  occuned  for  its  application 
than  in  upholding  the  form  in  qaesUon.  (a)  It  is  presumed  there 
would  have  been  no  stretch  of  this  principle  in  holding,  that,  as 
the  negative  words  would  undoubtedly  have  been  enectnal  if 
placed  at  the  end  of  the  trust,  they  must  be  considered  as  actu- 
ally occupying  this  place,  the  intention  to  caeate  a  fetter  on 

(u)  Thii  fonn,  like  many  oihera  of  the  old  ichool  of  convejiinciiig,  hu  been 
■Reeled  by  moat  modeni  precti^nen,  on  the  ground  ihac  it  employa  many  word« 
to  exprcn  k  meaning  which  ma;  be  mora  cle«rl;  conveyed  b;  fiv.  It  prvteni*  a 
■igiul,  Ihoogli  not  k  solitiuy,  instance  of  the  poaiible  fajlnra  in  perapicuicy  of  cbuuM 
fiwned  in  the  most  lednnduit  UnpMge. 
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alienatioD  being  a»  deax  as  language  (t.  e.  misplaced  langoage) 
can  render  it. 

It  ia  anderstood  that  the  decree  of  the  V.  C.,  in  Brown  v, 
Bamford,  has  been  appealed  bom,  and  that  the  case  now  awaits 
the  decisioo  of  Lotd  Lyndhurst 

III.  The  doctrine  of  republication  seems  likely  to  come  under 
frequent  consideratioo  during  a  few  years  hence,  In  consequence 
o£  tiie  enactment  1  Vict,  c  26,  s.  34,  which  provides,  that  a  will 
executed  before  the  Ist  of  January,  1838,  and  reex» 
[  733  ]  coted  and  republished,  (a)  or  revived  by  *  a  codicil,  on 
or  since  that  day,  shall,  for  the  purposes  of  the  act,  be 
deemed  to  have  been  made  at  the  time  at  which  the  same  afaall 
be  BO  reexecuted,  republished,  or  revived. 

Whether  the  codicil  does,  in  point  of  &ct,  operate  to  republish 
the  will,  is  a  questtou  to  be  ascertained  by  a  refcreace  to  the  old 
law ;  for  the  recent  statute  does  not  appear  to  have  introdaced 
any  new  princi^e  in  regard  to  republication.  The  rule  tbeo,  it 
is  conceived,  must  still  be,  as  formerly,  that  a  codicil  will  oper- 
ate to  republish  a  will,  nnlesB  its  efTeot  to  do  so  is  negatived  by 
the  contents  of  the  codicil  itself,  (b)  What  is  to  be  considered 
as  supplying  such  negative  evidence  of  intention,  is  a  point 
to  be  learnt  only  by  an  attentive  consideration  of  the  author- 
ities, which  will  be  found  to  pieseat  some  rather  refined  dis- 
tinctioDB. 

This,  at  least,  is  clear,  that  positive  intention  is  not  necessary 
to  produce  republication.  Thus,  if  a  testator  having,  in  the  year 
1637,  made  a  will,  in  1838  makes  a  codicil  expres»ed  in  the  fol- 
lowing simple  terms ;  "  By  this  codicil  to  my  will,  I,  A  B,  be- 
queath to  C  D  an  additional  legacy  of  £S0.  As  witness  my 
band,  this day  of 1838."  This  would  be  a  republica- 
tion, tbongb  the  codicil,  it  will  be  observed,  is  wholly  silent  as 
to  any  actual  intention  on  the  part  of  the  testator  to  republish 
the  wilL  As  under  the  old  law,  therefore,  any  general  devise  io 
the  will  would  (presuming  the  will  and  co<£cU  to  be  duly  a^ 
tested)  have  been  brought  down  to  the  date  of  the  codicil,  so  as 
to  pass  intermediately  acquired  estates,  it  follows  that,  anda 
the  new  law,  the  will  would  be,  by  the  repnblishiag  effect  of  the 
codicil,  broogbt  within-  the  operation  of  tbe  recent  statute,  with 

all  its  new  rules  of  consbmction. 
[  724  ]  *  It  was  held,  howevu',  reclining  to  the  old  law,  that 

'  where  the  testator,  by  a  codicil  to  his  will,  recited  a 
general  devise  of  bis  lands  in  such  will,  and  then  revoked  the  de- 
vise as  to  one  of  the  trustees,  and  devised  tbe  "  said  lands  "  to 
the  remaining  tmstees,  he  thereby  indicated  an  intention  that  tbe 

(a)  Tbongh  iIm  ituaM  hH  dKUrod  pobltcMicM  net  to  be  ntaauxj,  it  b«  i*- 
tained  the  term  repablioition. 
(6)  AntB,  Tol.  1,  p.  17S. 
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devise  in  his  will  sboiild  not  ectend  beyond  the  lands  devised  by 
the  will,  (i.  e.  tbe  lands  of  which  he  was  seised  at  the  time  of  i^ 
execation,)  and  consequently,  negatived  tbe  republishing  effect 
of  tbe  codicil,  which  would  have  extended  the  devise  in  the  will 
to  intermediately  acquired  lands.  This  point  was  decided  by 
the  caee  of  Bowes  v,  Bowes,  (a)  which  has  always  been  regarded 
as  a  leading  anthority.  The  case  of  Ashley  v.  Waugh,  (b) 
'  however,  went  a  step  (and  it  is  conceived  a  long  step)  farther ; 
for  Lord  Cottenham  there  considered,  that,  where  a  testator  in 
bis'  codicil  recited  hia  will  as  an  instrnment  of  a  certain  date, 
and  then  proceeded  to  revoke  tbe  appointment  of  a  trustee  in 
bis  "  said,  will,"  and  nominated  another  person  to  be  a  trustee  of 
bis  **  said  will,"  he,  by  this  reference  to  the  particular  inatniment 
constituting  his  will,  negatived  the  republishing  effect  of  the 
codicil,  the  words,  tbe  "  said  will,"  being,  in  his  Lordship's  view, 
equivalent  to  the  words  "  the  said  lands  "  in  Bowes  v.  Bowes. 
It  must  be  confessed,  that  the  distinction  involv^  in  this  con- 
etmction  is  very  refined.  It  is  no  other  than  this :  that  if  a  tes- 
tator makes  a  codicil  to  his  will,  referring  to  the  instrument  as 
his  will  simply,  the  codicil  has  the  effect  of  republishing  the 
will ;  but  that,  if  he  rentes  the  will  by  reference  to  its  date,  and 
then  makes  certain  alterations  in  his  <■  said  will,"  republication 
does  not  take  place.  It  is  submitted,  that  in  each  instance 
the  testator's  meaning  is  the  same.  When  he  speaks 
of  "  his  will,  (whether  he  refers  specifically  to  its  date  [  725  ] 
or  not,)  he  means  the  particular  instrument  constituting 
the  will,  and  that  to  make  the  republishing  eBect  of  the  codicil 
depend  on  such-refined  criticism,  tends  to  mtroduce  the  greatest 
nncertainty.  It  is  probable  that,  in  order  to  narrow  such  an 
unsatisfactory  exception  to  the  doctrine  of  republication,  othet 
distinctionB,  equally  anbtle,  would  be  adopted.  A  difference 
mic'bt  possibly  be  discovered  between  a  codicil  which,  as  in 
-  Ashley  v.  Waugh,  throughout  refers  to  the  instrument  as  tbe 
"  said  will,"  and  one  which,  in  some  inetances,  refers  to  it  as  tbe 
will,  and  in  others  as  the  "  aaid  will." 

It  is  confidently  hoped  that  the  Courts,  rejecting  all  such  mi- 
nute distinctions,  will  hold,  that  a  codieil  operates  invariably  to 
republish  a  will,  whether  the  terms  in  which  such  will  is  referred 
to  be  more  or  less  specific,  unless  the  contents  of  the  codicil 
decisively  negative  such  an  intention ;  and  the  case  of  Ashley 
V.  Waugh  will  be  fonnd,  it  is  conceived,  not  to  stand  in  the  way 
of  such  a  doctrine,  for  Lord  Cottenham  merely  decided,  that,  in 
the  atate  of  the  authorities,  he  could  not  compel  a  purchaser  to 
t^e  a  title  dependii^  on  the  republication ;  and  when  we  take 
into  consideration  the  well-known  indisposition  of  the  Conrts 
to  decide  doubtful  points  of  construction  incidentally  arising 
in  this  manner,  it  is  impossible  to  regard  the  case  as  a  final 
(a)  Ante,  toL  1,  p.  I7T.  {&)  Ante,  toL  1,  p.  179.  ' 
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adjudication  on  the  doctrine  eoggested  by  the  very  able  Jndge 
who  decided  it. 

•  Having  regard  to  the  extensive  consequences  which  may  now 
attend  the  republication  of  wills,  the  question  will  probably 
sometimea  arise,  whether  a  manifestation  of  intentioa  in  a 
codicil  that  the  will  shall  not  be  republished  for  any  given  pur- 
pose, will  prevent  tiie  npnblioation  for  any  other  purpose.  For 
inBtance,  in  such  a  case  as  Bowes  v.  Bowes,  the  Court 
[  726  j  seea  in  the  terms  of  the  codidl  an  indicatioQ  *^f  in- 
tention that  the  will  shall  not  pass  the  intermediately 
acquired  lands,  which  was  under  the  old  law  the  chief  practicu 
consequence  involved  in  the  doctrine  o(  republication,  (o) 

May  not  then  the  testator,  though  manifiestly  intending  that 
the  will  should  not  operate  to  pass  intermediately  acquired  lands, 
nevertheless  mean,  that  indefinite  devises  in  the  will  ehookl 
carry  the  fee,  or  words  importing  a  ftulore  of  issue  relate  to 
issue  ai  the  depth  ?  An  indication  of  intentioD  not  to  republish 
in  any  paiticolar  is  not  necesaarily  decisive  of  the  intention  not 
to  republish  at  all,  it  being  assumed,  of  course,  that  the  contrary 
does  not  appear ;  for  if  the  context  discloses  a  positive  intention 
to  republish  the  will  in  any  particular,  this  must,  it  ia  conceived, 
be  decisive  of  its  republishing  effect  for  every  purpose  in  wliicb 
the  negative  intention  is  not  evinced.  The  intention  to  repnii- 
lish,  as  to  A,  appearing,  and  the  intention  not  to  republish,  as  to 
B,  also  appearing,  tiie  effect  must  be  (each  neutralizing  the 
other)  to  place  the  will  and  codicil,  in  regard  to  C,  in  the  same 
position  as  if  the  affirmative  and  negative  evidence  were  both 
wanting. 

IV.  It  will  be  remembered,  that  the  tiuity-third  section  of  the 
recent  act  preserves  hbjo.  lapse  a  gift  to  a  child  or  more  remote 
descendant  of  the  testator,  who  dies  in  his  lifetime  leaving  issue 
.who  survive  the  testator.  The  writer,  in  hia  strictures  on  this 
enactment  in  a  former  chapter,  Oj)  expressed  an  unhesitating 
opinion  that  its  effect  is  to  render  the  devised  or  bequeathed 
property  the  disposable  estate  of  the  deoeaaed  devisee  or  legatee, 

and  not  to  let  in  the  issue  whose  existence  [nevente  the  ' 
[  737  j      lapse.     He  *  subsequently  found  that  he  did  not  cairy 

with  hini  i^e  unanimous  opinion  of  the  profeasim  oa 
this  point,  for  that  several  gentlemen,  'wtiose  views  were  entitled 
to  great  weight,  conceived,  that  the  surviving  issue  was  substi- 
tuted for  the  deceased  parent.  His  own  opinion,  nevertheless, 
remained  unshaken,  that,  however  plausible  might  be  the  con- 
jecture as  to  the  probable  intentioa  of  the  legislature,  the  language 
of  the  act  was  dear  and  decisive  against  the  daim  of  the  issue 
of  the  deceased  child  or  other  issue ;  the  enactment  having  e^ 
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pressly  placed  the  gift  to  the  deceased  child,  or  other  issue,  in 
the  same  positioa  as  if  be  bad  eorvived  the  teatator,  or,  to  use 
tbe  precise  words  of  the  statute,  as  if  the  death  of  such  peisoQ 
had  happened  immediately  after  the  death  of  tbe  teetatoi.  This 
coDstruction  (which  had  been  adopted,  it  ia  believed,  by  all  the 
text  writers  on  the  recent  act),  has  recently  receiTed  the  Judicial 
sanction  of  Sir  Jamea  Wigram,  V.  C,  in  tbe  case  of  Johnson 
V.  Johnson,  (a) 

V.  Since  the  publication  of  the  first  volume  of  tbe  present 
wtxk,  many  cases  have  occurred  in  which  the  rule  against  per- 
petuities has  been  apjdied  f  (6)  but  as  they  do  not  intreoch  upon 
the  doctrines  advanced  in  tbe  chapter  on  tbe  sabject,  (c)  a  simple 
reference  to  them  will  suffice;  {b)  with  tbe  exception  of  some 
remarks  which  fell-  irom  the  Lord  Chancellor  of  Ireland,  (Sir  £. 
Sugden,)  in  the  late  case  of  Cole  o.  Sewell,  (d)  which  deny  the 
ap^ioability  to  remainders  of  tbe  rule  againat  perpe- 
tuities, (e)  The  case  was  in  *  substance  as  foUowB :  [  728  ] 
Au  estate  waa  settled  by  deed  on  A,  fi,  and  C,  for  life, 
as  tenants  in  common,  remainder  to  their  first  and  other  sons 
respectively  in  tail  male,  remainder  to  their  daughters  respec- 
tively, as  tenants  in  common,  in  tail  general,  remainder, "  in  case 
one  or  two  of  tbe  said  A,  B,  and  C  should  happen  to  die  with' 
out  issue  of  her  or  their  bodies,  t^en  as  to  the  share  or  shares  of 
euch  one  or  two  so  dying  Kitkovt  issue,  to  the  use  of  all  and 
every  the  daughter  and  danghteiB  of  such  survivor  or  survivore" 
as  tenants  in  common  of  the  respective  sbaies  of  such  snrvi- 
vois,  in  case  of  two  survivors,  or  to  the  daughter  and  daughters 
-  of  such  sarvivor,  in  case  there  were  bat  one,  and  tbe  heirs  of 
the  body  and  bodies  of  all  and  every  tbe  daughter  and  daughters 
of  Bodi  sorvivors  or  survivor.  It  was  objected  to  tbe  validi^ 
of  the  ulterior  linritation  that,  being  to  take  effect  after  an  in- 
definite  failure  of  issue,  it  was  void  ior  remoteness.  On  this 
point  tbe  Lord  Chancellor  observed,  "  As  to  lemoteness,  I  was 
rather  surprised  to  bear  it  a^ued  at  this  time  of  day,  that  that 
ooosideration  coold  affect  tbe  question  as  to  the  validity  of  this 
limitation.  As  a  contingent  remainder,  I  apprehend  it  is  quite 
settled,  that,  if  the  limitation  be  a  remainder,  remoteness  is  out 
of  the  question ;  the  remainder  is  either  a  vested  one,  and  then 
of  course  tiiere  is  no  remoteness,  as  the  vesting  has  already 
taken  place ;  or  the  remainder  is  contingent,  and,  if  so,  no  mat- 
la)  MirhMlmM  Term,  18*3,  not  jet  reported. 

(6)  Ibbeuon  v.  Ibbeuon,  19  I^w  Joni.  4S :  Eett  v.  Lord  Dangmnam,  I  Conn.  A 
Lkwson,  239 ;  Green  n.  EarreT,  1  Hue,  43S ;  Griffitli  v.  BtuQt,  4  Beav.  S4S.    See  aUo 
Jackson  r.  Miijoribanks,  12  Sim.  93;  Greet  t>.  Greet,  5  Beftr.  123;  Harrej  d.  Harvej, 
Id.  134,  when  the  gift*  were  betd  to  be  witbia  tbe  line. 
(c)  Aiit«,c.9,iect.  2,p.319. 
id)  S  Conn,  ft  Laws.  344. 
je)  Aate.  vol.  1,  p.  »«. 
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ter  how  remote  may  be  the  contanseiicy  until  the  happening  of 
which  the  vesting  is  deferred ;  stiU,  by  the  mlea  of  law,  if  it 
does  not  happen  »o  that  the  remaind«  may  vest  on  the  -tenni- 
satioo  of  the  p&rtioular  estate,  it  cannot  take  effect  at  all.  There 
was  a  difficulty  under  the  old  law,  not  on  the  rule  as  to  perp& 
tnities,  which  la  a  modern  one,  that  Ib,  modem  aa  regards  the 
law  of  this  country ;  but  the  old  law  certainly,  even  in  respect 
of  remainders,  did  speak  of  Kmoteness,  and  of  a  cootingency 
being  a  mere  poasibili^,  and  endeavored  to  avoid  cer- 
[729  j  tain  limitationB,' as  bemg  limited  on  too  remote  a  pos- 
sibility. T%is  Tute  is,  however,  long  done  avja$/  vritk. 
If  the  limitation  be  a  springing  or  shifting  use,  or  exeoutiHy  ile- 
vise,  and  does  or  may  go  beyond  the  limits  of  perpetuities,  it  is 
void ;  but  if  it- be  a  contingeDt  remainder, there  is  no  anch  role; 
the  contingency  may,  no  doubt,  be  so  remote  as  not  to  take  effect 
until  the  [»iticular  estate  has  fuled,  and  so  the  limitation  cannot 
take  effect ;  but  mere  remoteness  is  no  objeetion.  That  docbine 
never  can  be  brought  to  beai  against  the  validi^^  of  a  ocmtiib' 
gent  remainder." 

His  Lordship,  in  a  subsequent  part  of  his  judgment,  after 
citing  a  passage  from  Coke  latt.  378,  in  which  the  great  com- 
mentator speaks  of  a  remainder  depending  on  the  contingency 
of  one  man  dying  befcae  another,  as  being  a  "  common  possi- 
bility," continoea:  "  Therefore,  in  those  eariy  times,  they  were 
looking  to  remoteness.  But  this  has  long  ceased  to  be  the  case. 
Look  to  the  case  in  B.  C.  C,  31d,  Nichols  v.  Sheffield,  before 
Lord  Kenyon.  He  would  not  listen  to  an  objection  on  the 
ground  of  remoteness,  in  respect  of  a  limitation  after  an  estate 
tail,  because  it  may  at  any  time  be  barred.  Then  the  case  of  a 
general  power  of  sale  and  exchange ;  it  was  much  argued  as  to 
its  validity,  but  its  validity  is  established ;  and  I  caiuiot  say  ihat 
I  ever  entertained  the  doubt  that  was  felt,  and  on  the  same 
principle,  as  it  may  be  barred  within  the  limits  of  perpetuities ; 
and  if  a  person  became  entitled  to  an  estate  in  fee,  or  in  tail, 
the  pow«r  became  inoperative."  (a) 

It  is  clear,  and  indeed  is  not  denied  by  the  eminent  Judge, 
whose  remarks  have  been  extracted,  that  there  was  even  in 
the  ancient  law  a  printnple  which  was  inimical  to 
[  730  ]  Aiture  limitations  of  properW  that  savored  '  of  re* 
motenesB.  Uidess  this  were  the  case,  the  rule  against 
perpetuities  (which  was  merely  the  a[^)lioation  of  this  [uniici* 
pie  to  a  new  speaes  of  limitations)  nevra  would  have  had  ex- 
istence. 

His  Lordship,  however,  unequivocally  declares  his  opinion  to 
be,  that  at  this  day  all  contingent  remainders  (incladiug,  there- 
fore, aa  well  common-law  remainders  as  those  created  by  way  of 

in  of  Sir  Edward  Bagden  maj,  therefbre,  be  addid  to  the 
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use)  are  withdrawn  firom  every  species  of  perpetuity  restraint ; 
from  the  old  doctrine  because  it  is  exploded,  and  from  the  new 
(i  e.  the  rule  against  perpetuities)  because  such  rule  is  applicable 
only  to  executory  devises  and  springing  and  shifting  uses,  i.  e. 
to  those  modifications  of  ownership  which  the  Statute  of  Uses 
called  into  existence. 

It  is  difficult  to  conceive  how  any  legal  doctrine  onoe  esteb- 
lished  could  cease  to  operate  so  long  as  the  subject-matter  to, 
which  it  applies  endures,  and  the  reason  on  which  it  is  founded 
remains  in  force.  A  remainder  is  now  f)reciilely  what  it  was  in 
the  time  of  Littleton,  and  must,  therefore,  one  should  think,  be 
eovemed  by  the  same  rules,  and  still  be  amenable  to  the  ancient 
doctrine  of  the  law,  which  forbade  limitations  that  savored  of 
remoteness.  How  else  are  we  to  account  for  the  often-repeated 
proposition,  that  you  cannot  give  an  estate  for  life  to  an  unborn 
person,  wilii  remainder  to  his  issue ;  and  for  the  several  cases  in 
which  attempts  to  limit  estates  for  life  to  a  snccesBion  of  unborn 
persons  have  been  pronounced  to  be  illegal?  Of  this  we  have 
an  example  in  Seward  v.  Willock,  (a)  where  the  devise  was  **  to 
A  for  life,  and,  after  him,  to  his  eldest  or  any  other  eon  after  him 
for  life,  and  after  them,  to  as  many  of  his  descendants 
issue  male,  as  should  be  heirs  *  of  his  or  their  bodies,  [  731  ] 
"  doum  to  the  tenth  ^enerationy"  during  their  natural 
lires ;  and  it  was  held,'  that  A  took  no  more  than  a  life  estate, 
for  that  here  was  no  general  intent  to  give  an  estate  tail  to  the 
first  taker,  as  contradistinguished  from  the  particular  intent  to 
give  ^n  estate  for  life,  but  a  single  intent  to  give  estates  for  life 
to  A,  and,  after  him,  to  hia  sons,  and,  after  them,  to  their  sons 
down  to  the  tenth  generation ;  but  this  he  should  not  do  by 
law,  inasmoch  as  the  law  would  not  allow  of  a  successive  limita- 
tion of  estates  for  life  to  persons  ui^mm. 

Here  it  wiU  be  observed,  the  limitations  pronounced  to  be 
illegal,  were  remainders  at  common  law ;  but  this  circumstance 
was  not  adverted  to  by  the  Court,  nor  have  we  any  reason  to 
conclude  that  a  series  of  remainders  limited  by  way  of  use 
w(5nld  have  had  a  better  &te.  But  the  authorities  do  not  stop 
here. 

The  cases  involving  the  doctrine  of  cy  pres  are,  it  Is  sub- 
mitted, quite  conclusive  against  the  supposed  exemption  of 
remainders,  however  created,  from  all  restraint  in  respect  of  per- 
petuity. By  that  doctrine,  it  will  be  remembered,  limitations 
to  an  ottbom  person  for  life,  with  remainder  to  the  first  and 
other  sons  successively  of  such  person  in  strict  settlement,  oper- 
ate to  confer  on  the  intended  tenant  for  life  an  estate  tail,  for 
the  purpose  of  ^ving  effect  to  the  general  intention,  so  far  as 
possible  consistently  with  the  rule  of  law,  which  does  not  per- 

(a)  i  Eut,  198.    See  alio  Lord  Htrdwicke's  jadgment  itt  fiopkios  v.  Uopkiiis,  I 
AU.  580;  Co.  Lite  S71,  b.,  Butl.  n. 
VOL.li.      •  4i 
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mit  an  estate  for  life  to  be  given  to  an  nnboni  person,  vith 
remainder  to  his  issue,  (a) 

The  impossibility  of  the  limitations  taking  effect  in  the  man- 
ner intended,  is  the  avowed  and  the  only  justifiable  ground  of 
this  bold  interference  with  the  declared  intention  of  the  testator ; 

and  if  the  Ia\r  would  have  allowed  of  their  operating 
[  733  ]      according  to  that  intention,  t^ia  doctrine,  *  which  makes 

BO  important  a  figure  in  otu  books,  would  have  been 
wh<rily  uncalled  for. 

It  is  observable,  that  the  doctrine  advanced  in  Cole  v.  Sew«ll 
was  not  neceseary  to  the  decision,  as  then  the  contingent  re- 
mainder was  preceded  by  eetates  tail,  the  owners  of  whi<^  might 
have  destroyed  it,  and  therefore  the  remarks  of  the  Chanoellca 
mar  faiiiy  be  regarded  as  extra-jndiciaL 

There  is,  it  is  conceived,  no  analogy,  or  ra^er,  not  a  oom[dete 
analogy,  between  the  case  of  a  contingeot  remainder  capable 
of  being  destroyed,  (b)  and  that  (referred  to  by  Sir  Gdward 
Sugden)  of  a  remainder  preceded  by  an  estate  tail  capable  of 
being  enlarged.  By  the  latter,  the  party  deatroying  the  entail 
acquires  the  fee  eimt^e,  by  the  former,  he  merely  extinguishefl 
the  contingent  remamder  for  the  benefit  of  the  person  entitled 
to  the  next  vested  remainder  or  reversion ;  unless  therefore  such 
ulterior  remainder  or  reversion  belongs  to  UmBelf,  be  wonM 
have  no  interest  in  effecting  tlie  destruction  of  the  intervening 
remainders ;  indeed,  if  the  latter  were  limited  to  his  own  de> 
BcendantH,  (as  is  commoaly  the  case,)  of  coarse  he  has  the 
abongest  incentive  fot  their  preservation,  (e) 

In  the  recent  Statnte-of  Limitations  too,  (3  &  4  Will  tV.  c. 
37,)  the  distinction  between  tiie  two  cases  is  tacitly  recognized, 
the  legislature  having  made  the  eviction  of  a  tenant  in  tail 
extendto  all  those  whom  he  might  have  barred ;  but  not  having 
applied  the  same  principle  to  a  tenant  for  life  in  relation  to  a 
destructible  contingent  remainder.     The  doctrine  in  question 

would  be  fraught  with  danger  to  titie^;  a  possession 
[  733  ]      of  sixty,  or  even  one  hundred  years,  *  would  be  no 

security  against  eviction ;  foe  a  lateilt  settlement  might 
be  prodnced  of  even  greater  antiquity,  limiting  a  long  series  of 
life  estates  to  unborn  persons,  eadii  of  Tvbom  womd,  in  his 
order,  have  a  distinct  right  of  entry  as  his  estate  fell  into  pos- 
session. In  shorty  it  would  be  impossible  to  affirm  of  any 
apparent  owner,  that  he  might  not  at  Bome  day  be  exposed  ttt 
eviction.  If  it  be  alleged  that  this  danger  exists  in  the  case  of 
an  estate  tail,  (as  must  be  admitted  to  a  cotain  extent  to  be 
the  case,  notwithstanding  the  recent  enactment  just  referred 

(a)  Ante,  toI.  1,  p,  860. 

{b)  It  ii  obtcrrable,  that  in  Sflirard  e.  Wlllock,  (bdic,  p.  790,)  the  ramaindera  pra- 
noDHced  to  b«  bsd  were  *tl  capftble  or  being  deitnj'ed  bj  the  Maut  for  life. 
(c)  See  abo  tbe  Kioaai  sag^ted  Ante,  toI.  1,  p.  136. 
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to,)  does  it  therafoie  follow  that  we  ouffht,  by  proceediag  on  a 
strained  analogy,  to  extend  such  danger  ? 

The  necesaity  for  a  contiogent  remainder  taking  effect,  if  at 
lUl,  at  the  instant  of  the  determination  of  the  particular  estate, 
affordi  no  iafegnard  against  remoteneea,  as  the  particular  estate 
itself  may  be  limited  to  an  unborn  person ;  for,  of  course,  a 
limitation  which  is  itself  a  remainder  in  relation  to  an  estate 
which  precedes,  may  become  a  partioalax  estate  in  relation  to 
an  estate  which  follows.  Thus,  Lf  lands  were  limited  to  A  f<w 
life,  with  remaind^  to  B,  if  liring  at  A's  decease,  remainder  to 
C,  if  living  at  fi's  decease,  the  estate  of  B.  would  be,  during 
A's  lifetime,  a  remainder,  and,  after  A's  decease,  would  become 
the  particnlar  estate  to  the  remainder  of  C. 

It  ia  aubmitted,  therefore,  that  both  principle  and  authority 
justify  the  questioning  the  proposition  that  remainders  owe 
obedience  to  no  other  law  than  that  which  requires  that  they 
should  take  effect  at  the  instant  of  the  determination  of  the 
particular  estate,  (a)  They  are,  it  is  conceived,  either  subject 
to  the  old  doctrine  directed  against  remote  possibili- 
taes,  or  the  modern  rule  *  agamst  perpetuities,  unless  [  734  ] 
these  are  identical,  as  may  be  contended  with  mach 
plausibility,  although  it  is  not  necessary  to  go  to  this.estent  in 
'  support  of  the  denial  of  the  exemption  of  remainders  from  ail 
perpetuity  restraint.  The  matter  seems  to  stand  thus :  we  find 
in  the  earliest  authorities  a  general  expression  of  the  r^ug* 
pance  of  the  law  to  limitations  which  savor  of  remoteness,  bnt 
without  any  distinct  definition  of  the  limits  which  it  allows. 
When  nsee  arose,  •mth  the  consequent  new  modifications,  of 
ownership,  the  necessity  of  preventing  perpetuities  was  more 
urgently  felt,  and  the  denunciations  against  them  were  repeated 
WiUi  greater  fiequency  and  vehemence,  but  still,  !fx  some  time 
at  least,  with  the  same  absence  as  formerly  of  distinct  intima* 
tion  as  to  the  actual  extent  of  the  legal  restxiction,  until  at 
length,  after  many  gradations,  the  present  well-known  rule  was 
distinctly  and  authoritatively  propounded.  May  it  not,  then, 
&irly  be  presumed,  that  the  rule  thus  eventually  elicited  &om 
the  Judges,  is,  in  fact,  no  other  than  the  doctrine  which,  in  iite 
old  language  of  the  law,  fisrbade  the  limiting  a  possibility  upon 
a  possU)iUty? 

This  identification  of  the  ancient  and  modem  doctrine  would 
avoid  many  anomalom  and  inconvenient  distinctions,  and  re- 

(a)  The  view*  whkk  tfaa  writer  Jim  hen  veniared  to  «xpnM,  (tte  u  pleu«d  la 

find,)  coiacidfl  witb  those  of  Mr.  Lewis,  in  biit  TreHige  oa  (be  Law  of  rerpoLuitj, 
p.  49S — A  work  of  madi  research  and  abilit^f;  bat  ihe  writer  of  these  sheets  diOiirs 
m>m  the  learned  author  when  he  nr^es,  as  a  reason  for  applying  to  contiageni  re- 
mainders the  rale  against  perpetuitiea,  the  pouibilit)'  of  ramote  remunden  being 
praserred  fmu  deatmctioD  bj  estates  interpoted  in  tmatees.  It  is  EDbmitted,  that 
such  remainders  ia  trust,  if  expectant  on  the  estate  fpr  life  of  uaboni  penona,  would 
be  IhMnaelTes  necessarily  canusguit,  asd,  ihttrefbre,  equally  liable  to  deatraetioB. 

D,gil,zedbyG0(>t^lC 
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dace  all  to  coberenoe  and  consistency,  and  wonld,  moieorer, 
rescue  the.  Judges  who  fixed  the  perpetuity  rule,  &oni  the 
charge  of  exceeding  the  due  limits  of  judicial  authority.     It 

may  fairly  be  questioned,  wbetbei  they  were  justified 
[  735  ]      in  imposing  *  a  new  restraint,  of  their  own  creation,  on 

the  limitations  to  which  the  Statute  of  Uses  had  given 
rise.  It  was  the  province  of  the  Legislature  to  have  applied 
whatever  restzictions  were  required  for  the  new  modifications 
of  ownership  which  they  had  called  into  existence ;  though  if 
there  was  an  actual  preexisting  rule  of  law  applicable  in  its 
nature  thereto,  the  Courts  might,  without  any  great  stretch  of 
judicial  power,  apply  it  to  the  new  speciea  of  limitation,  seeing 
that  it  was  within  the  mischief  which  that  rule  was  intended 
to  prevent 

VL  The  case  of  Cole  v.  Sewell,  stated  in  the  last  section 
embraces  another  practical  point  of  great  importance,  namely, 
whether  the  word  "survivors"  can  be  construed  others,  which 
was  decided  in  the  affirmative,  not  by  force  of  the  context  in  the 
particular  instrument,  (which  it  will  be  observed,  was  a  deed,) 
but  on  the  general  ground  of  its  being  a  reasonable  construc- 
tion, and  justified  by  the  case  of  Doe  v.  Wanewright,  (a)  and  the 
opinion  of  Lord  Eldon,  who,  though  in  Davidson  v.  Dallas,  (6) 
he  called  it  a  forced  construction,  always  (Sir  E.  Sugden  re- 
marked) adopted  it. 

That  such  was  the  general  impression  in  the  time  of  Lord 
Eldon  and  Sir  William  Grant  may  be  readily  conceded,  (c)  but 
the  current  of  recent  decisions,  founded  on  Crowder  v.  Stone,  (if) 
has  been  the  other  way;  and  accordingly  the  writer  felt  himself 
warranted  in  stating  the  decided  preponderance  of  authority  to 
be  in  favor  of  the  strict  construction,  (e)  How  far  the  recent 
decision  of  the  Chancellor  of  Ireland,  thrown  into  the  opposite 
scale,  may  cause  it  again  to  oscillate,  remains  to  be  seoi. 
[  736  ]  "  The  state  of  the  authorities  seems  hardly  to  justify 
the  hope  that  litigation  has  reached  its  limit  on  this 
often-occurring  point.  Without  adverting  to  the  contrariant 
opinions  of  deceased  Judges,  we  have  now  Lord  Lyndhurst,  (/) 
Lord  Brougham,  (§•)  and  Sir  James  Wigram  (A)  in  favor  of  tiie 
strict,  and  Sir  Lancelot  Shadwell  (t)  and  Sir  Edward  Sugden  in 
favor  of  the  less  definite,  construction ;  though  it  is  to  be  remem- 
bered that  the  Vice-Chancellor  of  England  rested  hit  decision 
npon  a  special  ground,  which,  however,  it  has  been  shown,  does, 
in  point  of  fiict,  apply  to  many  cases  in  which  the  conirary  inte^ 
pretation  has  prevailed.  It  is,  perhaps,  to  be  regretted  that  the 
Uberal  construction  (which  formerly  obtained,  and,  no  doubt, 

(a)  9  Dam.  t  E.  437.  lb)  U  Vbb.  576.  (e)  Ante,  p.  609. 

id)  AqU,  p.  61 1.  («j  Ante,  p.  609,  (/)  Ante,  p.  SIS. 

(3)  Ibid.  '       (A)  Ante,  p.  618.  (<)  AoEe,  p.  617. 
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generally  accords  with  the  actual  intentioii)  was  not  adhered 
to ;  bat  there  seems  much  difficulty  in  retracing  the  steps  which 
have  since  been  taken,  and  sound  principles  of  conetruction 
Beem  somewhat  violated  in  allowing  the  diversion  of  a  word 
from  its  strict  and  more  appropriate  signification,  without  the 
aid  of  an  explanatory  context.  At  all  events  the  course  of  the 
recent  decisions  in  the  English  Courts  of  Equity  renders  it 
highly  probable  that  the  strict  construction  of  the  word  "  sur- 
vivor "  will  eventually  be  adapted,  though  with  a  readiness  to 
yield  to  the  slightest  indication  in  the  context,  of  an  intention 
to  use  the  word  in  the  sense  of  other,  (a) 

(a)  In  die  iccmt  CM«  of  Blade  c.  Fan-,  T  Jurist,  IDS,  the  strict  interpretiiiion  of  the 
word  "  sorTiTor"  wiu  contended  fbTiSlihongh  it  was  coupled  with  elAtr;  hat  thia  con- 
■Cmction  (which  militated  agunit  the  expraai  I«rmi  of  the  wiJI)  nai  not  adopted  or 
countEnauced  bj  the  Court. 
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CHAPTER  LIIL 

GENERAL  BDLES  OF  CONSTRUCTION. 


There  are  certain  ntlea  of  conBtmction  comm(m  to  both 
deeds  and  wills  ;  but  as,  in  the  disposition  of  property  by  deed, 
an  adherence  to  settled  forms  of  expression  ii  either  rigidly 
exacted  by  the  Courts,  or  maiatained  by  the  practice  of  the 
profesaion,  the  rules  to  which  the  constructiou  of  deeda  has 
given  rise  are  comparatively  few  and  simple.  Bat  the  pecu- 
liar indulgence  extended  to  testators,  who  are  regarded  as 
inopes  eonxilU,  has  exempted  the  language  of  wills  from  all 
technical  restzaint,  and  withdrawn  them  in  some  degree  iroia 
{vofessional  influence.  By  tiirowing  down  these  barriers,  a 
wide  field  is  laid  open  to  the  caprices  of  laoga^e ;  though,  at 
certain  points,  we  have  seen,  its  limits  are  ascertained  by  roles 
Buificientiy  definite,  and  we  are  guided  through  its  least  beaten 
tracks  by  general  principles. 

It  has  been  a  snbject  of  regret  with  eminent  judges,  (a)  that 
wills  were  not  subjected  to  the  same  sMct  rules  of  cons^ction 
as  deeds,  since  the  relaxation  of  those  mles  introduced  so  much 
uncertainty  and  litigation ;  and  was,  indeed,  at  an  eariy  period, 
productive  of  so  much  embarrassment,  as  to  draw  from  Xiord 
Coke,  (b)  the  observation,  that  "  wills,  and  the  construction  of 
them,  do  more  perplex  a  man  than  any  other  learning; 
[738]  and,  to  make  'a  certain  conetraction  of  them,  this 
excedit  jitri^prudenttan  artem.  But  (he  adds)  I  have 
learned  this  good  rule,  always  to  judge  in  such  cases,  aa  near  as 
m^  be,  and  according  to  the  rules  of  law." 

This  quotation  will  serve  to  introduce  the  observation,  that, 
thou^  the  intention  of  testators,  when  ascertained,  is  impUdUy 
obeyed,  howev«  informal  the  language  in  which  it  may  have 
been  conveyed;  yet  the  Courts,  in  construing  that  language, 
resort  to  certain  established  rules,  by  which  particular  words 
and  expressions,  standing  nnexplainecf,  have  obtained  a  definite 
meaning;  which  meaning,  it  must  be  confessed,  does  not 
always  quadrate  with  their  popular  acceptation.  This  results 
from  the  intendment  of  law,  which  presumes  every  person  to 

(a)  See  Lord  Kenyoii'i  jndi^mnit  in  Dean  d.  Moor  d.  Miller,  5  Dun,  A,  B.  S6)  ; 
Due  v.  Allen,  8  Dura.  &  B.  SOS.    gee,  ftlio,  Wilm.  398. 
ib]  a  BuliL  130. 
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be  acquainted  with  its  mles  of  interpretatioa,  (a)  and  conse- 
quently to  use  expreaaions  in  their  legal  sense, — L  e,  in  the 
sense  which  has  been  affixed  by  adjudication  to  the  same  ex- 
pressions occurring  under  analogous  circumstances :  a  presump- 
tion which,  though  it  may  sometimes  have- disappointed  the 
intention  of  testators,  is  fraught  with  great  general  conven- 
ience j  for,  without  some  acknowledged  standard  of  interpreta- 
tion, it  would  have  been  impossible  to  rely  with  confidence  on 
the  operation  of  any  will  not  technically  expressed,  untQ  it  had 
received  a  judicial  interpretation.  And,  indeed,  dispositions 
conceived  in  the  most  appropriate  forms  of  expression,  must 
have  been  rendered  precarious  by  a  license  of  oonstraction 
which  set  up  the  intention,  to  be  collected  upon  arbitrary 
notions,  as  paramount  to  the  authority  of  cases  and  principles. 
In  Buch  a  state  of  things,  the  most  elaborate  treatise 
on  'the  construction  of  wills,  though  it  might,  per-  [  739  } 
baps,  like  other  curious  researdies,  prove  interesting  to 
some  inquirers  into  the  wisdom  and  sagacity  of  our  ancestors, 
could  contribute  little  or  nothing  towards  placing  the  law  of 
property,  as  it  regards  testamentary  dispositions,  on  a  secure 
and  solid  foundation.  It  is  therefore  necessary  to  remind  the 
reader,  that  the  language  of  the  Courts,  when  they  apeak  of  the 
intention  as  the  governing  principle,  sometimes  colling  it  "the 
law  "  of  the  instrument,  (b)  sometimes  the  "  pole  star,"  (c)  some- 
times the  "  sovereign  guide,"  (d)  must  always  be  understood 
with  this  important  limitation — ^that  here,  as  in  other  instances, 
the  Judges  submit  to  be  bound  by  precedents  and  authorities  in 
point ;  and  endeavor,  as  we  have  seen,  to  collect  the  intention 
upon  groonda  of  a  judicial  nature,  as  distinguished  from  arbi- 
trary occasional  conjecture. 

The  result,  npon  the  whole, has  been  satisfactory;  for,  by  the 
application  of  established  roles  of  constmction,  with  due  atten- 
tion to  particular  circumstences,  a  degree  of  certainty  bad  been 
attaineo,  which  must  have  heea  looked  for  in  vain,  if  less  regard 
has  been  paid  to  the  principles  of  anterior  decisions.  And, 
though  the  cases  on  the  constrciction  of  wills  have  become)  by 
the  accomnlation  of  more  than  three  centuries,  immensely 
numerous ;  yet  when  we  consider  the  vast  augmentation  which, 
during  this  period,  and  the  last  century  in  particular,  has  taken 
place  in  the  wealth  and  population  of  the  country;  the  several 
new  species  of  property,  which  the  ever-varying  exigencies  of  a 
commercial  nation  have  from  time  to  time  called  into  existence^ 
and  to  which  the  rules  of  construction  were  to  be  applied;  the 

(a)  See  Doe  d.  Ljdc  v.  Ljde,  1  D.  &  E.  596;  Langbam  f.  Sanfbrd,  E  Mw.  3% 
But  tee  Lord  Thnrtow's  judgment  in  Jonea  v.  Hokod,  1  B.  C,  C.  221  ;  and  Iiord  Al- 
THnley's  observBtioos  in  tkkle  o.  Burter,  S  Boi.  &rall.  iM. 

(A)  Per  Lord  Hale,  in  Kiiu  t.  MelliDg,  1  Vent,  131. 

SI  Per  Wilmot,C.J.,  in  Doe  d.  Long  ».  Laming,  S Banr.  lIlS. 
)  Fur  WilIIlo^  C.  J.,  ID  Roe  d.  Dodaoa  v.  Gr«w,  2  Wilt.  333. 
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complexity  which  a  more  refined  and  artificial  state 
[  740  ]  of  society  has  introduced  into  *  disposition  a  of  prop- 
erty ;  and,  lastiy,  the  more  extensive  nse  of  the  art  of 
writing,  leading  to  increased  facility  in  the  exercise  of  the  testa- 
menttury  power — we  are  prepared  to  expect  an  incessantly 
growing  accession  to  questions  of  this  nature.  But  it  will  be 
found,  I  apprehend,  that,  so  far  from  having  increased  in  a  cor- 
responding ratio,  they  have,  and  particulariy  at  a  recent  period, 
numerically  diminished. 

This  must  be  attributed  partly  to  the  more  frequent  practice 
of  resorting  to,  and  the  increased  facility  of  obtaining  proCes- 
uonal  assistance  in  the  preparation  of  wiuls ;  and  partly  to  the 
maturity  which  the  system  of  constructioD  has  gradually  at- 
tained, and  which  enables  petBona,  conversant  with  the  subject, 
in  most  cases  to  predicate,  with  a  considerable  approach  to  cer- 
tainty, what  womd  be  the  decision  of  a  court  of  judicature  in 
any  given  case;  and,  consequently,  to  render  an  appeal  to  its 
anthority  unnecessary. 

Some  uncertainty,  it  will  be  admiUed,  u  inseparable  from  the 
nature  of  the  subject.  Many  of  the  rules  of  construction  are 
such  as  necessarily  involve  uncertainty  in  the  application  of 
tiiem  to  particular  cases;  and,  in  a,  lew  instances,  the  rules 
themselves  are,  we  have  seen,  yet  subject  of  controversy.  To 
discuss  and  illustrate  these  rules  has  been  the  design  of  the 
writer  in  the  preceding  pages. 

It  may  be  useful,  however,  in  conclusion,  to  present  to  the  - 
reader  a  summary  of  the  several  mlee  of  coos^ctioa  which 
have  already  been  the  subject  of  detailed  examination. 

L  That  a  will  of  real  estate,  wheresoever  made,  and  in  whet- 
ever  language  written,  is  conelnied  according  to  the  law 
{  741  ]     of  England,  in  which  the  property  is  situate,  (a)  *  but 
a  will  of  personalty  is  governed  by  the  lex  domicilii,  {b) 
IL  Th^  technioal  words  are  not  neceuary  to  give  eSect  to 
any  species  of  a  disposition  in  a  will,  (c) 

III.  That  the  construction  of  a  will  is  the  same  at  law  and  in 
equity,  ((2)  the  jurisdiction  of  each  being  governed  by  the  nature 
ctf  the  subject ;  (e)  though  the  consequences  may  diner,  as  in  the 
instance  of  a  contingent  remainder,  which  ia  d^tmotible  in  the 
one  case  and  not  in  the  other. 

IV.  That  a  will,  speaks,  for  some  purposes,  from  the  period  of 
execution,  and  for  others  from  the  death  of  the  testator;  bat 
never  operates  until  the  latter  period.  (/) 

(a)  Pre.  Ch.  B77. 

(M  ADte,TDl.  l.p.  S. 

M  SDoiTLftE.  86;  11  Eut,S46;  16  M.  123. 

(d)  3  P.  W.  399 ;  B  VM.  Sen.  74, 

(«)  1  Vcs.  Jan.  16;  1  Id.  417  ;  4  Vm.  929. 

(/}  Vide  ute,  ch.  10,  rol.  1,  p.  S77. 
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V,  Tbat  ihe  heir  is  not  to  be  disinberited  without  an  express 
devise,  or  necessary  implication ; '  (a)  such  implication  import- 
ing,  not  natural  necessity,  but  bo  strong  a  probability,  that  an 
intention  to  the  contrary  cannot  be  supposed,  (b) 

VI.  That  merely  negative  words  are  not  sunicient  to  exclude 
the  title  of  the  heir  oi  next  of  kin.  (c)  There  must  be  an  actual 
gift  to  some  other  definite  object. 

VIL  That  all  the  parts  of  a  will  are  to  be  construed  in  rela- 
tion to  each  other,  and  so  as,  if  possible,  to  form  one  consistent 
whole ;  but,  where  several  parts  are  absolutely  irreconcilable, 
the  latter  must  prevail'  (d) 

*  VIIL  That  extrinsic  evidence  is  not  admissible  to     [  742  ] 
alter,  detract  from,  or  add  to,  the  terms,  of  a  will ; '  (e) 
{though  it  may  be  used  to  rebut  a  resulting  trust  attaching 
to  a  kgal  title  created  by  it,*  {/)  or  to  remove  a  latent  ambi- 

IX.  Nor  to  vary  the  meaning  of  words ;  (g)  and,  therefore,  in 
order  to  attach  a  strained  and  extraordinary  sense  to  a  particular 
word,  an  instrument  executed  by  the  testator,  in  which  the  same 
word  occurs  in  that  sense,  is  not  admissible ;  (A)  but  the 

X.  Courts  ^ill  look  at  the  circumstances  under  which  the  de- 
visor makes  his  will — as  the  state  of  bis  property,  (i)  of  his 
family,'  (k)  and  the  like.  (/) 

XL  That,  in  general,  implication  is  admissible  only  in  the 
absence  of,  and  not  to  control,  an  express  disposition.^  (m) 
XIL  That  an  express  and  positive  devise  cannot  be  controlled 


105; 
ed.  45.) 

lb)  1  Vtx.  &.  Bea.  466;  5  Dam.  &  K.  5S6;  7  Eiut,  9T  j  I  New  Rep.  IIB;  IS 
Tes.  40, 

(el  Abu,  TOl.  1,  p.  394  ;  4  But.  31B. 

Id)  SMod.  iM;  SBl.  979;  1  Doro.  &  £.630;  6  Vm.  100;  IS  Tea.  314 ;  3  Km. 
&  8,  158 ;  gwansL  SS ;  S  Atk.  373 ;  6  Dnm.  &  E.  314  ;  2  TanDL  109 ;  IS  Vet.  431  ; 
6  Moort,  SI4.    But  lee  Bsitutrd,  C.  C.  361. 

(e)  S«e  judgment  in  16  Vn.  486;  5  B«p.eS;  Ch.  Temp.  Talb.  940;  3  aP.  C. 
(Toml.  ed.)  607  ;  2  Ch.  Cw.  231 ;  7  Dnra.  &  B.  138. 

{/)  Cm.  Temp.  Talb.  78, 
%)  4  Tannt  lT6;  4  Dow,  «5 ;  3  Uaa.  &  S.  171.    BntnteSP.  W.  135. 

m  It  Bait,  441. 

(i)  lMer.646;  7  Taont.  105;  1  Ban.  &  Aid.  S5D ;  3  Barn.  & Crau.  870 ;  IB.C. 
C.4Ta. 

(k)  SB.  p.  C.  IToml.  ed.)  257  i  4  Burr.  9I6S;  4  B.  C.  C.  441 ;  3  Bam.  &  Aid. 
657 ;  3  Dow,  72 ;  3  Bam.  &  Aid.  633 ;  S  Moon,  SOS. 

il)  1  Black.  60 ;  1  Mer.  384. 

(a)  8  Rep.  94 ;  2  Vero.  60 ;  I  P.  W.  M. 


'  Ante,  ToL  I,  p.  465,  note,  to  thia  poiiU. 

*  Ante,  Tol.  1,  p.  411,  note. 

*  Ante,  vol.  I,  p.  349,  a  w^.  and  Bote*. 

*  Ante,  Tol.  l,p.  357,  note  and  caaeadnd. 

*  Ante,  vol.  1,  p.  349,  note ;  >  ib.  363,  Dote.> 

*  Ante,  to).  1,  p.  460, 469,  noiet. 
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by  the  reason  asaigned,  (a)  at  by  subseqaent  ambiguoDS 
words,  (&)  or  by  inference  and  argnment  from  other  parts  of 
the  will ;  (c)  and,  accordingly,  each  a  devise  is  not  affected  bj 
a  sabsequent  inaccurate  recital  of,  or  reference  to,  its  con- 
tents ;  {d)  though  recourse  may  be  had  to  anoh  reference  to 
assist  the  constrnction,  in  case  of  ambiguity  or  doubt. 

Xin.  That  the  inconvenience  or  absurdity  of  a  de- 
ll 743  ]  viae  'ia  no  ground  for  varying  the  coostracDon,  where 
the  terms  of  it  are  unambiguous ;  (e)  nor  is  the  fact, 
tiiat  the  testator  did  not  foresee  all  the  coosequeaeea  of  bis  dis- 
position, a  reason  for  varying  it ;  (/}  bnt,  where  the  intention  is 
obscured  by  conflicting  expreasions,  it  is  to  be  sought  rather  in 
a  rational  and  consistent,  than  an  irratioaal  and  inconsistent 
pnrpoBe.  ig) 

XIV.  That  the  rules  of  conatruction  cannot  be  Btruned  to 
bring  a  devise  within  the  rules  of  law ;  (A)  bnt  it  seems  that, 
where  the  will  admits  of  two  constructions,  that  is  to  be  pre- 
ferred which  will  rendn  it  valid ;  and  therefore  the  Court,  in  one 
instance,  adhered  to  the  literal  language  of  the  testator,  though 
it  was  highly  probable  that  he  had  written  a  word,  by  mistake, 
for  one  wnich  would  have  rendered  the  devise  void,  (i) 

XV.  That  &vor  or  disfavor  to  the  object  oaght  not  to  inilo- 
ence  the  construction,  (k) 

XVL  That  worda,  in  general,  aj«  to  be  taken  in  their  ordinary 
and  grammatical  sense,  unless  a  clear  intention  to  use  them  in 
another  can  be  collected,  (l)  and  that  other  can  be  ascertained; 
and  they  are,  in  all  cases,  to  receive  a  conal^uction  which  will 
^ye  to  every  expression  aome  effect,  rather  than  one  that  will 
render  any  of  the  expreasione  inoperative ;  (m)  and  of  two  modes 
of  construction,  that  is  to  be  preferred  which  will  prevent  a  total 
intestacy,  (ji) 

XVII.  That,  where  a  testator  naes  techniot^  words, 
[744]     he  *  is  presumed  to  employ  them  in  their  legal  sense  (o) 
unless  the  context  clearly  indicates  the  contrary.'  (p) 

!a)  16  Vea.  36. 
ft)  S  Bligh,  N.  3.  S8. 
ej  1  Vei.  Jun.  S68 ;  8  Ve>.  42;  Coffp.  90. 
d)  Moon,  13,  pi.  M;  1  Aod.  6;  Cowp.  B3.< 
(a)  I  Her.  ilT  ;  3  Sim.  &  Stu.  3ys. 
(  /}  a  Maa.  Si  8.  37 ;  1  Mer.  358. 
Ig)  4  Hadd.  67.    See,  »l«o,  3  B.  C.  C,  401. 

(A)  1  Cox,  394  i  2  Mer.  339;  1  Jac.  &  Walk.  31 .     But  M*  8  Biiu.&M.306;  ) 
Keo.  756;  a  Bear.  35B. 
(i)  3  Butr.  1636 ;  3  B.  P.  C.  (Toral.  ed.}  809. 
[k]  See  4  Vea.  574.    Bul  tee  3  Vea.  &  Bea.  £69. 
(0  18  Vea.  466,  [Sumner'a  od.  nolea.J 

jm)  3  Vea.  450;  7  Id.  465;   7  EaM,  273  ;  a  Bun.  &  Aid.  441. 
(n)  Cu-Temp.  Talb.lSL;  S  Vei.S04;  1  Her.  386. 
to)  Dong.  340;  6  Bum.  &  E.  353;  4  Vet.  329  ;  &  Vw.  401. 
{p)  Doog.  841  i  3  B.  C.  C.  68 ;  6  Bait,  51 ;  a  Ball,  ft  B«.  104 ;  3  Dow,  71. 
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XVIIL  That  words,  oconrrine  more  than  once  in  a  will  shall 
be  p^^sumed  to  be  used  always  in  the  same  sense,  (a)  unless  a 
contrary  intention  appear  by  the  context,  (ft)  or  unless  the  wonb 
be  applied  to  a  different  subject  (c)  And,  on  the  same  princi- 
'  pie,  where  a  testator  uses  an  additional  word  or  phrase,  he  must 
be  presumed  to  have  an  additional  meaning,  (d) 

XIX.  That  words  and  limitations  may  be  tkinspoaed,  (e)  snp- 
■  plied,  (/)  or  rejected,  (ff)  where  warranted  by  tne  immediate 
context,  or  the  general  scheme  of  the  will ;  bat  not  merely  on  a 
conjectural  hypothesis  of  the  testator's  intentioD,  however  rea- 
sonable, in  opposition  to  the  plain  and  obvious  sense  of  the 
language  of  the  instrument.  (A) 

XX  That  words  which  it  is  obvious  are  miswritten  (as  dying 
untk  issue,  for  dying  without  issue)  may  be  corrected,  (t) 

"  XXI.  That  the  construction  is  not  to  be  varied  by     [  745  ] 
events  subsequent  to  the  execution;  (ft)  but  the  Courts, 
Id  determining  the  meaning  of  particular  expie^ions,  will  look 
to  possible  ciioumstauces,  m  which  they  m^At  have  been  called 
upon  to  affix  a  signi&cation  to  then),  (l)^ 

XXIL  That  several  independent  devises,  not  grammatically 
connected,  or  united  by  the  expression  of  a  common  purpose, 
must  be  construed  separately,  and  without  relation  to  each  other ; 
although  it  may  be  conjectured,  from  similarity  of  relationship, 
or  other  such  cucomstances,  that  the  testator  bad  the  same  in- 
tention in  regard  to  both,  (m)  There  must  be  an  apparent  design 
.to  connect  them.  (») 

XXIIL  Thatwhere  a  testator's  intention  cannot  operate  toits 
full  extent,  it  shall  take  efTect  as  tax  as  possible,  (o). 
)  2  Ch.  Cm.  169. 


)  1  P.  V.  653;  2  Vet.  Seo.  BIS;  SMan.  &S.  IS6;  1  V«8.  &  B«k.  260.    Bat«ee 
U  Vet .  488. 

(i)  4  B.  C.  C.  IS;  IS  Tea.  39;  7  Taanc.  S5.  The  writer  has  heard  Lord  Etdon 
Isf  dovb  the  rale  in  iheoe  vordi.  But  see  Amb.  I9S;  6  VcB.  300;  10  Ves.  166.;  IS 
Eaat,  559;  IS  Ves.  476;  19  Ves.  S45;  1  Mer.  120;  3  Mer.Sie — where  the  argament 
that  the  (eniator,  noiwiihatandiDg  some  Tariadon  of  expression,  had  tbe  same  inien- 
tion  in  ■e'reral  iiutances,  prevailed. 

M  a  Ch.Ca.10;  Hob.  TS  ;  2.Ves.  Sen.  34 ;  Amb. 374;  8 East,  149;  ieEa«cS09; 
1  B.  &  A.  137.    But  see  2  Ves.  Sen.  248. 

f)  Cro.  C  -  -  - 

_  _l.  1014. 

(g)  2  Ves.  Sen.  3TS;  8  Dum.  &  E.  87,  It. ;  3  Id.  484  ;  4  Yes.  51 ;  6  Ve«.  243  ;  6 
Yes.  129 ;  IS  East,  6ia ;  9  Vei.  &S6. 

(k)  18  Vm.  S6S ;  19  Id.  692 ;  2  Uer.  29. 

(0  S  Hod.  B9  ;  5  Bam.  &  Adolph.  631 ;  3  Adol.  &  EltU,  340. 

\k)  CaiM  Temp.  Talb.  31  ;  3  P.  W.2M;  11  Bait,  SSB,  n.;  1  Cos,  324;  1  Vei. 
Jnn.  476. 

II)  11  Vea.  4S7. 

(m)  Cro.  Car.  368 ;  Dong.  799 ;  8  Ddtd.  &  E.  64 ;  1  N.  B.  335 ;  9  Ea«t,  S67 ;  11 
Id.  320 ;  14  Tei.  304 ;  4  Man.  &  S.  98 ;  1  Pri.  36S ;  4  Bam.  6  Ci«s«.  667.  See,  also, 
Godb.  14B. 

(n)  Leon.  57 ;  Car.  Temp.  Htwdw.  143 ;  10  East,  503.  Thia  and  tbe  former  closi 
of  casea  chiefly  relate  to  a  question  of  frequoni  occurrence :  whether  words  of  Umiia- 
tion,  preceded  bj  several  devisea,  relate  to  more  than  one  of  thoM  dcvisca. 

(a)  Finch.  139 ;  S  P.  W.  250.    Set,  uUo,  4  Tea.  S29 ;  13  Vea.  486. 
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XXIV.  That  a  testator  is  rather  to  be  preanmed  to  calculate 
on  the  dispositions  in  bia  will  taking  effect,  than  the  contrary ; 
and,  accordingly,  a  provision  for  the  death  of  devisees  will  not 
be  considered  ^  intended  to  provide  exclusively  for  lapse,  if  it 
admits  of  any  other  construction.^  (a) 


■  Montgomaij  v.  Hoat^^mery,  2  Irith,  Eq.  161. 
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80QOESTION8  TO  PERSONS  TAKINQ  IN8TRDCTI0HS  FOR  WILLS. 


Jfor^aged  I&nds,  [p.  748.] 


In  renrd  lo  children,  £c  (p.  T49.] 
Dan^um  or  other  fimalu  iharet,  [p.  749.) 
Vtea  lo  prcrent  dower,  (p.  TM.] 


SniriTonhip,  [p.  7S0.1 

To  what  perxMi  referable,  [p. 


Suggastion  m  to  claoMi  ol 

As  to  rating,  [p.  750.] 

Wordi  of  i««ininieiidBtion,  &c.  [p.  T5I.) 


iti  ponoDS  thrODgh  whom  inMmctioni  arc  received,  [p,  751.) 

Few  of  the  du^ea  vrbicb  devolve  upon  a  solicitor,  more  imperativelj 
call  for  the  exercise  of  a  sound,  discriminating,  and  well-informed  judg- 
ment, than  that  of  taking  instructions  for  wills.  It  frequently  happens, 
tliat,  from  a  want  of  familiar  acquaintance  with  the  subject,  or  from  the 
physical  weakness  induced  hj  disease,  (where  tbe  testamentary  act  has 
been,  as  it  too  of\en  is,  unwisely  deferred  until  the  event  which  is  to  call 
it  into  operation  seems  to  be  impending,)  testators  are  incapable  of  giving 
more  than  a  general  or  imperfect  outline  of  their  intention,  leaving  the 
particular  provisions  to  the  discretion  of  their  profesaional  adviser.  In- 
deed, some  testators  sit  down  to  this  task  with  bo  few  ideas  utxia  the  sub- 
ject, that  they  require  to  be  informed  of  the  ordinary  modes  of  disposition 
under  similar  circumstances  of  family  and  property,  with  the  advantages 
and  disadvantages  of  each ;  and  their  judgment,  in  tbe  selection  of  one  of 
these  modes,  is  necessarily  influenced  by,  if  not  wholly  dependent  on,  pro- 
fessional recommendadon.  To  a  want  of  complete  and  accurate  informa- 
tion as  to  the  consequences  of  tbeir  proposed  schemes,  must  be  ascribed 
many, of  the  absurd  and  inconvenient  provisions  introduced  into  testamen- 
tary ^fl» ;  to  say  nothing  of  the  obscurities  and  inconsistencies  which 
frequently  throw  an  impenetrable  cloud  over  the  testator's  real  intentions- 
It  may  be  useful  to  mention  some  particulars  on  which  information  should 
be  obttuned  in  taking  instructions  for  a  will,  moat  of  the  inquiries  being 
su^ested  by  the  various  classes  of  cases  discussed  at  large  in  this  work, 
and  being  framed  with  a  view  to  prevent  such  questions  as  those 
*  cases  present.  It  will  be  obvious  that  the  nature  of  the  in-  [  748  1 
quiries  in  every  case  must  be  greatly  regulated  hy  the  situation 
in  life,  and  other  drcamstances  of  the  testator.    They  may  be  distributed 

VOL.  n.  .  U 
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into  those  that  relate — -fiftt,  to  the  subject,  and  leetrntBy,  to  the  objects  of 
testamentary  disposition,  including  in  the  fonner  some  geaeial  points. 

1.  Where  lands  specifically  devised  are  described  by  th«ir  load  sitn- 
ation  and  occupancy,  (though  a  reference  to  occopancy  is  ia  general  bettor 
omilted,  anle-ss  it  forma  a  necessary  discriminating  feature  in  the  descrip- 
tion,) should  be  carefully  ascertained,  that  the  whole  of  the  land  answer- 
ing to  the  locality,  answers  also  to  the  occupancy,  or,  in  other  woids,  that 
both  parts  of  the  description  are  coextensive,  to  aroid  any  questioa  as  to 
the  less  comprehensive  term  being  restricted. 

2.  Where  there  is  an  immediate  devise  to  a  class  of  persons,  who  may 
not  be  in  existence  at  the  death  of  the  testator,  as  to  the  children  rf  A, 
who  may  then  have  no  children,  it  should  be  ascertained,  what,  in  dik 
event,  is  to  become  of  the  intermediate  profits.  In  the  absence  of  any 
provision  in  this  nature,  they  will  go  to  the  residuary  devisee  or  hnir  at 

3.  Where  the  saliject  of  devise  is  a  mortgaged  estate,  inquiry  sboald 
be  made,  whether  the  devisee  is  to  take  it  subject  to  the  mortgage ;  and, 
if  so,  words  should  be  used  negativing  bis  rightto  have  it  exonerated  out 
of  the  assets,  for  which,  it  will  be  seen,  the  devising  the  property  nilgtet 
to  the  mortgage  debt  is  not  alone  sufficient. 

4.  Another  question  whirb  may  be  proper,  under  some  cirenmstanoea, 
is,  whether  any  specific  fund,  constituted  of  real  or  personal  estate,  is  to 
be  appropriated  for  payment  of  debts,  funeral  and  testamentary  expenses, 
and  legacies ;  and  it  shonld  always  be  stated,  whether  a  fund  so  apprt>- 
priated,  is  to  exempt  the  general  personal  estate  from  bebg  first  applied, 
as  is  generally  intended,  though  the  intention  freqnently  &ils  for  want  of 
an  explicit  expreeuon  of  it. 

U.  In  relation  to  the  o^'eett  of  gift — When  a  testator  ptt>poae8  to  mak« 
a  disposition  of  his  property  in  favor  of  his  wife  and  childran,  (iwtarally 
the  first  objects  of  his  r^^rd,)  several  modes  of  disposition  present  them- 
selves.   One  is,  to  give  the  income  to  the  wife  for  life,  cloUied  or  not  with 

a  trust  for  the  maintenance  of  the  children,  and-  to  give  the  in- 
[  749  ]     heritance  or  capital  *  to  their  children,  equally,  snlyect  or  not  to 

a  power  in  the  wife  of  fixing  their  shares,  or  limiting  the  prop- 
erty to  Mtae  in  exclnsion  of  others,  as  she  may  think  proper.  Another 
mode  is,  to  give  the  wife  and  children  immediate  absohile  intetwts  in  the 
property  in  certain  proportions,  according  to  the  nature  of  the  distribu^n 
of  personal  property  under  the  statate  in  case  of  intestacy ;  but  this  mode 
of  disposition  is  less  frequently  adopted  than  tbe  former.  To  empower 
the  widow  to  regulate  the  shares,  is  oflon  found  oonvenient,  not  only  as  it 
preserves  her  influence  over  her  children,  but  liecwise  it  enables  her  to 
adapt  the  disposition  of  the  property  to  their  various  exiguicies  at  tbe 
period  of  her  death,  and  it  has,  moreover,  a  salutary  effect  in  restraining 
the  children  from  disposing  of  their  reversionary  interests.  Where  the 
children  do  not  take  absolutely  vested  interests  until  their  majority  or 
marriage,  it  is  useful  to  confer  a  power  on  the  tmstees,  with  the  consent 
of  the  widow,  or  other  person  tsiking  the  prior  life  interest,  to  advanoe 
some  proportion  (the  maximum  of  which  is  usually  fixed  Kt  a  iialf  or  one 
third)  of  their  presumptive  shares,  in  order  to  place  otrt  the  eons  as  ai^- 
prentices,  etc,  or  for  other  such  purposes.  Even  where  the  children  take 
vested,  (t.  e,  absolutely  vested)  interests  at  their  birth,  a  power  of  «d- 
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▼anoement  ma;  be  requisite  where  tlie  prior  legatee  for  life  is  a  married 
womui  restrained  &oin  alienation,  and,  tlierefore,  incompetent  to  acceler- 
at«  the  payment  c^  the  eliares  b;  relinqaishing  her  life  interest  In  no 
other  case  can  the  power  be  wanted  under  such  circumstances. 

1.  Hie  obvioue  inquiries  (in  addition  to  those  inuuediateiy  suggeeted 
by  the  preceding  remarks)  to  be  made  of  a  testator,  of  whose  bounty 
diildren  ore  to  lie  objects,  are — at  what  ages  their  shares  ore  to  Test ; — 
whether  the  income,  or  any  portion  of  it,  is  to  lie  applied  for  maintenance 
nntil  the  period  of  Testing,  and  if  not  all  ap[died,  what  is  to  become  of  the 
excess  P  Whether,  if  any  child  die  in  the  testator's  lifetime,  or,  subse- 
({uently,  before  the  Testing  age,  lesTing  children,  such  children  are  to  be 
substituted  for  the  deceased  parents.  If  the  vesting  of  the  shares  be  post' 
poned  to  the  death  of  a  prior  tenant  for  life,  or  other  possibly  remote 
period,  the  necessity  for  providing  for  such  events  is  of  course  more 
urgent;  and  in  that  case  it  should  also  lie  ascertained,  whether,  if  the 
cAjectfi  die  leaving  grandchildren,  or  more  remote  issue,  but  oo  children, 
such  issue  are  to  stand  in  tlie  place  of  their  parent 

t.  If  any  of  the  objects  of  the  gif^  (whether  of  real  or  *  per-  [  750  ] 
■onal  pn^r^)  be  finales,  or  the  ^fl  be  made  capable  of  com- 
prehending them,  as  in  the  case  of  a  general  devise  or  bequest  to  children, 
it  sboHld  be  suggested,  whether  their  shares  are  not  to  be  ptac«d  out  of 
the  power  of  hnsbands ;  i.  e.  limited  to  trustees  for  their  separate  use  for 
life,  subject  or  not  to  a  restriction  on  alienation,  (which,  boweverj  is  a 
necessary  concfHnitant  to  give  full  effect  to  the  intention  of  excluding 
marital  influence,)  with  a  power  of  disposition  over  the  inheritance,  or 
capital,  as  the  case  may  be ;  and  if  it  be  intended  to  prevent  that  power 
of  disposition  from  being  exercised,  under  marital  influeqce,  without  the 
poBsibility  of  retraction,  it  should  be  confined  to  dispositions  h/  teiU,  which, 
being  ambulatory  during  her  life,  can  never  be  exercised  so  as  to  fetter 
her  power  of  alienation  over  the  property. 

3.  If  the  devise  be  of  the  legal  estate  of  lands  of  inheritance  to  a  man, 
it  should  be  inquired,  (though  the  affirmatKe  may  be  presumed  in  the  ab- 
sence of  instrucdonE,)  whether  they  are  to  he  limited  to  usee  to  bar  the 
dower  of  any  wife  to  whom  he  was  married  on  or  before  the  first  of  Jan- 
uary, 1834. 

4.  If  a  gifl  be  made  to  a  plurality  of  persons,  it  should  he  inquired 
whether  they  are  to  t^e  as  joint  tenants,  or  tenants  in  common ;  or,  in 
other  words,  whether  with  or  without  snrvivorship ;  though  it  is  better  in 
general,  wher^  survivorship  is  intended  to  make  the  devisees  tenants  in 
comsioa,  with  an  sxpreu  limitation  to  the  survivors,  than  to  create  a  joint 
tcsaa^,  which  may  be  severed. 

.  6.  In  all  cases  of  limitations  to  survivors,  it  should  be  most  clearly  and 
explicitly  stated  at  to  vhat  period  titrvivonhip  it  to  ha  refirred  ;  that  is, 
whether  it  ia  to  go  to  the  persons  who  are  survivors  at  the'  death  of  the 
testator,  or  at  the  period  of  distribution.  It  should  always  be  anxiously 
Mcertained,  tiiat  the  testator,  in  disposing  of  the  shares  of  dying  devisees 
or  legatees  anxHig  surviving  or  other  objects,  does  not  overiook  the  pos- 
sible event  of  their  leaving  children  or  other  issue.  There  can  be  little 
doubt  that  in  many  cases  of  absdute  gifls  to  survivors,  this  contingency  is 
lost  sight  of.  This  observation,  in  regard  to  the  unintentional  exclusion  of 
issue,  applies  to  all  gifW  in  which  it  is  made  a  necessary  qualification  of 
the  objects,  that  they  should  be  living  at  a  prescribed  period  posterior  to 
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the  testator's  decease,  and  in  respect  of  wbom^  therefore,  the  same  caution 
may  be  suggested. 

6.  It  Duty  be  observed,  that  where  inleresta  not  in  poeseMicm 
[  751  ]  are  created,- which  are  intended  to  be  contingent  until  a  'pvea 
event  or  period,  this  should  be  esplicicly  stated ;  as  a  eontnuy 
construction  is  generally  the  result  of  an  absence  of  «xpreasion.  Explidt- 
ness,  generally,  on  the  subject  of  vesting,  cannot  be  loo  strongly  urged  on 
the  attention  of  the  framers  of  wills. 

7.  Where  » testator  proposes  to  recommend  any  person  to  the  favor- 
able regard  of  anotlier,  whom  he  has  made  the  object  of  his  bounty,  it 
should  be  ascertained  whether  he  intends  to  impose  a  legal  obhgation  on 
the  devisee  or  legatee  in  lavor  of  such  person,  or  to  expVess  a  wish  with- 
out conferring  a  right.  In  the  former  case,  a  clear  and  definite  trust 
should  be  created ;  and  in  the  latter,  words  nejntiving  such  a  construction 
of  the  testator's  expressions  should  be  used.  Equivocal  language  in  these 
cases  has  given  rise  to  much  litigation. 

Laitly.  It  may  be  suggested,  that  where  a  testator  is  married,  and  has 
no  children,  unless  provision  be  made  in  his  will  for  children  coming  in 
ease,  or  it  be  unreasonable  to  contemplate  his  having  issue,  the  dispoationB 
of  his  will  should  be  made  expressly  contingent  on  his  ieavmg  no  issne 
surviving  him  ;  for,  as  the  birth  of  children  alone  is  not  a  revocation,  they 
may  be  excluded  under  a  will  made  when  their  existence  was  not  con- 
templated ;  and  cases  of  great  hardship  of  this  kind  have  sometimes  arisen 
from  the  neglect  of  testators  to  make  a  new  disposition  of  their  property 
at  the  birth  of  children ;  indeed,  it  has  sometimes  happened  that  a  testator 
has  left  a  child  en  ventre,  without  being  conscious  of  the  fact ;  for  the  same 
reason  provisioni!  for  the  children  of  a  married  testator,  who  has  children, 
should  never  be  confined  to  children  tn  etie  at  the  making  of  the  wilL  A  gift 
to  the  testator's  children  generally  will  include  all  possible  objects.  Where, 
however,  the  gift  is  to  the  children  of  another  person,  and  it  is  intended 
(as  it  generally  is)  to  include  all  the  children  Utertafttr  to  be  lorn,  terms 
to  this  effect  should  be  used,  unless  a  prior  Ufe  interest  is  given  to  the 
parent  of  such  children  ;  in  which  case,  as  none  can  be  born  after  the  gift 
to  them  vest^  in  possession,  which  ia  the  period  according  to  the  estab- 
lished rule  of  ascertaining  the  objects,  none  can  be  excluded. 

To  the  preceding  su^estions,  it  may  not  be  useless  to  add,  that  it  is  in 
general  desirable,  that  professional  gentlemen  taking  instructions  for  wilb, 
should  receive  their  instructions  immediately  from  the  testator  himself, 
rather  than  from  third  personst  particularly  where  such  persons 
£  752  3  are  interested.  In  a  case  in  *  the  Prerogative  Court,  (a)  Sir 
J.  Ificholl  "  admonished  professional  gentlemen  generally,  that 
where  instructions  for  a  will  are  given  by  a  party  not  being  the  proposed 
testator,  a  fortiori,  where  by  an  interested  party,  it  is  their  bounden  duty 
to  satisfy  themselves  thoroughly,  either  in  person  or  by  the  insttru  mental- 
ity of  Borne  confidential  agent,  as  to  the  proposed  testator's  volition  and 
capacity,  or  in  other  words,  that  the  instrument  expresses  the  real  testa- 
mentary intentions  of  a  capable  testator,  prior  to  its  being  executed  de 
facto  as  a  will  at  all." 

(a)  Bogers  v.  Pittu,  1  Add.  46. 
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THE  NEW  STATUTE  OF  WILLS. 

7  WILL.  IV.  ft  1   VICT.  Cap.  86. 


An  Act  for  the  Amendment  of  the  Lavs  wUh  retpeet  to  Wills, 
[3d  July,  1837.] 


Hbanino  of  MTUin  words  in  ibu  set 

"  wm." 

IBCar.U.  cSi, 

14  ft  15  Car.  U.  (L) 

"  Real  tMatc" 

"Penoul  MUte,"  |p.  754.1 

Namber,  [p.  754j 

Gender,  [p.  75*.] 

Bcpeal  of  the  Suiatei  of  Wilb,  32  H.  VUI.  c  1 ,  and  34  &  95  H.  vm.  &  S,  [p.  TS4.] 

10  Cur.  L  MM.  a,  c.  a,  (I.)  (p.  7M.]  _. 

Secw.  ^  6,  la,  19,  ao,  ai,  S  sa.  of  Uie  SlatnW  ofFnadt,a9  Cm.  IL  c.  3 ;  7  WT  3, 

c.  1S,(I,)  [p.754.| 
Sect.  14  ofl  &  9  Anne,  c.  16,  (p.  754.1 
6  Anne,  c  10,  (I.)  [p.  7S4.] 
Sect.  » ori4  Q.  IL  c.  SO,  (p.  755.1 
W  O.  IL  c  fl,  (ezoept  u  to  coJ— -- 
35G.n.c.!l.(I.}[p.756.] 
55  G.  UI.  c.  193,  fp,  755.] 
Atl  propertj  msy  he  dUpoied  of  bj  will ;  comprising;  cnstomMj  freeMda  «nd  copy- 

holfb  vitboot  BoiTender  and  before  admiUajice,  and  alio  locb  of  tliam  as  cMioot 

now  be  deriaed,  [p.  756.] 
Estate!  pur  autre  rie;  contingent  inteietu ; 'right!  of  entrjj  and  propertj'  acqnired 

after  execution  of  the  will,  [p.  TS6.] 
Ai  to  the  (bei  and  flnw  pejabia  bv  deriiees  of  caatomaTr  and  copyhold  eatatee, 

[p.  7*1.1 
Will*,  or  extnuta  of  villa  of  cnatomary  freeholda  and  copyholda  lo  be  entered  on  ihe 

court  roll*;  and  the  lord  to  be  entitled  to  the  lame  fine,  tc,  when  each  eataiei 

were  not  previooalj  deriaable,  as  he  would  hare  been  (rom  the  heir  in  case  of 

daacent,  [p.  757.] 
Hatatea  par  autre  Tie,  [n.  756.] 
No  will  of  a  person  nndar  an  ralid ;  nor  of  a  feme  coTcrl,  except  snch  m  might  have 

been  pTevioosly  made,  [p.  758.] 
WlU  to  be  in  writing,  and  signed  or  acknowledged  in  the  preaenoe  of  two  wimeasea  al 

«D*  tiine,  who  attest,  [p.  7H.] 


Sotdien'  aod  mariners'  wills  excepted,  [p.  759.1 

Act  Dot  to  allbct  certain  [HVTisioni  of  1 1  Q.  IV.  and  I  W.  IT.  c,  90,  with  respect  U 

wille  of.pett;  offioan,  and  aeamra,  and  marinea,  [p.  759.] 
Publication  aot  to  be  reqoiaite,  ]p.  759.] 

Will  not  to  be  roid  on  acconnt  of  incompetency  of  atteating  witneasee,  [p.  759.] 
Oifls  to  an  fttleating  witnesa  to  be  void,  [p.  759.1 
Creditor  taetHug  to  be  admitted  a  witness,  [p.  760. 
46  • 
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5M  ATPBHDIZ. 

Exccalor  lo  be  admitted  ft  witnsM,  (p.  760.] 

Will  toW  reroked  by  niftmage,  [p.  760.) 

No  will  (0  be  revoked  bj  preiumplion,  [p.  760.] 

No  will  to  be  reToked  but  bj  knatber  wiU  or  eodidl,  or  writtng,  or  hj  4e«tT«ctfoB, 

[p.  TBI.] 
No  alteration  except  in  certain  cuet,  in  a  will,  ihall  haTc  anj  effect,  nnlew  execated 

aiawUl,  ]p.  7S1.] 
No  wilt  revoked  to  be  rCTired  otherwise  than  by  rcexemtion,  or  i  codicil,  [p.  761.] 
A  deviM  not  to  be  rendered   inop«tati«e  by  anj  lobtcqaent  conTejaBce  or  ut, 

A  willihallbeconitmedto  ipcek  from  tbe  death  of  Ibe  teitilor,  [p.  768.] 

A  midnar;  dense  shall  inclade  esUtea  compriied  in  lapsed  and  void   dcTisee, 

|p.  788.] 
A  pneral  darisa  of  land*  ehatl  inolnde  copyhold  and  leatebold  a«  well  as  freehold 

lands,  (p.  768.) 
A  general  gift  shall  iodade  estaiea  over  which  the  teetalor  has  a  general  power  of 

appointment,  [p.  763.] 
A  devise  without  anr  word*  of  limitation  lo  pass  the  f^,  [p.  763.1 
Words  importing  fauure  of  iaaue  to  mean  issue  living  at  toe  deatn,  [p.  763.] 
Proviso,  (p.  763.) 
No  devise  to  trustees  or  execntors,  except  for  a  term  or  a  presentation  to  a  diorch, 

shall  pais  a  chattel  inieresi,  \p.  764,] 
TrnilM*  under  an  unlimited  devise,  where  the  tenst  mar  endnre  be jond  the  life  of 

a  peraon  beneGcialtv  entitled  for  life,  to  take  the  fee,  [p.  764.) 
Devise*  of  males  uil  shall  not  lapse  when,  {p.  764.] 
Gifts  to  children  or  other  issue  who  leave  uisoe  living  at  the  testator's  death  shall 

not  lapse,  [p.  764.] 
Act  not  to  extend  to  wills  made  before  1838,  nor  to  estates  pur  autre  vie  of  petwu 

who  die  before  IB3S,  Ip.  769.) 
Act  not  to  extend  to  Scoitsnd,  [p.  T6G.] 

EXFLANA.T10K   OF  TEBMB. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Conunona,  in 
tliis  present  parliament  assembted,  and  by  the  authority  of  the  same,  that 
the  words  and  expressions  hereinafter  mentioned,  which  in  their  ordinary 
signiKcation  have  a  more  confined  or  a  different  meaning,  shall  in  this  aO, 
jexcept  where  the  nature  of  the  provision  or  the  context  of  the  act  shall 
exclude  such  construction,  bu  interpreted  as  follows  :  (that  is  to  aay,)  the 
word  "  will "  ehall  extend  to  a  testament,  and  to  a  codicil,  and  to  an  ap- 
pointment by  will  or  by  writing,  in  the  nature  of  a  will  in  exercise  of  a 
power ;  and  also  to  a  disposition  by  will  and  testament  or  devise  of  the 
custody  and  tuition  of  any  child,  by  virtue  of  aa  act  passed  in  the  twelfth 
year  of  the  reign  of  King  Charles  the  Second,  inHtuled,  An  act  for  taking 
away  the  court  of  wards  and  liveriei',  and  tenures  in  capita  and  by  knighu' 
service,  and  purveyance,  and  for  settling  a  revenue  upon  his  Majesty  in 
lieu  thereof,  or  by  virtue  of  an  act  passed  in  the  parliament  of  Ireland  in 
the  fourteenth  and  fifteenth  years  of  the  reign  of  King  Charles  the  Second, 
intituled,  An  Act  for  taking  away  the  court  of  wards  and  liveries,  and 
tenures  in  capite  and  by  knights'  service,  and  to  any  other  testamentary 
disposition  ;  and  the  words  "  real  estate  "  shall  extend  to  manors,  advow- 
eons,  messuages,  lands,  tithes,  rents, 'knd  hereditaments,  whether  freehold, 
customary  freehold,  tenant  right,  customary  or  copyhold,  or  of  any  other 
tenure,  and  whether  corporeal,  incorporeal,  or  pergonal,  and  to  any  undi- 
vided share  thereof,  and  to  any  estate,  righ^  or  interest  (other  than  a 
chattel  interest)  therein  ;  and  the  words  "  personal  estate  "  shall  extend  to 
leasehold  estates  and  other  chattels  real,  and  abo  to  motleys,  shares  of 
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gOTernment  and  other  fuads,  securities  for  money,  (not  being  real  estate!!,) 
debts,  choses  in  action,  rights,  credits,  goods,  and  alt  otiier  property  what^ 
soever,  which  by  law  devolves  upon  the  executor  or  administrator,  and  to 
any  share  or  interest  therein ;  and  every  word  importing  the  singular 
number  only  shall  extend  and  be  applied  to  several  persons  or  things  as 
well  AS  one  person  or  thing ;  and  every  word  importing  the  mascuUne 
gender  only  -sball  extend  and  be  applied  to  a  female  as  well  as  a  male. 

BEFBAL   CLArSE. 

II.  And  be  it  further  enacted,  That  an  act  passed  in  the  thirty-second 
year  of  the  reign  of  King  Henry  the  Eighth,  intituled.  The  Act  of  wills, 
wards,  and  primer  seisins,  whereby  a  man  may  devise  two  parts  of  bis 
land  ;  and  also  an  act  passed  in  the  thirty-fourth  and  thirty-fifth  years  of 
the  reign  of  the  said  King  Heniy  the  Kighth,  intituled.  The  Bill  concenr- 
ing  the  explanation  of  wills  ;  and  also  an  act  passed  in  the  parliament  of 
Ireland,  in  the  tenth  year  of  the  reign  of  King  Charles  the  First,  intituled, 
An  Act  how  lands,  tenements,  etc,  may  be  disposed  by  will  or  otherwise, 
and  concerning  wards  and  primer  seisins ;  and  also  so  much  of  an  act 
passed  in  the  twenty-ninth  year  of  the  reign  of  King  Charles  the  Secood, 
intituled.  An  Act  for  prevention  of  frauds  and  peijuries,  and  of  an  act 
passed  in  the  parliament  of  Ireland  in  the  seventh  year  of  the  reign  of 
King  William  the  Third,  intituled.  An  Act  for  prevention  of  frauds  and 
perjuries,  as  relates  to  devises  or  bequests  of  lands  or  tenements,  or  to  the 
revocation  or  alteration  of  any  devise  in  writing  of  any  lands,  tenements, 
or  hereditaments,  or  any  clause  thereof,  or  to  the  devise  of  any  estate  pur 
autre  vie,  or  to  any  such  estate  being  assets,  or  to  nuncupative  wills,  or  to 
the  repeal,  altering,  or  changing  of  any  will  in  writing  concerning  any 
goods  or  chattels,  or  personal  estate,  or  any  clause,  devise,  or  bequest 
therein ;  and  also  so  much  of  an  act  passed  in  the  fourth  and  fiflh  years 
ot  the  retgn  of  Queen  Anne,  intituled.  An  Act  for  the  amendment  of  the 
law  and  the  better  advancement  of  justice,  and  of  an  act  passed  in  the 
parliament  of  Ireland  in  the  sixth  year  of  the  reign  of  Queen  Anne,  inti- 
tuled. An  Act  for  the  amendment  of  the  law  and  the  better  advancement 
of  justice,  as  relates  to  witnesses  to  nuncupative  wills  ;  and  also  so  much 
of  an  act  passed  in  the  fourteenth  year  of  the  reign  of  King  George  the 
Second,  intituled.  An  Act  to  amend  the  law  concerning  common  recov- 
eries, and  to  explain  and  amend  an  Act  made  in  the  twenty-ninth  year  of 
the  reign  of  King  Cliarles  (he  Second,  intituled,  "  An  Act  for  prevention 
of  frauds  and  perjuries,"  as  relates  to  estates  pur  autre  vie  ;  and  also  an 
act  passed  in  the  twenty-fiflh  year  of  the  reign  of  King  George  the  Sec- 
ond, IntHuled,  An  Act  tor  avoiding  and  putting  an  end  to  certain  doubts 
end  questions  relating  to  the  attestation  of  wills  and  codicils  concerning  real 
estates  m  that  part  of  Great  Britain  called  England,  and  in  his  Majesty's 
colonies  and  plantations  in  America,  except  so  &r  as  relates  to  his  Maj- 
esty's colonies  and  plantations  in  America;  and  also  an  act  passed  in  the 
parliament  of  Ireland  in  the  same  twenty-fifUi  year  of  the  reign  of  King 
George  the  Second,  intituled,  An  Act  for  the  avoiding  and  putting  an  end 
to  certain  doubts  and  questions  relating  to  the  attestation  of  wills  and 
codicils  concerning  real  estates ;  and  also  an  act  passed  in  the  fifly-fifUi 
year  of  the  reign  of  King  George  the  Third,  intituled.  An  Act  to  remove 
certain  difficulties  in  the  disposition  of  copyhold  estates  by  will,  shall  be 
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and  the  etune  are  hereby  repealed,  except  so  &r  as  the  same  ads  or  anj 
of  th^n  reipectivelf  relate  to  anj  wiUs  or  Mtatea  par  autre  vie  to  wlucb    - 
this  act  does  not  extead. 

OENEBAI,   tiSMKLmO   CLAC8B. 

II I.  And  be  it  further  enacted.  That  it  shall  be  lawful  for  every  person 
to  dev)8e,  bequeath,  or  dispose  of,  by  his  wUl  executed  in  manner  herein- 
after  required,  all  real  estate  and  all  personal  estate  which  he  shall  be  ea* 
titled  lo,  either  at  law  or  m  equity,  at  the  time  of  his  death,  and  which,  If 
not  so  devised,  bequeathed,  or  disposed  of,  would  devolve  upon  the  heir 
at  law,  or  customary  heir  of  him,  or,  if  he  became  entitled  by  descent,  of 
bis  ancestor,  or  up<Hi  his  executor  or  administrator ;  and  that  the  power 
hereby  given  sh^l  extend  to  all  real  estate  of  the  nature  of  customary 
&eeb^  or  tenant  right,  or  customary  or  copyhold,  notwithstanding  that 
the  testator  may  not  have  surrendered  the  same  to  the  use  of  bis  will,  or 
notwithstanding  that  being  entitled  as  heir,  or  devisee,  or  otherwise  to  be 
admitted  thereto,  he  shall  not  have  been  admitted  thereto,  or  notwith' 
standing  that  the  same,  in  consequence  of  the  want  of  a  custom  to  'devise 
or  surrender  to  the  use  of  a  will  or  otherwise,  could  not  at  law  have  been 
disposed  of  by  will  if  this  act  had  not  been  made,  or  notwithstanding  that 
the  Bame,  in  consequence  of  there  being  a  custom  that  a  will  or  a  surren- 
der to  the  use  of  a  will,  should  continue  in  force  for  a  limited  time  only, 
or  any  other  special  custom,  could  not  have  been  disposed  of  by  will  ac- 
cording to  the  power  contained  in  this  act,  if  this  act  had  not  been  made  j 
and  also  to  estates  pur  autre  vie,  whether  there  shall  or  shall  not  be  any 
special  occupant  thereof,  and  whether  the  same  shall  be  freehold,  cus- 
tomary freehold,  tenant  right,  customary  or  copyhold,  or  of  any  other 
Mnure,  and  whether  the  same  shall  be  a  corporeal  or  an  incorporeal 
hereditament ;  and  also  to  all  contingent,  executory,  or  other  fbture  in- 
terests in  any  real  or  personal  estate,  whether  the  testator  may  or  may 
not  be  ascertained  as  the  penon  or  one  of  the  persons  in  whom  the  same 
respectively  may  become  vested,  and  whether  he  may  be  entitled  thereto 
under  the  instmment  by  which  the  same  respectively  were  created,  or 
under  any  disposition  thereof  by  deed  or  will;  and  also  to  all  rights* of 
entry  conditions  broken,  and  other  rights  of  entry  ;  and  also  to  such  of  the 
same  estates,  interests,  and  rights  respectively,  and  other  real  and  per- 
sonal estate,  as  the  testator  may  be  entitled  to  at  the  time  of  his  death, 
notwithstanding  that  he  may  become  entitled  to  the  same,  sobaequendy  to 
the  execution  of  hu  will. 

FEK8   OH    COPTHOLDS. 

rV.  Provided  always,  and  be  it  further  enacted,  That  where  any  icat 
estate  of  the  nalare  of  customary  freehold,  or  tenant  right,  or  customary' 
or  copyhold,  might,  by  the  custom  of  the  manors  of  which'  the  same  ia 
holden,  have  been  snrtendered  to  the  use  of  a  will,  and  the  testator  shall 
not  have  suReadered  the  same  to  the  use  of  his  will,  no  person  rattitled  or 
daiming  to  be  entitled  thereto  by  virtue  of  soeh  will  shall  be  entitled  lo  be 
admitted,  except  npoo.  payment  of  all  such  stamp  duties,  fees,  and  sutm 
of  money  as  would  have  been  lawfully  due  and  payable  in  respect  of  ibe 
surrendering  of  such  real  estate  to  the  use  of  the  will,  or  in  respect  of  fxo- 
tenting,  registering,  or  enrolling  suoh  surrender,  if  the  same  real  eMaH 
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had  been  Burreodered  to  ths  use  of  the  ivill  of  BUch  testator;  provided 
also,  that  where  the  testator  was  entitled  to  have  been  admitted  to  such 
real  eetate,  and  might,  if  he  had  been  admitted  thereto,  have 
surrendered  the  *  same  to  the  ase  of  his  will,  and  shall  not  [  757  ] 
have  been  admitted  thereto,  no  person  entitled  oi^  claiming  to 
be  entitled  to  such  real  estate  in  consequence  of  such  will,  shall  be  en- 
titled to  be  admitted  to  the  same  real  estate  by  virtue  thereof,  except  on 
payment  of  all  such  stamp  duties,  fees,  fine,  and  sams  of  money  as 
would  have  been  lawfiilly  due  and  payable  in  respect  of  the  admittance  of 
such  testator  to  such  real  estate,  uid  also  of  all  su«fa  stamp  duties, 
fees,  and  sums  of  money  as  would  have  been  lawfully  due  and  payable  in 
respect  of  surrendering  such  real  estate  to  the  use  of  the  will,  or  of  pre- 
senting,  registering,  or  enrolling  such  surrender,  had  the  testator  been 
duly  admitted  to  such  real  estate,  and  afterwarda  surrendered  the  same  to 
the  use  of  his  will ;  all  which  stamp  duties,  fees,  fine,  or  sums  of  money 
due  as  aforesaid,  shall  be  paid  in  addition  to  the  stamp  duties,  fees,  fine, 
or  sums  of  money  due  or  payable  on  the  admittance  of  such  person  bo 
entitled  or  claiming  to  be  entitled  to  the  some  real  estate  as  aforesaid. 

COPYHOLD. 

,  V.  And  be  it  further  enacted.  That  when  any  real  estate  of  the  nature 
of  customary  freehold,  or  tenant  right,  or  customary  or  copyhold,  shall  be 
disposed  of  by  will,  the  lord  of  the  manor  or  reputed  manor  of  which  such 
real  estate  is  holden,  or  his  steward,  or  the  deputy  of  such  steward,  shall 
cause  the  will  by  which  such  disposition  shall  be  made,  or  so  much  thereof 
as  shall  contain  the  disposition  of  such  real  estate,  to  be  entered  on  the 
court  rolls  of  such  manor  or  reputed  manor;  and  when  any  trusts  are  de- 
clared by  the  will  of  snch  real  estate,  it  shall  not  be  necessary  to  enter  the 
declaration  of  such  trusts,  but  it  shall  be  sufficient  to  state  in  the  entry  on 
the  court  rolls  that  such  real  estate  is  subject  to  the  trusts  declared  by 
sucli  will ;  and  when  any  such  real  estate  could  not  have  been  disposed  of 
by  wiU  if  this  act  had  not  been  made,  the  same  fine,  heriot,  dues,  duties, 
and  services  shall  be  paid  and  rendered  by  the  devisee  as  would  have 
been  due  from  the  customary  heir,  in  case  of  the  descent  of  the  same  real 
estate  ;  and  the  lord  shall,  as  against  the  devisee  of  such  estate,  have  the 
same  remedy  for  recovering  and  enforcing  such  fine,  heriot,  dues,  duties, 
and  services,  as  be  is  now  entitled  to  for  recovering  and  enforcing  the 
same  from  or  against  the  customary  heir  in  case  of  a  descent. 

UTATEB   PES  AUTRE   TIE.  {  758  ] 

VI.  And  be  it  further  enacted.  That  if  no  disposition  by  will  shall  be 
made  of  any  estate  pur  autre  vie  of-a  freehold  nature,  the  same  shall  be 
chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to  him  by  reason  of ' 
special  occupancy  as  assets  by  descent,  as  in  the  case  of  freehold  land  in 
fee  simple ;  and  in  case  there  shall  be  no  spedal  occupant  of  any  estate 
pnr  autre  vie,  whether  freehold  or  customary  freehold,  tenant  right,  eos- 
lomaty  or  copyhold,  or  of  any  other  t«iure,  and  whether  a  corporeal  or 
incorporeal  hereditament,  it  shall  go  to  the  executor  or  administrator  of 
the  party  that  had  the  estate  thereof  by  virtue  of  the  grant ;  and  if  the 
same  sludl  come  to  the  executor  or  administrator  either  by  reason  of  a 
•peoal  occupancy  or  by  virtue  of  this  act^  it  shall  bo  assets  in  his  hands, 
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and  shall  go  and  be  applied  and  distributed  in  the  oame  manner  as  the 
personal  estate  of  the  testator  or  intestate. 

AGE   OF   TRSTATOR. 

VIL  And  be  it  fiirther  enacted,  That  no  will  made  b;  any  person 
under  the  age  of  twenty-ooe  years  shall  be  valid. 

MAKSIED   WOXEH. 

VOL  Provided  also,  and  be  it  further  enacted.  That  no  will  made  1^ 
any  married  woman  shall  be  valid,  except  such  a  will  as  mig^t  have  been 
made  by  a  married  woman  before  the  passing  of  this  act 

EXECCTIOM    OF   WILLS. 

IX.  And  be  it  further  enacted.  That  no  will  shaD  be  valid  unlea  it  shall 
be  in  writing  and  executed  in  manner  hereinafter  mentioned  ;  (that  is  to 
say,)  it  shall  be  signed  at  the  loot  or  end  thbreof  by  the  testator,  or  by 
some  other  person  in  his  pre^^ence  and  by  bis  direction ;  and  such  signa- 
ture shall  be  made  or  acknowledged  by  the  testator  in  the  presence  of  two 
or  more  witnesses,  present  at  the  same  time,  and  such  witnesses  shall 
attest  and  shall  subspribe  the  will  in  the  presence  of  the  testator,  but  no 
form  of  attestation  shall  be  necessary. 

EXBCTJTIOK   OF  TESTAUENTART  APPOnrTHENTS. 

X.  And  be  it  further  enacted,  That  no  appointment  made  by  will,  in  ex- 

ercise of  any  power  shall  be  valid,  unless  the  uune  be  executed 
[  759  ]     in  manner  hereinbefore  required ;  and  every  will  executed  "  in 

manner  hernnbefore  required  shall,  so  far  as  respects  the  exe- 
cation  and  attestation  thereof,  be  a  valid  execution  of  a  power  of  appoint- 
ment by  will,  notwithstanding  it  shall  have  been  expressly  required  that  a. 
will  made  in  exerose  of  such  power  shouldbe  executed  with  some  addi- 
tional or  other  form  of  exicu^on  or  solemnly. 

■WILLS   OF  SOLDIERS   AND    BEAKEK. 

XI.  Provided  always,  and  be  it  further  enacted,  That  any  soldier  being 
in  actual  military  service,  or  any  mariner  or  seaman  being  at  sea,  may 
dispose  of  his  personal  estate  as  be  might  have  dons  before  the  making 
of  this  Act. 

PETTT   OFFICERS,   SBAUEN,  AHD  KABIMBS. 

XII.  And  be  it  farther  enacted.  That  this  act  shall  not  prejudice  or 
affect  any  of  the  provisions  contained  in  an  act  passed  in  the  eleventh 
year  of  the  reign  of  his  M^esty  King  Greorge  the  Fourth  and  the  first 
year  of  the  reign  of  his  Iat«  Majesty  King  William  the  Fourth,  intituled. 
An  Act  to  amend  and  consolidate  the  laws  relating  to  the  pay  of  the 
Boyal  Navy,  respecting  the  wills  of  petty  officers  and  seamen  in  the 
Boyal  Navy,  and  non-commieuoned  officers  of  marines,  and  madiies,  so 
&r  as  relates  to  their  wages,  pay,  price  money,  bounty  money,  and  allow- 
aoces,  or  other  moDeys  payaj>te  in  respect  ^  services  in  her  Majesty's 
Havy. 
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PUBLICATION. 


Xni.  And  be  it  farther  enacted,  That  every  will  executed  in  manoer 
hereinbefore  required  ahall  be  valid  without  any  other  pubUcatJon  thereof. 

ATTEBTIKO   WITNESSES'   COMPKTEKCT. 

XrV.  And  be  it  further  enacted,  That  if  any  person  who  shall  attest 
die  execution  of  a  will,  shall  at  the  time  of  the  execution  thereof,  or  at 
any  time  afterwards,  be  incompetent  to  be  admitted  a  witness  to  prove  the 
execuUon  thereof,  such  will  shall  not  on  that  account  be  invalid. 

GIFTS   TO    ATTKBTINO   WITNESSES. 

XV.  And  be  it  further  enacted,  That  if  any  person  shall  attest  the  exe- 
cution of  any  will  to  whom  or  to  whose  wife  or  husband  any 
beneficial  devise,  legacy,  estate,  interest,  gifl,  or  •  appointment      [  760  ] 
of  or  affecting  any  real  or  personal  estate,  (other  than  and  ex- 
cept chaises  and  directions  for  the  payment  of  any  debt  or  d^bts,)  shall 
be  thereby  given  or  made,  such  devise,  legacy,  estate,  interesl^  gifl,  or 
appointment  shall,  so  far  only  as  concerns  such  persons  attesting  the  exe-  ' 
cation  of  such  will,  or  the  wife  or  husband  of  such  person,  or  any  person 
claiming  under  such  person  or  wife  or  husband,  be  utterly  null  and  void, 
and  such  person  so  attesting  shall  be  admitted  as  a  witness  to  prove  the 
execution  of  such  will,  or  to  prove  the  validity  or  invalidity  thereof,  not- 
withstanding sach  devise,  legacy,  estate,  interest,  gift,  or  appointment 
mentioned  in  nich  wilL 

CBBOITOB  ATTBaTlHO   WrTHESB. 

Xyi.  And  be  it  fhrther  enacted,  That  in  case  by  any  will  any  real  or 
personal  estate  shall  be  charged  with  any  debt  or  debts,  and  any  creditor, 
or  the  wife  or  husband  of  any  creditor,  whose  debt  is  bo  charged,  shall 
attest  the  execution  of  such  will,  such  creditor,  notwithstanding  such 
,  charge,  shall  be  admitted  a  witness  to  -prove  the  execution  of  such  will, 
or  to  prove  tke  validity  or  invalidity  thereof. 

BZXCDTOK  ATTSSTINQ  WITNESS. 

XVtI.  And  be  it  further  enacted,  That  no  person  shall,  on  acconnt  of 
his  being  an  executor  of  a  will,  be  incompetent  to  be  admitted  a  witness 
to  prove  the  execution  of  such  will,  or  a  witness  to  prove  the  validity  or 
innilidity  thereof^ 

EBTOOATIOK   BT  HARBIAOK. 

XyilL  And  be  it  further  enacted,  That  every  will  made  by  a  man  m 
woman  ^all  be  revoked  by  his  or  her  marriage  (except  a  will  made  ia 
exercise  of  a  power  of  i^tpointment,  when  the  real  or  personal  estate 
thereby  appointed  would  not  in  default  of  such  appointment  pass  to  his 
or  her  heir,  customary  heir,  executor,  <x  adminiatrator,  or  the  penon 
entitled  as  his  or  her  next  of  kin,  under  the  statute  of  distribntions.) 
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BETOCA.TIOK  BT  PRE8D1IPTI0N. 

XIX.  And  be  it  further  enacted,  That  no  vill  eball  be  revoked  by  any 
presumption  of  an  iuteutioD  on  tbe  ground  of  an   alteration  in  circum- 

stancee. 
[761] 

BErOCA.TIOM  BT   BDBBEQOXNT  WILL  OB   OODICIJ^  OB  DBBTEDCTION  OF 
IMSTRUMENT. 

XX  And  be  it  further  enacted,  That  no  will  or  codicil,  or  any  part 
thereof,  shall  be  revoked  otherwise  than  as  aforesaid,  or  by  another  will 
or  codicil  executed  in  manner  hereinbefore  required,  or  by  some  writing 
declaring  an  intention  to  revoke  tbe  same,  and  executed  in  the  manner 
in  which  a  will  ia  hereinbefore  required  to  be  executed,  or  by  the  burning, 
tearing,  or  otherwise  destroying  the  same  by  the  testator,  or  by  some 
person  in  his  presence  and  by  his  direction,  with  the  intentjoa  of  revoking 
the  same. 

OBLITERLTIONB  AND   fNTKBLINBATIONa. 

XXI.  And  be  it  further  enacted,  That  no  oblitera^on,  interlineation,  or 
other  alteration  made  in  any  will  after  tbe  execution  thereof  shall  be  valid 
or  have  any  effect,  except  so  &r  as  the  words  or  effect  of  the  will  before 
such  alteration  shall  not  be  apparent,  unless  such  alteration  shall  be  axe- 
cuted  in  like  manner  as  hereinbeibre  is  required  for  the  execution  of  the 
will ;  but  the  will,  with  such  alteration  as  part  thereof,  shall  be  deemed  to 
be  duly  executed  if  the  signature  of  the  testator  and  tbe  subscription  al 
the  witnesses  be  made  in  the  margin  or  on  some  other  part  of  the  will 
opposite  or  near  to  such  alteration,  or  at  the  foot  or  end  of  or  opposite  to 
a  memorandum  referring  to  such  alteration,  and  written  at  the  end  or 
some  other  part  of  the"  will. 

BEVITAI,   or  REVOKED   WILL. 

XX TT.  And  be  it  turtber  enacted.  That  no  will  or  codicil,  or  any  part 
thereof,  which  shall  be  in  any  manner  revoked,  shall  be  revived  otherwise 
than  by  the  reezecution  thereof,  or  by  a  codicil  executed  in  manner  here- 
inbefore required,  and  showing  an  intention  to  revive  the  same ;  and 
when  any  will  or  codicil  which  shall  be  partly  revoked,  and  afterwards 
wholly  revoked,  shall  be  revived,  such  revival  shall  not  extend  to  so 
much  tiiereof  aa  shall  have  been  revoked  before  the  revocation  of  the 
whole  thereof,  unless  an  intention  to  the  contrary  shall  be  shown. 

B EVOCATION — ai7B8EQi:ENT   COMV STANCE. 

XXIII.  And  be  it  further  enacted,  That  no  conveyance  or  other  ad 
made  or  done  subsequently  to  the  execution  of  a  will  of  or  re- 

[  762  ]  tatiag  to  any  real  or  personal  estate  therein  comprised,  •  except 
an  act 'by  which  such  will  shall  be  revoked  as  aforesaid,  shall 

prevent  the  operation  of  the  will  with  respect  to  such  estate  or  interest  in 

Budi  real  or  personal  estate  as  the  testator  shall  have  power  to  dispose  of 

by  will  at  the  time  of  hb  death. 
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WILL   SPEAKS,   FROM    WHAT  FEKIOD. 

-  XXrV,  Andbe  it  further  enacled,  That  every  will  shall  be  construed 
with  reference  to  the  real  estate  and  personal  estate  comprised  iti  it,  to 
speak  and  take  effect  as  if  it  had  been  executed  immediately  before  the 
death  of  the  testator,  uqless  a  contrary  intention  shall  appear  by  the  will. 

LAPSED   AND    VOID  DEVTSES. 

XXV.  And  be  it  further  enacled,  That  unless  a  contrary  intention 
shall  appear  by  the  will,  such  real  estate  or  interest  therein  as  shall  be 

,  comprised  or  intended  to  be  comprised  in  any  devise  in  such  will  con- 
tained, which  shall  fiul  or  be  void  by  reason  of  the  death  of  the  devisee 
in  the  lifetime  of  the  testator,  or  by  reason  of  such  devise  being  contrary 
to  law,  or  otherwise  incapable  of  taking  effect,  shall  be  included  in  the 
residuary  devise  (if  any)  contained  in  such  will. 

GENERAL  DEVISE — COFTHOLDfl. 

XXVI.  And'he  it  further  enacted,  That  a  devise  of  the  land  of  the 
testator,  or  of  the  land  of  the  testator  in  any  place,  or  in  the  occupation 
of  any  person  mentioned  in  his  will,  or  otherwise  described  in  a  general 
manner,  and  any  other  general  devise,  which  would  describe  a  custom- 
ary copyhold,  or  leasehold  estate,  it'  the  testator  had  no  freehold  estate 
which  could  be  described  by  it,  shall  be  construed  to  include  the  custom- 
ary, copyhold,  and  leasehold  estates  of  the  testator,  or  his  customary, 
copyhold,  and  leasehold  estates,  or  any  of  thsm,  to  which  such  descrip- 
tion shall  extend,  as  the  case  may  b,e,  as  well  as  freehold  estates,  unless 
a  contrary  intention  shall  appear  by  the  will. 

SENERAL   DBVI9E. — ^APPOINTMENT. 

XXVn,  And  be  it  further  enacted,  That  a  general  devise  of  the  real 
estate  of  the  testator,  or  of  the  real  estate  of  the  testator  in  any  place  or 
in  the  occupation  of  any  person  mentioned  in  his  will,  or  otherwise  de- 
scribed in  a  general  manner,  shall  be  construed  to  include  any  real  estate, 
or  any  real  estate  to  which  such  description  shall  extend,  (as  the 
case  may  be.)  which  he  may  •  have  power  to  appoint  in  any  [  763  ] 
manner  he  may  think  proper,  and  shall  operate  as  an  execution 
of  such  power,  unless  a  contrary  intention  shall  appear  by  the  will ;  and 
in  like  manner  a  bequest  of  the  personal  estate  of  the  testator,  or  any 
bequest  of  personal  property  described  in  a  general  manner,  shall  be 
construed  to  include  any  personal  estate,  or  any  personal  estate  to  which 
such  description  shall  extend,  (as  the  case  may  be,)  which  he  may  have 
power. to  appoint  in  any  manner  he  may  think  proper,  and  shall  operate 
as  .an  execution  of  such  power,  unless  a  contrary  intendon  shall  appear 
by  the  will. 

FEE    BISIPLE   TVITHOtrT   1V0BD9    OF  LIMITATION. 

XXVIII.  And  he  it  further  enacted,  That  where  any  real  estate  shall 
be  devised  lo  any  person  without  any  words  of  limitation,  such  devise 
shall  be  construed  to  pass  the  fee  simple,  or  other  the  whole  estate  or 

VOL.  u.  46 
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interest,  which  the  testator  had  power  to  dispose  of  by  wiU  in  such  real 
estate,  unless  a  contrary  intention  shall  appear  hy  the  will. 

I  WORDS  IMPORTING  FAILUSE    OF  ISSUE. 

XXIX.  And  be  it  further  enacted,  That  in  any  devise  or  bequest  of 
real  or  personal  estate  the  words  "die  without  issue,"  or  "die  without 
leaving  issue,"  or  "  have  no  issue,"  or  any  other  words,  which  may  im- 
port either  a  want  or  failure  of  issue  of  any  person  in  his  lifetime  or  at 
the  time  of  his  death,  or  an  indefinite  failure  of  his  issue,  shall  be  con- 
strued to  mean  a  want  or  failure  of  issue  in  the  lifetime  or  at  the  time  of 
the  death  of  such  person,  and  not  an  indefinite  failure  of  his  issue,  unless 
a  contrary  intention  shall  appear  by  the.  will,  by  reason  of  such  person 
baying  a  prior  estate  tail,  or  of  a  preceding  gift,  being,  without  any  im- 
plication arising  from  such  words,  a  limiiatioD  of  an  estate  tail  to  such 
person  or  issue,  or  otherwise:  Provided,  that  thin  act  shall  not  extend  to 
cases  where  such  words  as  aforesaid  import  if  no  issue  described  in  a 
preceding  gifl  shall  be  born,  or  if  there  shall  be  no  issue  who  shall  live 
to  attain  the  age  or  otlicrwise  answer  Ihe  description  required  for  obtain- 
ing a  vested  estate  by  a  preceding  gift  to  such  issue. 

ESTA^TE   or  TBDSTEEg. 

XXX.  And  be  it  further  enacted,  That  where  any  real  estate,  (other 
than  or  not  being  a  presentation  to  a  church,)  shall  be  devised 

[  764  ]  to  •  any  trustee  or  executor,  such  devise  shall  be  construed  to 
pass  the  fee  simple  or  other  the  whole  estate  or  interest  which 
the  testator  had  power  to  dispose  of  by  will  in  such  real  estate,  unless  a 
definite  term  of  years  absolute  or  determinable,  or  an  estate  of  freehold, 
shall  thereby  be  given  to  him  expressly  or  by  implication. 

ESTATE   OP  TBUSTEES. 

XXXI.  And  be  it  further  enacted.  That  where  any  real  estate  shall  be 
devised  to  a  trustee,  without  any  express  limitation  of  the  estate  to  be 
taken  by  such  trustee,  and  the  beneQcial  interest  in  such  real  estate,  or 
in  the  surplus  rents  and  profits  thereof,  shall  not  be  given  to  any  person 
for  life,  or  such  beneficial  iotereat  shall  be  given  to  any  person  for  life, 
but  the  purposes  of' the  trust  may  continue  beyond  the  life  of  such  per- 
son, such  devise  shall  be  constru^  to  vest  in  such  trustee  the  fee  simple, 
or  other  tlie  whole  legal  estate  which. the  testator  had  power  to  dUpoee  of 
by  will  in  such  real  estate,  and  not  an  estate  determinable  when  the  pur- 
poses of  the  trust  shall  be  satisfied. 

LAPSE   OF  ESTATE  T^IL. 

XXXII.  And  be  it  further  enacted,  That  where  any  person  'to  whom 
any  real  estate  shall  be  devised  for  an  estate  tail  or  an  estate  in  <\uasi 
entail  shall  die  in  the  lifetime  of  the  testator,  leaving  issue  who  would  be 
inheritable  under  such  entail,  and  any  such 'issue  shall  be  living  at  th6 
time  of  the  testator,  such  devise  shall  not  lapse,  but  shall  lake  effect  as 
if  the  death  of  such  person  had  happened  immediately  afler  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by  the  will. 
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LAPSE. — CHILDREN    OK   IBSCB  DTDfO  IS  TKSTATOE  B   LIFETIME. 

XXXIII.  And  be  it  further  enacted,  That  where  aity  person,  being  a 
child  or  other  issue  of  the  testator  to  whom  any  real  or  personal  estfite 
shall  be  devised  or  bequeathed  for  any  estate  or  interest  not  determina- 
ble at  or  before  the  death  of  such  person,  shall  die  in  the  lifetinie  of  the 
testator,  leaving  issue,  and  any  such  issue  of  such  person  shall  be  Uying 
at  the  time  of  the  death  of  the  testator,  such  devise  or  bequest  shall  not 
lapse,  but  shall  lake  effect  as  if  the  death  of  such  person  had  happened 
immediately  afler  the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  wilL 

"  WHBK  ACT   OPEBATES.  [  765  ] 

XXXIV.  And  be  it  further  enacted.  That  this  act  shall  not  extend  to 
any  will  made  before  the  first  day  of  January,  one  thousand  eight  hun- 
dred and  thirty-eight,  and  that  every  will  reSxecuted  or  republished,  or 
revived  by  any  codicil,  shall,  for  the  purposes  of  this  act,  be  deemed  to 
have  been  made  at  the  time  at  which  the  same  shall  be  so  reexecuted, 
republished,  or  revived ;  and  that  this  act  shall  not  extend  to  any  estate 
per  autre  vie  of  any  person  who  shall  die  before  the  first  day  of  January, 
one  thousand  eight  hundred  and  thirty-eight. 

aCOTLAITD. 

XXXV.  And  be  it  further  enacted,  That  this  act  shall  not  extend  to 
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ABSOLUTE  GIFTS,  ckiue  iUegaUj  modifying,  rejected,  383,  384. 

qualified  by  BabiequeDt  trasti  011)7  P™  loata,  673. 
ABSOLUTE  INTEREST  IN  PERSONALTY,  corfemid  byword*,  which  uppljed 
to  real  estate  voald  create  eatale  tail,  ii.  349,  3S0,  and  DOtes. 
rale  sppliea  Co  ciuiea  tail  bj  implieaiian,  ii.  aso. 
to  caies  fiiUing  within  the  rate  in  Shelley's  case,  ii.  3S0. 

wrrdt  of  limitiaim,  St.,  annexed  to  llmitstian  to  hein  of  the  bod^,  &c.  ii.  3St. 
where  the  beqnett  ii  to  a  person  and  bis  u>u«  simply,  ii.  353. 
wbetbsr  "  isane  "  explained  to  mean  iisne  at  the  death,  it.  35S,  353. 
to  foar  pereoni  and  (ho  issue  of  their  respective  bodies,  ii.  353. 
beqnest  to  A  for  life,  and  after  bis  death  to  hi*  issue,  ii.  3S3. 
gifts  to  the  lesne  as  tenants  in  comiuon,  ii.  39S. 
beqaeat  to  A  &nd  her  children,  ii.  356. 

oTer  in  case  of  death  without  having  any  child  or  children,  ii.  3S6,  357; 
gift  10  iisue  by  way  of  substitntion,  ii.  8S7. 

to  Itvo  persons  and  their  respectiTe  issue  per  ttirpet,  ii.  3S7. 

to  the  daughters  of  T.  and  their  isane,  with  benefit  of  surrivoiship,  tl.  3S8. 
whether  issue  entitled  concnrrently  wiih  ancestor,  ii.  359. 
bequests  over  after  gifts  in  question,  when  void,  ii.  3S9,  SSa 
(Qch  gifts  may  be  made  defeasible  on  a  collateral  event,  ii.  360,  361. 
effect  of  act  of  1  Vict.  c.  36,  ■■  39,  an  this  rule  of  construction,  ii.  361,  363. 
as  to  annexing  personal  to  real  estate,  devised  in  strict  settlement,  iL  361. 
conferred  by  ahaolnte  power  of  disposal,  345  note, 
bequest  over  after  gift  of,  good,  if  first  legatee  dies  in  life  of  the  testator,  677 

ACCELERATION  OF  ULTERIOR  ESTATES,  474,  and  see  Dbatk. 

if  devisee  for  lifo  declines  (he  doviae,  the  remainder-man  takes  immediately, 

ACCRUER,  CLAUSES  OF,  whether  tfaey  extend  to  Mcmed  shares,  ii.  444. 
See  Sharb. 
accmed  shares  held  to  pass  under  gift  of  "  the  whole,"  ii.  447. 
accruing  shares  not  necessarily  snbjAct  as  the  original,  ii.  447. 
inaiiScalions  expressly  applied  to  original  shares  not  extended  by  implication 

to  accruing  shares,  ii.  449. 
effect  when  qnalifleatlon  is  neceaaary  to  validity  of  gift  of  accruing  shares,  ii. 
44». 
ACCUMULATION  OF  INCOME,  doctrine  as  Co,  389.     And  see  3  Bear.  430,  493. 
tmats  exceeding  statnte  good,  pn  tanto,  393. 
46* 
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ACCUMULATIOS  OF  INCOME,  (cdntaurf.) 

tmleu  where  it  tioI&k*  n)«  againtt  perpetnidet.    See  Cnitii  v.  Lakan,  6  Jn- 
ri«i,  721. 
'  during  minoritj,  m  to.  291.    And  lee  £l1i«  v.  Uaxmll,  Lewin  on  Tmiti,  714, 
and  HargriTe  on  Thelliusoii  Act,  119. 
effect  of  a  direcuon  to  iccnmutBte  rents  nncil  conTenlon,  S95,  4ST. 
ACKNOWLEDGMENT  OP  SIQNATCBE,  119  lo  laa,  and  notes: 
See  Attbbtatioh. 
what  acknowledgment,  or  recognition  of  aignatnre  Buffldent,  130,  ISl,  and 

not  enough  to  acknowledge  will,  ISS  note,  145  note. 
ma;  be  made  when  signature  it  not  before  testator,  ISO  note. 
ACTION  AND  ENTRY,  right*  of,  fonnerlj  regarded  as  not  derisable,  87,  and 

entrj  devisable  in  manj  of  the  States,  SB  note. 
ADEMPTION,  172,  173,  IBS  note,  211,  212. 

role  of,  does  not  applj  to  demonatrative  legacies,  173  note. 
ADOPTION  of  debt  hj  person  taking  estate  cum  ontrt,  ii.  401. 
ADMINISTRATORS.    See  Exbcotobs. 
ADVANCEMENT,  IBS  note,  S12. 
AFFINITY,  relations  by,  when  included,  ii.  36,  37. 
AFTBR-ACQUJRED  ESTATE,  when  will  pas*  bj  wili,  B8,  89  notes. 

bj  BtatQle  in  some  States,  if  intent  is  plainly  manifest,  305,  306  note, 
mortgagee  foreclosing  or  taking  absolnle  deed,  after  his  will,  S9  note. 
AFTER-BORN  CHILDREN,  ii.  57,  58  in  note,  33-1. 

See  CHiLsaBV. 
AGE,  mode  of  compnting,  30. 

of  testator  andet  old  and  new  law,  S9,  30. 
ALIENATION, 

restrainlt  on,  how  far  ralid,  bj  derisees  in  fee,  692,  693. 
by  teaant  in  tail,  694,  695. 
by  legatee  ofpenonalty,  696. 
what  amounts  to,  within  moaning  of  claose  reatraining,  701  et  seq. 
ALIENS,  devises  by,  50. 

to,  104  et  aeq.  and  note. 
"ALL,"  gift  of  "all,"  insnfBcienl  to  pass  land,  329. 
ALTERATION,  in  will  with  pencil  or  ink,  114  note,  1S4  note. 

whether  made  before  or  after  signatnre,  171,  172  note.    See  Eeigwin  v.  Eeig- 

win,  T  Jurist,  840. 
bj  scrivener  interlining  a  legacy  after  will  ezecnied,  16B  note, 
made  by  person  interested,  171  note, 
immaterial  by  stranger,  171  note, 
made  by  testator,  if  ineCfectual  for  want  of  dne  attestation,  does  not  destroy 

will,  171  note, 
by-inserting  an  additional  beqnest,  171  note. 

intention  expressed  in  codicil  to  mftke,  in  one  particalar  in  will,  negatiTes  ui- 
lent  to  make  in  otber  respects,  196  note. 
ALTERNATIVELY,  giffw  seveMd,  334,  335.    " 
AUBIGUITY  (LATENT),  temored  by  parol  eridence,  370  et  seq. 
in  reference  to  sabject  of  devise,  371,  and  note. 

to  objects  of  devise,  371,  and  notes,  371  to  378. 
AMBIGUOUS  WORDS,  inconsistent  with  piior  devise,  nyected,  41 1. 
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AMBULATORY  NATDBE  OF  WILLS,  13. 

"  AND,"  changed  into  "  or."  436,  427  et  aeq.,  &nd  in  notes  43S.   And  see  Helhering- 

ton  V.  Ookman,  T  Jnriat,  570. 
ASNUITY  TO  SEVERAL,  for  lives  of  them  and  sDiriTor,  448,  449. 

vhen  fre«  from  legac;  duty,  203,  303,  note.     See  Mania  v.  Burton,  II  Sim. 

161. 
"  forever,"  boir  it  deTolves.     See  Taylor  v.  Marlindale,  12  Sim.  15S. 
ANNUITIES,  (LONG,)  bald  to  belong  in  specie  to  legatee  for  life,  »03. 
ANTICIPATION,  clause  reitriclive  of,  707. 
APPOINTEE  under  apecial  power  malt  be  competent  to  have  tajcen  immediaiel; 

from  donor,  278. 
APPOINTMENT,  general  deviw  which  wonld  operate  on  real  estate,  not  neeesaaril; 
«afficient  in  execution  of  power  of,  5S4  et  seq. 
to  execute  a  power  by  will,  there  must  be  a  reference  to  tbe  subject  of  it,  or  to 
the  power,  9M,  9S5  note. 
rule  as  to  this  poiut,  554,  555  note, 
will  operates  as,  if  there  be  no  operation  for  it  withont  the  power,  554,  G55 

as  if  mturied  woman,  having  power  of  appointment,  makes  a  will  wi^nt 

reference  to  power,  555  note. 
BO  of  man  having  no  real  estate,  except  what  ho  holds  onter  a  power  of 
appointment,  his  will  of  real  estate  executes  it,  555. 
general  bequest  does  not,  under  old  law,  execute  power  over  personalty,  556, 

557. 
lesiamentary,  under  new  law,  558. 
its  effect  in  regard  to  assets,  ii.  391. 
APPOINTMENT,  ( TESTA M EN TABY,)  probate  of,  37,  38,  37  notes. 
"  APPURTENANCES,"  what  included  in,  618. 

land  may  pass  under  this  bead  io  wilts,  lo  efTeclnaie  intent,  618  note. 
ASSETS,  administration  of,  ii.  387  et  seq. 

what  funds  liable  to  creditors,  ii.  389,  and  note. 

cmdilora  admitted  parijxista  nnder  trusts  and  charges,  ii.  389,  390. 

equitiesof  redemption  are,  ii.  380,  in  note. 

trust  estates  are  not,  ii.  390,  391,  and  in  note. 

personal  property  held  in  trust,  having  no  ear-mark  and  not  distinguishable, 

ii,  391  note, 
order  in  nbicb  funds  are  to  he  applied,  ii.  391,  and  note,  393,  393. 
And  see  Chabob  of  Dbbts  and  LsQACiBa ;  Mibshaluko. 
"  ASSIGNS,"  deemed  a  word  of  limitation,  ii.  31. 
"AT,  IN,  OB  NEAR,"  how  construed,  626. 

ATTESTATION  of  wills  in  England,  before  1838,  113  et  seq.  and  notes, 
what  sufficient  under  new  law,  144. 
to  one  of  several  testamentary  papers,  127, 
incomplete,  as  to,  et  seq.  140, 

as  to  one  witness  signing  for  both,  133  note.    See  In  re  White,  7  Jurist,  1045. 
by  mark,  123,  and  note, 
by  initials  of  witness'  name,  122  note, 
misnomer  of  marks nuin  not  fatal,  123,  in  note. 
as  Co  tearing  off  attealalion,  see  In  rt  Tozer,  7  Jurist,  134. 
acknowledgment  by  witness  not  equivalent  to  signature,  see  Moore  v.  King,  7 
.  Jnrisl,  305. 
no  particular  form  of  words  necessary  to  an,  123,  and  note. 


Digitized  bvGoO^^IC 


548  INDEX. 

ATTESTATION,  {emiinuid.) 

what  i>  implied  by,  1 18  note. 

wbalher  aufficient,  if  witaeise)  sign  before  ligfuttnre  b;  UsUtor,  ISl  note. 

on  what  pan  of  tbe  will  witn«*Ka  shoald  Big;n,  139  note. 

And  >M  EisctniON ;  Fhbbbncb  ;  Withbmbs. 
ATTESTING  WITNESSES,  legaciei  and  deTisei  to,  lOT  to  110,  and  ootei. 

how  regarded  In  law,  in  rafereacs  to  proof  of  wills,  76,  IIS,  119,  fiSS,  236,  is 

may  leHif;  m  to  their  opinioot  of  teelator'*  mnitjr,  76  et  nq.  and  note*, 
will  ma;  be  proved  againit  endence  of,  7T  note. 
•   need  not  know  the  inttmmeot  lo  be  tbe  teitator'*  will,  131,  las  note, 
one  of  tbe,  signing  for  both,  133  note. 
AUDITOR,  appointed  hj  testator  tiot  temofsble,  391. 

BANKRUPTCY,  property  cannot  be  excluded  from  operation  of,  696. 

'  effect  of,  on  laalienable  trust,  696, 697,  700,  702. 
BANE  STOCK,  will  not  pass  under  "  stock  in  tbe  public  faDdi,"  503. 

coUTertible  under  residuary  clause,  MS- 
BASTARDS.     Sec  ILLEOITIXATE  CBILDSBN. 
"  BEQUEA*^  "  ma;  be  held  "devise  "  from  context,  419. 
BLANKS,  in  or  for  names,  u  to  lopplying,  383. 

total  blank  cannoi  be  aupptted,  383,  and  note.  * 

othtnoue  where  on^  pan.  of  niune  blank,  and  other  facts  fix  tbe  person,  333- 
See  FiBOL  Etidbnce. 
BLIND  TESTATOR,  will  of,  49.    See  Edwards  d.  Fincham,  T  Jurist,  25. 

mast  be  ahowii  to  hare  known  contents  of  will,  19. 

presence  of,  124  note. 
'  deaf,  dnmb,  and,  50. 
BLOOD.     See  Kin. 

BOOKS,  medical,  not  admissible  aa  erldence  on  qnestion  of  sanity,  70  note. 
BROTHERS  AND  SISTERS,  gift  to,  u.  59,  and  note. 

CANCELLATION,  revocation  of  will  by,  I6S  et  seq.  and  note*. 

not  necessarily  a  revocation,  but  ^m'lna  _^icu  evidence  of  it,  ISO  note, 
to  revoke  must  be  done  aninu  Ttvocandi,  IGO  note, 
may  be  explained  by  circumstances,  160  note. 

■light  degree  of,  with  intent  to  revoke,  operates  a  revdcattoD,  160  DOta. 
tearing  a^eeal,  IRl  note, 
ronnected  with  making  another  will,  165. 
of  posterior  of  two  inconsistent  wills,  166. 

of  subsequent  will,  which  dnly  revoked  all  prior  wills,  does  not  rerire  a  prhw 
will,  167  note, 
and  an  intent  to  revive  in  such  case  cannot  be  «ho«n  by  parol,  167  note. 
whether  a  revocatioa,  under  English  Statute,  as  "dJi^vix  detlivying,"  170 

CAFACITT,  want  of,  connected  with  undue  inBuence,  37  et  seq. 
with  fraud,  41. 
with  tbe  fact  that  party  tteneflted  wrote  iriU,  43 

with  ignorance  ofthe.contents  of  will,  45. 
with  old  age,  54. 
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CAPACITT,  (eontimiHi.) 

anwundneM  of  mind  And  memory,  91  et  soq. 
CAPITA  (PEO,)  d»tribation,  ii.  34,  SB,  SI,  83,  and  noU.     And  im  Dowding  v. 

Smith,  3  Bear.  G4I ;  Brett  d.  Horton,  4  BtiT.  239. 
CESTUI  QUE  TRUST.    See  Fib  Simplb. 

CHANGING  WORDS,  4S4.  ^ 

CHARACTERISTICS  OF  WILL8,'l3. 

CHARGE,  general,  of  legacies,  exienda  lo  thote  giren  bj  onattested  codicil  nnder  old 
UiT,  13a,  and  note. 

to  charge  land  with  legacies,  how  will  most  be  execaied,  134  note. 

■peeiflc  and  exclueive,  npon  land,  could  not  be  revoked  by  auatlested  codicil, 
134. 

of  land,  with  debts,  bj  what  worda  created,  ii.  SSS. 

whetRet  anj  diatinction  aa  to  legaciee,  ii.  379, 

whether  charge  of  legacies  includes  annaities,  ii.  SSI. 

whether  charge  extends  to  seTsral  preceding  subjects,  ii.  378. 

whether  to  lands  speciflcall;  devised,  ii,  a7S. 

whether  giving  l^acies,  and  then  the  "  rest"  of  the  real  and  peraonol  estate, 
chnrgea  the  legacies,  ii.  381. 

mere  charge  no  ground  for  vesting  legal  estate  in  trustees,  ii.  3B3. 

on  penon  of  devisee  in  respect  to  Uie  estate  given  him,  he  takes  a  Tee,  ii.  IS7 

on  estate,  devisee  takes  onl;  life  estate,  wl^en,  ii.  1S7  note. 
CHARGE  OF  DEBTS  AND  LEGACIES  ON  REAL  ESTATE,  ii.  363  et  »eq. 

generallj  real  estate  is  not  to  be  charged  with  legacies,  unless  intention  of  tes- 
tator to  that  eSbct  is  plain,  iL  SSS  note. 
a  mere  direction  to  pay  debts  and  legacies  does  not  charge  real  estate,  IL  S6S 

bat  a  devise  of  real  estate  after  payment  of  debt*  and  legacies,  creates  a  charge 
'     on  it,  ii.  367  note. 

sketch  of  the  law  a*  to  real  estate  being  assets,  ii.  365,  S66. 

real  estates  to  be  asset*  for  pajment  of  debts  by  simple  contract,  ii.  385. 

priority  reserved  to  specialty  crediWra,  ii.  383. 

Ques  in  which  lands  held  not  to  be  charged,  ii.  366. 

expressions  which  have  been  held  to  charge,  ii.  367  et  seq. 

"  mg  diUt  being  Jint  deducted,"  I  devise,  &c,  ii.  367,  and  note. 

"First,  I  will  that  all  my  debts  be  paid,"  '■  also"!  devise,"  &c.  ii.  387. 36S. 

"As  to  my  worldly  estate,  my  debti  bang  Jirtl  mti^fied,"  &o.  ii.  367. 

lands  charged  under  general  direction,  tbough  particular  debts  vron  to  be  pi^ 
out  of  tbe  first  "  immei/,"  that  was  received,  ii.  367,  368. 

"in  the  first  place,  I  will  that  all  my  just  debts,"  &C.  be  paid,  ii.  368. 

debts  10  be  paid  "  out  ofevj  estate,"  ii.  3G8. 

See  Rents  ijio  Pbofitb. 
CHARITABLE  TRUST,  vitiates  devise  of  legal  estate,  S4S. 
CUAKITABLE  USES,  gifts  lo,  103,  104  note,  aSS  et  seq. 

equitable  jurisdiction  over,  whence  derived,  24!,  343,  in  note,  255, 356,  in  note, 

St.  of  43  Eliz.  c.  4,  in  reference  lo,  adopted  in  some  of  ihe  Slates,  in  others  not, 
103, 104  note,  a4a,  S43  note. 

definition  of,  £36. 

what  are,  and  what  are  not,  336  et  seq.,  and  notes. 
CHARITY,  what  is,  a34,  ass  et  seq.,  and  notes. 

what  beqncsts  to,  have  been  held  valid,  336  «t  seq.,  and  notes. 
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CHABTTY,  (awftnuaJ.) 

eqniMble  juriadiction  over,  1 03,  KM  note,  MS,  843,  ond  notn,  355,  354  Date, 
wbere  chancellor  and  where  croini  administera  charily,  3G6,  357. 
tniat  wheD  too  indeflnite  to  bq  charitable,  S3S,  and  notM. 
beqaesu  oT  proceeds  of  real  estate  to  charity,  34S. 

monej;  to  be  laid  oot  in  land,  245  et  seq. 
legacy  to,  on  condition  that  another  proridea  land,  347, 
tnut,  DtherwUe  valid,  vitiated  by  combination  with  charitable  trust,  347,  348. 

and  see  Mitford  v.  Reynolds,  1  Tnm.  &  Phil.  1S5. 
secret  tmst  for,  349. 

effect  where  trait  for,  is  declared  by  separate  nnatteited  paper,  349. 
assets  not  marshalled  in  favor  of,  349. 
effect  where  legacy  is  payable  ont  of  general  rendne,  comprising  real  secniitiei 

or  leaseholds,  !5I. 
effect  where  legacy  u  charged  apon  land  as  an  auxiliary  fund,  351. 
when  payable  withont  a  scheme,  35S,  357,  and  notes. 
direcUon  to  purchase  land  in  Ireland,  good,  354. 

British  colonies,  good,  354. 
See  Ct  Pkbi. 
CHATTEL  INTEREST  IN  LANDS,  devise  of,  94  et  seq.  and  note. 
"  CHATTELS,"  will  pass  personal  estate,  600  note,  605. 

(Pbbhohai.}  when  trover'Iies  for  recovery  of,  679,  660. 
limitation  over  in  remainder  after  life  ettaio,  good,  677,  67B  note, 
otherwise  of  corn,  hay,  &c,,  which  perish  in  nse,  G7B  note. 
unless  ^ven  generally  as  "  goods  and  chatiels,"  when  should  be  oonrerted 
into  money,  678  note, 
iolerest  of  ulterior  legatee  or  remainder-man  in,  will  bo  secured  by  oonrt  of 

equity,  680,  and  note. 
equitable  remedy  fbr  the  protection  and  recovery  of,  67B,  and  note. 
absolute  interest  in,  how  conferred,  iL  349. 
limitations  over  uf,  ii.  350  note. 
"  CHILD  "  OB  "  CHILDREN,"  when  a  word  of  limitation,  ii.  335,  833,  337. 
Sm  Snowbajl  v.  Procter,  7  Jnrist,  61B. 
name  of,  omitted  by  mistake  in  will,  revocaiion  pro  lanlo,  where,  ISI  note. 
whether  mistake  must  appear  in  the  will,  153  note. 
will  allowed  notwithstanding  such  omission,  153  note, 
does  not  apply  to  oraission  of  the  name  of  an  illegitimate  child,  1A3  note, 
appliea  to  child  or  grandchild  in  Connecticut,  153  note, 
in  other  States  to  relatiree  and  descendants,  153  note. 
CHILDREN,  implication  of  ^fls  to,  464. 

api  isioe,  nsed  indil^rently,  ii.  37,  55.    And  see  lasui. 
general  effect  and  construction  of  giAs  to,  ii.  62. 
children  by  affinity,  ii.  55. 

as  to  class  entitled  under  gift  to  children,  ii,  SS,  and  note, 
where  gifi  is  immediate,  ii.  56.    And  see  7  Jurist,  311. 
where  distribution  ig  postponed,  ii.  57. 
after.born,  when  let  in,  ii.  57  in  note. 
where  shares  are  to  vest  at  a  prescribed  age,  ii.  59. 
exception  as  to  general  legacies,  ii.  61. 
effect  where  no  object  exists  at  period  of  distribntion,  il.  63. 
to  children  to  bo  bora,  ii.  7S. 
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CHILDREN,  (etrntinaed.) 

in  ventre  u  mere,  geaenWj  included  nnder  urnu  "  living,"  "  boro,"  ii.  TS,  76, 

aud  note. 
fsiloraoFgifllo,  ii.499. 

gin  to  children,  as  coniiiting  of  a  spcciAed  number,  which  is  erroneoua,  ii.  79. 
gift  to  the  children  of  leveral  penoot,  whether  peritirpa  or  ptr  capita,  ii.  81, 

83,  nnd  notei. 
enlarged  by  context  to  iiine,  ii.  3BB,  139.  * 

whether  gift  to  children  ta  lo  them  lU  a  claM,  or  indiridnals.    See  Bain  v. 

Lescher,  11  Sim.  397. 
whether  children's  sharei  are  anbject  lo  the  ume  qnalification  ai  parenta',  ii.  77. 
inclnde  graodchildren,  when,  ii.  S2  note. 
See  CoNSTBUCTiov ;  OBun>cHiiJ>BEit ;  IixnaiTiiuTE ;  Lapse  ;  Stirpei. 
CLASSES,  gifts  to,  30&,  ii.  55  note. 

take  in^U  who  answer  deacHption  at  Ume  gin  takes  effect,  ii.  55  note, 
devise  to  children  to  take  effect  at  fixed  period,  takes  in  all  bom  before  that 
period,  ii,  55  note. 
if  gift  is  immediate,  or  time  left  indeBnite,  takes  in  only  those  bora  before 
death  of  testator,  ii.  55  note. 
doctrine  of  lapse  in  respect  to  gi^  to,  313,  314,  and  note, 
gifts  lo  ciecalors  as  a  class,  319J 

See  CuiLDBBn ;  FxiLnHE  ;  JoiMi-TBitAiiOT ;  Rbiuindebs. 
CODICIL,  revocatory  of  a  will,  193  et  seq. 

when  legacies  in,  are  asBtmilated  to  those  in  will,  30S. 

Iiow  far  and  when  codicil  properly  attested,  will  render  valid  an  Dnattested 

will,  123  et  seq. 
duly  attested  may  republish  will  so  as  to  give  effect  to  a  void  devise,  ISS  note- 
made  by  testator,  whea  free  from  restraint,  may  republish  and  confirm  will 
made  nnder  restraint,  1S8  note- 
See   CoirtBiDicTiOK ;   HesBiKArrBR  i   Befubucatidn  ;   Rbtooation;  Usat- 

COMMON,  (TENANCT  IN,)  as  Uy~ 

of  chattels,  ii.  116,  and  note. 

of  residue,  IL  116.  * 

among  tenants  in  tail,  ii.  113. 

in  gifts  to  classes,  ii.  116. 

executory  Inists,  ii.  1 1 7. 

coTueqneoce  of,  ii-  193. 

leaning  of  conrts  towards,  ii.  119. 

by  what  expressions  created,  ii.  118,  and  note. 

contradictory  expressions.    See  Norman  v.  Fraier,  T  Jnrist,  763- 
COMPUTATIOK  OF  TIME,  685,  68B. 

wben  infant  comee  of  age,  30. 
CONCLUSIVENESS  OF  PROBATE.     See  Pbobatb. 
CONDITIONAL  OR  CONTINGENT  WILL,  U  note. 
CONDITIONS,  precedent  and  subsequent,  681,  6 S3. 

practical  difference  between  them,  689. 

what  amounts  to  pcrfbrmancD.   See  Simpson  n.  Vickers,  14  Tesey,  341 ;  PaiiM 
V.  Byde,  4  Beav.  3G8 ;  Tanner  v.  Tebbntt,  7  Jnrist,  339. 

period  allowed  for  performance,  689. 

efibct  where  performance  is  impossible,  6S9,  690- 

npngiuuit,  693. 
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CONDITIONS,  (mnfuiu*/.) 

in  rMlraint  of  marriage,  710,  Til  et  »cq.  and  note. 

to  uk  consent  when  in  Umraa,  71 1,  and  notes. 

reatrictive  of  marriagB  generallj,  as  to,  716. 

thdt  Eucti  conditioDH  are  void.    See  Morlej  v.  Rennoldson,  7  Juritt,  938. 

tliat  a  widow  aball  niA  murj  whether  aniawfal,  710,  711,  and  note. 

a  gift  during  widowhood  ii  good,  711,  and  note.   See  1  Greenl.  CraiMon  Real 

Fropert;,  Tit.  XIII.  Estate  od  Condition,  c.  1,  f  65,  66,  and  note, 
to  assume  a  same,  730. 
not  Co  dispnte  will,  791. 

And  see  Notice;  Rb[<eabe. 
CONSENT  to  matriage,  what  amoaoM  to,  717.    See  Mirbiaqe. 
CONSTRUCTION,  of  irills,  by  what  law  go*en»ed,  2,  8  in  note,  7,  and  note. 
of  "  to  be  bom,  to  be  b^otten,"  ii.  TS. 
hereafter  born,  ii.  74.  • 

shall  be  batten,  ii.  74. 
bom — begotten,  ti.  79. 
djing  nithont  children,  ii.  83. 
djing  withont  Icaring  children,  ii.  S3. 

leaving  issae  or  children,  ii.  8i. 
younger  children  or  joungest  child,  ii.  BG. 
eldest  son.  u.  89. 

if  G.  die  and  leare  ao  child  of  his  body,  il.  S36. 
in  default  of  issue  in  respect  of  personalty,  ii.  364. 
in  default  or  issue  in  respect  of  realty,  ii.  263. 
in  cases  of  iDcousiatcnc/  and  repugnance,  403,  404.  and  notes. 
by  conrts  of  equity,  may  render  will  ineSeclnal,  though  approred  in  probate 
coart,  33  note. 

See  UeiB  ;  Uetbb;  Ihplication  ;  SnaaTiTuilom 
CONSTRUCTJVE  CONVBKSION.     See  Comvbbhioh. 
CONTINGENCY,  estates  limited  in  terms  clear  of,  643.' 

whether  contingcnc;  confiaed  to  particular  estate,  or  extends  to  K  series  of  lim- 
itations, 64B. 
words  seemingly  contingent  referred  to  theVetermination  of  a  prior  intercet, 
6S7.    And  see  Franfcs  n.  Price,  8  Beav.  1S3. 
And  see  MiscdiicBPTtOH. 
CONTINGENT,  devises  held  to  be,  notwithstanding  absurd  conseqaenees,  643. 
gift  on  attaining  certain  age  held,  661. 
remainders,  estates  in  trastees  to  preserve,  673. 

limitations  which  by  the  will  appear  (o'be  contingent  remainders,  may,  by  sub- 
sequent events,  become  executory  devises,  674. 
CONTINGENT  INTERESTS,  transmissible,  when,  665, 

devisable,  when,  S 7  note. 
CONTINGENT  REMAINDERS,  trastees  for,  extent  of  their  estate,  ii.  164. 
*  whether  subject  ta  rule  against  perpetuities,  ii.  517. 

CONTINGENT  WILL,  14  note. 
CONTRACT  for  sale  or  purchiiM,  its  effect  on  prior  will,  90  to  92.' 

estate  nnder  coniroct  for  purchase  passes  by  will  of  purcbaier,  90  to  93,  and 

but  to  effect  this,  contract  for  purchase  most  hart  been  made  be&re  ese- 
culioD  of  will,  90  note. 

Sw  PUBCHABE-MONBT. 


nc;,od=,Go(5glc 


IHDSX.  »53 

CONTRACTION,  meaniag  of,  how  to  be  nscertained,  365,  and  note. 
CONTRADICTION  in  claoses  in  wills,  role  as  to,  *W. 

bolween  will  and  codicil,  IBS,  196. 
CONTRIBOTION  tocharBW  ^7  deviiew,  ii.  8M. 

And  see  Sjmone  v.  Jamea,  7  Juriit,  8S6. 

between  deTiiee  for  life  nnd  remain der^man,  ii.  394. 
CONVERSION,  (CONSTRUCTIVE,)  <B3,  484  not«. 

absolate  and  qoaMed,  distingoiahed,  48S',  4SS,  1S9. 

to  eatablish  convenion,  will  moat  direct  it  abaolaCely,  or  out  and  oot,  4B3 

abaolate  convenioD  at  death  of  te«tator,  althoagh  (nbseqaeat  cireamatance* 

rendered  actual  aaU  nnnecesaary.     See  Carr  B.  Collins,  T  Jarist,  169. 
mere  power  of  aale  not  sufficient  to  produce,  488. 
peraoDs  abaolutelj  eatitled  to  the  proceeds  may  elect  to  take  property  in  its 

actaal  state,  491. 
what  amonntt  to  each  ulectiott,  491,  493.     And  see   Cookaoa  v.  Reajr,  & 

BettT.  S3. 
all  persons  intetvated  must  concur  in  election,  493,  493. 
reaidnarj  clansea,  when  they  impose  conrersion,  49S. 
doctrine  of,  as  bclweea  tenants  for  life  and  remainder  man,  49B. 
See  Kbsultiko  Tbdst. 
And  aee  Herhicna  v.  Andrews,  3  Beav.  T2 ;  Caldccott  u.  Caldccott,  6 
Jnrin,  233  ;  Taylor  v.  Clark,  I  Hare,  161  ;  Vaugtian  u.  Back,  1  Turn. 
&  Phil.  75  ;  Oakes  v.  Stmchey,  T  Juiiat,  483;  Daniel  d.  Warren,  ib. 
463. 

COPARCENERS,  their  power  to  devi«e,  85. 
CORPORATIONS,  devises  to,  101  et  seq. . 

in  some  8lat«*  capable  of  taking  real  estate  by  derlse,  in  others  not,  101  to  103 

taking  peraonal  property  by  will,  103  note, 
foreign, -devise  to,  103  note. 
CORRECTION  OP  WORDS  palpably  erroneoiu,  434, 4!S. 
COSTS  of  litigating  will,  generally  fall  on  residnary  personal  estate.    See  Roberts  v. 
Roberta,  T  Jurist,  319;  bat  aometinfts  apportioned.    See  Symonai).  Jamei, 
T  Joiiat,  826. 
general  ataeia  mnst  bear,  where  teatator  baa  expressed  himself  so  donbtfiiDy 
as  to  render  it  necessary  to  go  into  a  Court  of  Equity, 
'JolitTe  V.  Bast,  3  Bro.  C.  C.  (Perkins's  ed.)  25,  and  note  (c);  Bangh  d. 
Bead,  Ib.  160  ;  Sawyer  v.  Baldwin,  30  Pick.  388,  389. 
COnSINS  (FIBST),  gifts  to,  aee  Sanderson  v.  Baytey,  i  Uyv&  Crai.  66. 
COVERTURE,  dieability  of,  qo  et  laq. 

diflbrence  between  disability  of,  and  of  iufancy,  lunacy,  &c  31. 
how  Tm  this  disability  may  be  removed  by  acts  of  partiea,  through  whom  prop- 
etty  is  derived,  31,  33.    See  Ui^bibd  Wokeh. 
CREDIBILITT  of  witnesses,  136,  L3T,  and  note,  146. 

credible  witness  means  competent  at  time  of  attestation,  137  note. 
CREDITOR  may  be  attesting  witneaa,  108,  110,  and  note. 
CRIMINAL  CONDUCT,  its  effect  on  capacity  to  devise,  51. 
CBOSS-EXECUTOBY  LIMITATJONS  AND  TRUSTS,  among  devisees  in  fee 

and  legatees,  whether  implied,  ii.  844. 
CROSS-REMAINDERS,  wben  implied  among  deviseea  in  tail,  it.  33S. 
what  expressions  ruse  cross-remainders,  iL  339. 
VOL.  n.  47 
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CROSS-REMAINDERS,  {amtintud.) 

devise  over  ifali  ilu  devUea  ditd  mtApat  iatue,  ii.  330. 

distinction  now  exploded  between  two  and  &  larget  noaiberof  deriMes.ii.  330. 

whether  tzprtsi  cross -limitation  excludes  implicBlioii,  ii.  331. 

in  the  ease  of  execatorj  tnista,  express  limitation  not  exclasire  of  impliotion, 

ii.  33  S. 
word  "  Tetpedim  "  held  at  one  period  to  negative  implication,  ii.  333. 

docirine  overruled,  ii.  333. 
as  to  deTises  to  clasiee,  ii.  334. 

to  three  in  tail,  and  "  in  defatdt  of  rack  atae,'"  it  834. 
implied  among  seTeni]  Etocks  of  issue,  ii.  336. 
to  A,,  J.  aod  S.  and  their  levaul  and  ntpeciine  heirs  forever,  and  in  dejatdi  ef 

tuch  inae,  ii.  337.  ■ 
implied  trom  worda  "Jbr  want  of  ittae  mofes,"  &c.  ii.  339. 
whether  words  "  mlh  remainder  "  raise,  ii.  340. 
whether  the  word  "  revertion  "  will  raise,  ii.  341 , 
execniorj  trasts,  ii.  342, 

cross-re tnaindcra  implied  anioDg  deTisees  for  life,  ii.  34S. 
condnaioifi  from  the  cases,  ii.  343. 

implication  of,  not  affoclcd  by  Act  I  Vict  c.  ae, ».  a&,  ii.  343  note. 
CURTESY,  tenant  by,  of  trust  estates.     See  1   Greenl.  Craise  on  R«al  Property, 
tit.  T.  Corttsy,  e.  ii.  s.  11,  la. 
attaches  on  a  defeasible  estate,  676. 
CUSTOMARY  FREEHOJJ>S  may  pass  as  copyholds,  63B. 
CY  FRES,  English  doctrine  of,  in  reference  to  charily,  S55,  a66,  end  notes. 
prevails  in  some  of  the  States,  in  others  not,  355, 256  note,  103  note. 
considered  ill  reference  to  rule  against  perpetnities,  986,  iL  517.    And  see  Yan- 
dcrplank  u.  King,  T  Jurist,  548. 

DATEofexeculionofwillnopart  ofit,  127  note. 
DAUGHTEB,  wban  a  word  of  limitation,  iL  S31. 
DEAF,  DUMB,  AND  BLIND  PERSONS,  wiU  by,  50,  and  note,  124  note. 

DEATH,    WOBD8    BEFEBUMO    TO,    BI1IFI.T. 

"  Zn  cote  of  the  death,"  &C.,  to  what  period  referred,  ii-'4G9. 

rule  where  bequest  is  immediate,  ii.  470.    And  tee  Arthur  v.  Hnghea,  4  Bear. 

506. 
no  distinction  in  gifts  to  children,  ii,  473. 
rule  where  bequest  is  fiitare,  ii.  478. 
distinction  where  prior  gift  is  expressly  for  lifo,  ii.  474. 
wbeie  prior  gifj  comprises  the  income  only,  ii.  474. 
words  following  an  indeflnile  derise  of  land,  ii^475. 
estate  tail,  ii.  475. 


to  what  period  they  relate,  ii.  477. 
ulterior  gift  not  defeated  by  death  of  prior  legatee  in  testator's  lifetime,  ii. 

478. 
gift  to  personat  representatiTes  not  substitntional,  ii,  4B1. 
gift  over  of  interest  of  married  woman  in  case  of  death,  to  her  next  of  kin, 

ii.48I. 
whether  children  of  objei»s  dead  at  date  of  will  let  in  under  clause  of  labstitn- 

tion,  ii.  481. 
soggested  diitinctioQ  where  decease  is  after  will,  ii.  484, 
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.  DEATH,  {ixmUmud.) 

disiinction  wb«rs  children  of  deceased  cUIm  aader  original  pit,  ii.  4S5. 
children  of  deceased  object  allowed  to  psrticipsK,  ii.  4S(i. 
□f  devisee  in  lifetime  of  testator.     See  LxT»a. 
DEBTS,  charge  of,  gives  a  fte,  vhen,  ii.  127  note,  160,  16T,  ISB. 

cbltrged  on  real  estate  by  general  introdnctorj  wQrds,  ii.  366,  371, 372. 
noleu  ipeciflc  fund  is  afterwardg  appropiisled,  ii.  373. 
or  the  diiGctioD  is  to  executors,  ii.  375. 

not  being  devisees,  ii,  375,  376. 
And  see  Asbbtb  ;  Exemption  ;  Exonebition. 
DBCIFHERINO  pecnLiar  cberecters,  365. 

DECLARATION'S  of  teS:tBior  before  or  after  making  will,  bow  far  and  wheu  admis- 
sible, 163  note,  37S  note,  3S0  note. 

in  reference  to  the  naturs  of  the  iDstnunent,  21  note, 
in  refennce  to  revocation,  163  nile 

in  reference  to  the  qaesiion  whetb^  testator  bad  will,  163  note. 
a  of  will,  aji  note. 
1,  361,  373  notes,  380  note, 
as  showing  sanitj  or  iossait;,  80. 
DEED,  where  held  to  be  testamentarr,  14  and  note,  15  to  SO. 
DEMONSTRATIVE  LEGACIES,  what  are,  173  aoie,  ii.  424  note. 

SGeBBrloni>.  Cooke,  5  Vesej,  (Samner'sed.)  461,463,464  in  notes;  Ramond 
D.  Brodbelt,  ib.  199  notes  ;  Simmons  ti.  Tallance,  4  Bro.  C.  C.  {Perkins's 
ed.)  SS4  notes. 
DENIZATION,  effect  of,  106. 
DESCENDANTS,  gifts  to,  iL  2*. 
DESCRIPTION,  effect  where  wrong  or  defectire,  337  et.  seq. 

wrong,  will  not  defeat  beqaaat  if  there  is  no  reasonable  doabuta.lo  person  or 

tbing  intended,  338  ec  seq.  and  notes.    * 
bnt  if  wholly  inapplicable  to  person  or  thing  said  to  be  intended,  evidence 
cannot  be  admitted  to  prore  whom  or  what  the  te«lator  really  intended,  361 

DESTINATION  of  income  where  the  objects  are  Suctaating,  ii.  64. 
DESTRUCTION,  when  a  revocation,  160. 

mere  attempt  10  destroy  not  necessarily  revocatory,  160, 161. 

effect  where  lesiAtor  suspends  the  destroying  act  before  completion,  163. 

blind  testator  directs  his  will  to  be  destroyed,  and  supposed  it  was,  but  no  ael 

dona  towards  it,  no  revocation,  160  note, 
presnmption,  where  testator,  knowing  his  will  to  bo  destroyed,  fails  to  publish 
another,  160  note. 
•        presnmptioa,  where  will  iraoed  into  hands  of  testator  and  not  afterwards  found, 
163,  and  note, 
presumption  from  destmction  of  one  part  of  dnplicats  will,  167. 
of  will,  codicil  being  left  nndestrojed,  1G9. 

must  be  in  testator's  presence,  171.     See  Continoest  RBKaiHDBBS. 
DEVISEE  AND  LEGATEE,  will  written  by,  under  circumstances  of  imposition,  42. 
great  scnitiny  required  in  snch  cases,  43. 
dying  in  lifetime  of  testator,  153  note,  311  note.     See  Lapsb. 
dead  at  the  time  of  making  the  will,  313  note. 
DISABILITIES  OF  TESTATORS,  29~et  seq. 
infancy,  39. 
.  coverture,  30. 
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DISABILITIES  OF  TESTATORS,  Itxmtimud.)  , 

want  of  free  irill  fVom  nn<lne  iDflaence,  37. 
fVom  fnud,41. 

from  IgnonnEc  of  conHnu  of  irill,  ti, 
bliDdnen,  49. 
deif  and  dDnib,49. 
.  «lien«ge,  60. 
crimloal  eondact,  51. 
DnBOnnd  mind,  51. 

□Id  age,  M.  * 

dmnkenneM,  55. 
idiocy,  57. 
lunacTi  58. 
partial  iiuanitj,  60. 
mor^  iOBBDilj,  66. 
lacid  ioterndB,  67. 
DISCRETION,  in  tnutees  a*  to  mode  of  application  of  trast  monaj,  701. 
DISSENTING  CHAPELS,  beqneit  fbr,  sss,  and  note. 
DISTRIBUTIVE  CONSTRUCTION,  as  (o,  4*8. 
DIVESTING,  vested  gift  not  diroied  nnleia  all  the  eteiM  happen,  647. 

deviie  not  direated  by  contingent  claaae  which  full,  647. 
DOCUMENT,  {extrinsic,)  reference  to,  368. 
DOUICILE,  ai  to,  9  et  leq.  and^olei. 

change  of,  after  making  will,  9  in  note. 

party  dying  in  itinert  from  one  domicile  to  another,  8  note,  1 1  ■ 

mode  of  detennining  domicile,  and  the  rulea  in  reference  to  it,  9  note. 

of  a  minor,  11,  and  note.  , 

change  of,  IS'note. . 
of  a  person  rum  eoapoi,  IS  note. 

change  of,  I!  in  note.  • 

DOWEH  attaches  on  a  dei^atible  estate,  676. 
D0WERE8S,  when  put  to  hor  election,  392  et.  leq.  and  notes. 

intent  that  property  bequeathed  shall  be  in  satisfaction  of  dower,  mnat  bemani- 

fest  from  will  te  compel  olectioD,  393  note. 
not  boand  to  elect  till  all  the  facts  are  known,  393  note. 
electing  nnder  mistake  not  boand,  393  note, 
may  lose  her  right  by  defay,  393  note, 
rule  of  common  law  in  reference  to  election  by,  changed  in  Massacbtiwtts,  ic 

&c.  393  note. 
proTision  for  widow  in  hoaband'a  will  does  not  affect  her  right  to  penonat 
estate,  393  note.    And  see  Hail  c.  Hill,  1  Connor  &  Law.  Cas.  Temp.  Sng. 
lao.  ' 

DRUNKENNESS,  will  made  by  person  drunk,  55^47. 
DUMB,  DEAF,  AND  BLIND,  will  of  person,  90  and  note. 

ECCLESIASTICAL  COURTS,  their  aathorily  oret  tesiamev 

etseq. 
"  EFFECTS  "  will  pau  personal  estate,  60!  note,  609.  • 
held  apon  the  whole  will  to  extend  to  realty,  995. 

ELDEST  SON,  gifts  to,  ii.  89. 
ELECTION,  doctrine  of,  383,  384  note. 
to  what  interests  it  extends,  385. 
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ELECTION,  [emlimed.) 

does  not  applf  to  deriratlre  clumi,  3S5.'  ■ 

does  apply  to  rSTereionuy  interest,  389. 

whether  principle  of  doctrioe  is  compeosstion  or  forfeiture,  38^,  3Sfl,  and  note. 

peraonnl  competency  to  express  intention  requisite,  386. 

M  to  infants  and  femes  corert,  383  note,  387. 

when  heir  put  u>,  387. 

effect  of  recent  English  Bet  npon  doctrine  of,  S8T,  390. 

not  applicable  to  creditors,  384. 

parol  evideace,  howfamdmissibleae  to,  388, 389.  See  CoNVEaeiOM,  Dowsbss. 
ENLARGEMENT.     See  Fee  Simplb. 

ENTIRETIES,  lenancj  bj,  when  created  by  testameiitsrj  gifts,  ii.  115. 
ENTREATY,  words  of,  may  dTeate  a  trust,  343.  . 
ENTRY,  rights  of,  under  former  English  law  not  devisable,  87. 

otherwise  in  many  of  the  American  States,  BT  note. 
EQUITABLE  INTERESTS,  operation  of  a  devise  upon,  imder  fbnner  Englisb 

law,  89. 
EQUITY  OF  REDEMPTION,  deviBeo  of,  397.     See  Exoubbatioh. 
ERASURE  in  will,  proof  admitted  to  show  what  it  was  before,  ITl  note. 

word  proved  to  have  been  erased  may  be  inserted  in  the  Probate,  171  note. 

on  whom  onus  lies  to  prove  words  written  over,  to  have  been  inserted  before 
execution,  170,  171  note. 
"  ESTATE,"  when  it  passes  the  fee,  K.  133  in  note,  134  to  138.    And  Be«  Doe  v. 
Lean,  1  Adol.  &  Bills,  N.  S.  229.         ' 
will  carry  real  property,  677,  and  in  notes. 

may  be  restricted  to  personalty  by  context,  579.    And  aea  Fse  Sll[F^B. 
"  ESTATES,"  elfect  of  this  Word  in  deTises.ii.  123  et  seq.,  142. 
ESTATES  TAIL,  modes  of  devise  creating,  ii.  170,  199,  235,  336. 

by  deiise  over  if  A.,  indefimte  devisee,  die  and  leave  no  child,  ii.  235. 

See  Abbolcte  iMTBREaT ;  Cbils  ;  Estate  ;  Heisb  or  thh  Bodi  ;  Ikfli- 
cation;  Isars ;  Son. 
EVIDENCE  on  questions  of  tesWrnentaij  capacity,  74  to  82. 

general  presumplioa  in  favor  of  sanity,  74. 

on  whom  burden  of  proof,  74  lo  76,  and  note. 

how  attesting  wituessos  regarded  in  law,  76,  225,  226. 

attesting  witnesses  may  testify  as  to  opinions  of  testator's  capacity,  76,  and 


of  other  witnesses  n 

ot  generally  Admissible,  77,  78. 

these  letter  must  state  facts,  and  not  their 

opinions  of  testator's  sanity,  77,  78,  and 

medical  witnesses  may  gire  opinions  itith  certain  qnaliflcations,  79,  and  note, 
medical  books  not  admissible  on  qnesiions  of  sanity,  79  note, 
declaretions,  conversations,  &c.  of  test»(or,  admissible  on  this  point,  79,  80. 
declaration  of  opinion  in  favor  of  sanity,  admissible  against  one  opposing 

will  on  allcgatioti  of  insanity,  BO. 
declarations  and  admissions  of  devisee  or  legatee  in  disparagement  of  will,  80, 

effect  of  laicide  as  evideace  of  insanity,  81 . 

inquisition  of  lunscy.Sl. 

guardianship  ovDT  a  person  as  lunatic  prima  yiicte  evidence  of  inci^Bcity,Bl,82. 
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EVIDBNCE,  (conWnaerf.) 

contenu  of  the  will,  m^ner  of  its  execDtion,  &c.  admisaible,  82,  83,  and  cou*. 
unpublished  wills  have  becD  Bdmitted  in,  on  qaeationB  of  capaciLj,  S3  noM. 
testimoD]'  of  all  the  attesting  wiumses  maj  be  insisted  on,  if  thej  are  liring, 

and  within  process  of  coart,  33S.     Ste  notes, 
mode  of  proof  to  be  adopted  where  some  of  attesting  witnesses  cannot  be 

produced,  or  haTc  become  incompetent,  236,  237,  and  note. 
proof  of  handwriting,  &c.,  when  none  of  the  attesting  witnesses  caa  be  pro- 
duced or  are  competent  at  tinle  of  probate,  S2S^  327,  and  note, 
whether  handwriting  of  testator  must  be  pr«red,  227,  and  note. 
oF  marks,  337. 

diligence  reqnired  in  searching  for  eabscribing  witnesses,  337. 
when  subscribing  witness  fails  in  his  recollectioo,  S37,  228,  and  note. 
'    if  Eabscribing  witness  denies  his  signatate  he  maj  be  contradicted,  22S. 

due  execution  of  will  ma;  be  prored  Iboogh  all  the  tnbsctibing  witnesses 

denj  the  execution,  228. 
good  character  of  witnesses  to  will,  if  dead,  n)ay  be  proved  when  chai^d  with 

fraud,  &c.  238. 
what  alteadng  witaes«es  certify  h;  their  attestation,  228. 
attesting  witness  impeaching  his  own  act,  bj  asserting  incompetency  of  l«s- 
Utor,  23S,  339. 
not  to  be  relied  oa  without  corroboration,  339. 
will  maj  be  established  thongh  the  subscribing  witnesses  depose  to  incapaci^ 

of  testator,  339. 
where  handwriting  of  tubscribing  ffitnesses  cannot  be  proved,  in  case  of  old 

wills,  proof  of  signaUue  of  testator  sufficient,  229. 
wills  over  thirty  years  old  prove  themselves,  229. 
though  witnesses  be  living,  229. 
proof  of  possession  necessary  in  snch  case,  229. 

from  what  period  thirty  years  dale,  229  note, 
what  testimony  necessary  to  prove  will  in  Common-Law  Courts,  230. 
in  Conns  of  Eqnity,  230. 
on  trial  directed  by  Chancery  to   ex- 
'     amine  validity  of  will,  230. 
to  eitahlish  the  validity  and  anthenticity  of  foreign  wills,  7,  and  note. 
when  doubtful  whether  a  paper  is  a  will  or  deed,  si  note,  33. 
See  Pbobatb. 
EXCEPTION,  its  eETccts  in  enlarging  scope  of  devise  in  certain  cases,  608. 
EXECUTION,  and  attestation  of  wills  of  real  estate  in  England  before  1838, 113 

EXECUTION, 

'of  a  will  of  personalty,  135  et  seq. 
where  will  is  made  np  of  several  sheet*,  137. 

as  to  incomplete  papers,  U3  et  seq.    And  see  Fett  v.  Hake,  7  Jurist,  779. 
of  wills  made  since  1837,  144  et  seq. 
of  wills  by  amannensis,  146,  • 

presumption  in  favor  of  due  execution  in  absence  of  distinct  rocolledioa  by 

witnesses,  228,  and  DOto.    See  Blake  v.  Knight,  7  Jurist,  623  ;  Cooper  v. 

Socket,  ib.  681  ;  but  not  in  opposition  to  poaitire  evidence.    Pennant  t>. 

Kingscote,  ib,  754. 
of  will  and  codicil  tof^ther.    See  Biddies  c.  Biddies,  7  Jurist,  777. 
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EXECUTION,  (coniinutd.) 

enui  pmbandi  in  regard  to,  74,  75.     Sm  Patten  p.  ■Willi«mB,  7  Jurist,  864, 

See  Attebtatiok  i  Withebbes;  Evidbkcb. 

EXECUTOR,  maybe  twitnesB  to  al(e»  will  in  BOme  SUlea,  in  othen,  not,  110,111, 

reuoDiicing  tnut,  competeat  witnem.  111  note. 

vbether  hia  wife  becomea  competent  bjhis  renDltdalion,  lit  Dots. 

not  entitled  to  unduposed  of  peraonakj,  111,  nnd  note. 

entitled  to  &  reaidue  bs  reaiduarj  legatee,  althongh  be  does  not  proT*  tbe  will. 
See  Griffiths  v.  Pmea,  11  Sim.  202. 

probate  conclusive  of  hia  appointment,  SS,  23  note. 
EXECUTORS  AND   ADMINISTRATORS,  BObeUlnted   gift   to,  conitroed   b» 
next  of  kin,  ii.  29,  30.    And  see  Daniel  v.  Dudley,  1   Turn.  &  PUl.  1 ; 
Howell  D,  Gnjler,  5  Bear.  157. 

lued  mere! J  oa  worda  of  limitation,  ii,  31. 

beneflcial  iotereat  in  a  gift  to,  iL  32. 

gifts  10,  aa  a  claaa,  3lS. 
EXECUTORSHIP,  devise  aaiodated  with  nomination  to,  KBT.    ' 
EXECUTORY  DEVISES  AND  BEQUESTS,  aa  to,  667  et  aeq. 

trUBlaaa  to.ii.  187. 

for  want  of  preceding  freehold,  668. 
'  notwithstanding  prior  freehold,  660,  668,  669. 

in  derogation  of  a  preceding  fee,  B69. 

whether  condition  or  limiiation  maat  defeat  the  whole  eitata,  670  note. 

Mlate-in  fee  or  in  toil,  reduced  to  an  estate  fgr  life,  670. 

estate  partially  defeated  by  execat'ory  limitation,  670.  • 

effect  where  executory  gift  never  takes  effect,  67 1 . 

subslitnled  devise  failing,  first  devise  held  to  ba  ab«olnte,  671. 

where  executory  gift  is  for  liCti  only,  671. 

effect  where  absolute  interests  are  flrat  givan,  and  then  tnuts  declared  of  ibares 
of  certain  objects,  672. 

qualifying  trusts  operate  pro  lanto  only,  672. 

executory  iuteresta  not  affected  by  acta  of  owner  of  precedent  estate,  672,  673. 

as  to  the  destruction  of  contingent  remainders,  673,  674  in  note. 

nature  of  limitation  somelimeB  depends  on  events  happening  in  tealator's  life- 
time ;  and  poaaiblj  even  on  aubaequent  events,  674. 

effect  where  one  of  the  several  concurrenl  contingent  remaindera  is  sultject  to 
an  executory  devise,  675. 

whether  executory  limiiation  to  ansa  out  of  a  contingent  lemainder,  is  In- 
volved in  its  destmc^on,  675. 

effect  where  defeasible  and  executory  fee  become  vested  in  same  person,  676. 

curteay  and  dower  attach  on  a  defeasible  fee,  676,  677. 

executory  bequest,  677. 

successive  interests  in  personal  chattels,  677,  678,  and  notes. 

equitable  remedy  for  their  protection  and  recovery,  678,  679,  680,  and  notes. 

legal  remedy  of  succeasiva  laXers,  679,  680. 

See  Ihcouk;  Ui-tbiiiob  Gift  ;  Vehtino. 
EXECUTORY  INTERESTS,  when  devisable,  85,  and  note.  ' 

not  affected  by  nets  of  owners  of  precedent  estate,  679,  673. 

tmsts,  doctrine  applicable  to,  640  ;  ii.  186.  187.     See  JoiMi  Txhakot. 
EXEMPTION  OP  PERSONAL  ESTATE  FROM  DEBTS. 

what  will  exempt  personal  estate,  ii.  405. 
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660  dSEZ. 

EXEMPTION  OF  PERSONAL  ESTATE  FROM  DEBT,  (conti'nunf.) 
mere  charge  on  land  doea  not  exempt  persDiiali;,  ii.  40S. 
addition  of  uiother  fnnd  doet  not,  ii.  405. 
rale  DOW  eslabliabed,  B.  406,  ftnd  note, 
ptuul  evidence  inadmissible  u>  exonerate  penonaltj,  ii.  407. 
lelnliTC  amoDQl  of  debts  and  personalty  not  to  be  considered;  nor  of  penonal 

and  real  estate,  ii.  40T. 
a>  lo  eztention  of  charge  lo  funeral  and  iMtamealarj  expenaes,  u.  408. 
where  personalty  is  txprtsili/  sabjected  lo  other  chaises,  ii.  410. 
provision  as  to  the  manner  in  vhich  charge  oa  realty  is  to  be  borne,  li.  411. 
diatinction  between  a  rasidoary  beqneat  and  gift  of  oZf  the  penonalty ,  ii.  414, 

.415. 
effect  where  bequest  of  exempted  personalt;  lapaes,  ii.  433. 
diitinctioD  between  a  general  charge  of  ^t^ooEi  and  a  tniat  topaycertunsamt, 

ii.  434. 
sums  directed  (o  be  paid  oat  of  specific  fund,  ii.  425. 
legacy  dnty,  out  of  what  fond  payable,  ii.  4GS.         * 
trust  10  pay  particular  debts,  ii.  429. 
whether  legacy  is  demoDstratiTs  or  ipeciflc,  iu  424  note.    See  Specific 

troit  to  pay  debts  and  legacies,  iL  425. 

no  distinction  between  direction  to  pay  particnlar  debts,  and  debts  generally, 
IL  426. 

no  priority  between  specified  debt  or  legacy,  and  otheis,  ii.  4ST  note. 

rule  where  ptnonat  fund  is  subjected  to  certain  charges,  ii.  427,  418. 
EXILE,  wife  of,*[nay  dispose  by  will,  36. 
EXONERATION,  legatee  of  an  incumbered  chattel  entitled  lo  claim,  ii.  396,  397. 

gift  of  railway  sharei  on  which  calls  are  unpaid,  ii.  39T. 

mortgaged  estate,  when  to  he  exonerated,  ii.  397. 

devise  a^jtcl  fo  mortgage,  ii.  397. 

funds  liable  to  exonerate  mortgaged  estate,  ii.  39B.    And  see  T  Jurist,  3BB. 
not  specific  legacies,  ii.  39B. 
nor  other  devised  lands,  ii.  399. 
nor  pecuniary  legacies,  ii,  399. 

■s  to  descended  estates  exonerating  devised  estates,  ii.  399. 

rale  where  t««tator  purchases  am  oaert,  ii.  401.    And  see  Exevftioh. 
EXPLANATORY  WORDS  may  raty  the  efiect  of  a  previous  ambiguous  gift  or 

devise,  661. 
EXTINGUISHMENT  of  charge  by  union  of  character  of  mortgagor  aud  mort- 
gagee, 563,  663. 

EXTRINSIC  DOCUMENTS.    See  EBraBBBce. 
EXTRINSIC  EVIDENCE.    See  Pakol  Etidbncb. 

FAILURE  OF  ISSUE. 

words  importing,  when  they  refer  to  objects  of  prior  devise,  ii.  263, 
role  where  the  word  "  such  "  occurs  in  regard  to  personal  eelate,  ii.  268. 

10  real  eaiate,  ii.  S6B. 
when  preceded  by  devise  lo  children  in  fee,  ii.  368. 
or  sons,  daughters,  or  children  for  life,  ii.  268. 
role  where  the  p-ord  "such"  does  not  occur,  ii.  370,271. 
devise  to  children  in  fee,  followed  by  devise  over  on  not  leading  issne,  ii.  372, 
273. 
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FAILURE  OF  ISSUE,  (eimauud.) 

"  in  defaalt  thereof,"  hair  conslmed,  ii.  275. 

extent  of  range  of  objccbi,  how  material,  ij,  279,  S76. 

rnle  where  prior  deviie  embracea  certain  toni  only,  ii.  3TT,  278. 

words  importing  a  failnre  of  isaae  raise  an  estate  tail,  nhen,  it,  280,  iB3. 

their  effect,  when  preceded  hj  a  deTiae  to  children  for  life,  :i.  181. 

general  remarki  upon,  and  conclusions  from  casoa,  U.  387. 

coDcluaiona  how  fbr  affected  by  1  Vict.  c.  26,  a.  29,  ii.  397. 

when  words  held  lo  Rmoaot  lo  an  immediaio  devise  of  reversion,  ti.  29S,  293. 

worda  imparting  whether  thej  refer  to  failnm  indeSnitel]',  or  failnre  at  the  ' 

death,  299. 
general  rale,  ii.  301.  . 

two  exceptions,  ii.  309. 

Gnt,  trhere  phrase  ia  leaving  no  iasae,  ii.  303.    And  see  Manaell  d. 
GroTB,  T  Jarist,  66B. 
ai  toauppljing  the  word  Itaviitg,  ii.  303  notes, 
second  ezceptJan  to  general  rnle,  ii,  304. 
(kilnre  of  testator's  own  issue,  he  having  none,  il  304. 
what  will  restrain  the  words  generally,  il.  307. 
diSerence  where  applied  to  real  and  peraonal  estate,  il.  307. 
when  restricted  in  regard  to  really,  ii.  308. 

where  the  dying  refers  to  a  given  age,  ii.  308, 

devise  over,  on  iaane  dying  nnder  age,  not  restrietire,  ii.  309. 

effect  of  a  collateral  event  being  associated,  ii,  310. 

effect  af  additional  expressions,  il  311, 

"  leaving  no  issue  bbhivd  hik,"  il.  3U, 

fmplicatory  gronnds  of  restriction  from  natore  of  devise  over,  U.  312. 

legacy  to  be  paid  within  a  given  period  after  the  death,  ii.  312. 

nlierior  gifts  being  fir  life  only,  iL  313. 

but  all  the  estates  moet  be  for  life,  ii.  314. 

property  deviaed  over  charged  with  legacies,  ii.  314. 

lo  be  paid  to  thaexecnton,  &c.  of  the  prior  devisee,  ii.  3}4. 

words  "on  the  decease  of  A."ii,  315. 

effect  of  charge  of  legaiSies  to  be  beqaeathed  hj  prior  devisee,  ii.  314. 

words  on  or  after  the  decease,  ii.  315,  316. 
what  will  restrict  in  regard  to  potonai  estate,  ii.  318.  , 

expressions  held  to  be  restrictive,  ii.  31B. 

"after  his  decease,"  ii.  318,  319. 

"  imnediatdii  after  the  decease,"  &c.  ii.  318, 

"  at  their  death,"  ii.  319. 

"  after  him,"  not  restrictive,  ii.  319. 
word  "  then  "  Interposed  between  two  limitaCioQS,  ii.  330. 
bequest  over  involving  personal  trnst,  ii.  320. 
where  the  gift  over  is  to  aurn'mr*,  ii.  321 . 
eS^t  where  gift  over  is  to  person  tiei  living,  ii.  322. 
distinction  whore  nlterior  gjft  is  to  a  person  living  at  death  of  person  whose 

iasoe  is  referred  to,  ii.  322. 
prior  (implied]  gift  to  issue  at  the  death,  ii.  323. 

to  suclfof  the  issue  of  A.  as  he  shoald  by  will  appoint,  ii.  393. 
1  Tict.  c.  26,  s.  29,  ii.  325,  326. 

enactment  that  words  importing  a  failure  of  issue  shall  be  held  to  refer  lo  fail- 
ure at  death,  ii.  326. 
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FAUitTBE  OF  ISSUE,  (eonliBurf.) 

And  aee  Cboss-Rbmaindbks  ;  Gbmkbal  Istbktios  ;  Rbvbbsidhb. 
FAMILY,  gift  to,  ii.  19  et  seq.  and  note ;  ii.  41,  tni  ite  Lilej  d.  Hej,  1  H«re,  580. 

deTisee  uid  gifts  to,  when  Toid  for  nnceitaintr,  il.  SO. 

BjOOnyinonB  with  keir,  ii,  SO. 

where  it  means  heii,  ii.  30,  !1. 

ID  gift  or  real  and  of  peraonal  utate  aimiUrlj  conttned  m  to  both,  ii.  32. 

held  to  mean  b«lr  ippareni,  il.  S3, 

iaflaeuce  nature  of  the  property  has  oa  the  conitrnction  of,  ii.  22,  33. 

where  the  word  oied  to  designate  dtSdrtn,  ii.  33. 

husband  not  included  in  word,  ii.  23. 

where  it  ie  constroed  rriatiora,  ii.  33. 
"FASM"  held  to  pass  both  freeboldi  and  leaseholdi,  SSO,  SSI. 

what  wili  pass  under  devise  of,  G20,  GSl,  GSa,  and  notes. 
fEE-SIMPI^,  passes  by  what  words,  ii.  125,  126,  133,  133,  and  notes. 

by  the  nianifeat  intent,  ii.  136  note. 

gift  of  estate  generally,  with  power  of  disposition,  carriet,  ii.  136  note. 

groand  for  enlarging  indeGnito  devise  to  a  lee,  ii.  126. 

charge  of  a  gross  sum  on  the  devisoe,  ii.  12fi,  137  note. 

as  to  contingent  charges,  ii.  137. 

as  to  devisee  being  also  executor,  ii.  137. 

express  estate  for  life,  or  estate  tail  not  enUrged,  ii.  12T, 

no  enlargement  where  charge  is  on  land  marelj,  ii.  137  note,  138. 

as  to  annaal  charges,  iL  128. 

as  to  current  income  exceeding  annuity,  ii.  128. 

enla^ement  to  a  fee  by  effect  of  a  devise  over,  ii.  139. 

devise  over  enlarges  prior  davige,  when,  ii.  129,  130. 

devise  ia  fee,  with  limitation  over  without  words  of  inheritance,  ii.  130  note. 

whether  catni  qvt  tnut  takes  an  interest  co-CEtausive  with  l^al  estate,  ii  191. 

implied  from  a  limitation  of  the  trust  during  minority,  ii.  132. 

what  words  create  an  estate  in,  ii.  133. 

no  tochoica]  words  necessary,  ii.  132  not& 

word  "  estate  "  carries  a  fee,  when,  Ii,  133,  and  note. 

"esute8,"ii.  133,  134. 

reference  to  occupancy  not  restrictive  of  word  eilale,  ii.  134. 

"estates,  that  is  to  say,  my  Unds,"  situate,  &c.  Ii.  134. 

"the  said pro^ierty,''  held  not  to  pass  the  fee,  ii.  135. 

"qstate"  being  elsewhen;  used  in  an  express  devise  for  lifb,  or  in  an  express 
devise  in  fee,  immaterial,  ii.  135. 

"estate"  used  as  a  word  of  reference,  ii.  136,  I3T. 

"  estate"  occurring  in  introductory  clanse,  ii.  I3B. 
other  introductory  words,  effect  of,  ii.  13S  note. 

"estate"  restrained  by  context,  ii.  139. 

other  words,  effect  of,  in  respect  of  quantity  of  estate,  Ii.  140  et  leq.  and  notts. 

effect  of  recent  enactments  in  England  and  in  some  of  the  American  States, 
in  reference  to  passing  fee  without  words  of  limitation,  ii.  135, 136, 143, 143, 

See  Feppercom  a.  Peacock,  3  Sratt,  N.  S.  651 ;  Knight  b.  Selby,  ib.  409. 

limitation  over  after  devise  of,  void,  677  note. 

nnleSB  first  devise  fails  to  take  effect,  677  note.   • 
FELO  DG  SB.    See  Suicidb. 
FELONS,  devises  by,  51.     See  Chimin,ll  Conduct 
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FIRST  SON,  aerise  to,  implied,  ii.  91,  92. 

FIXTURES,  when  thej  piu  u  hoiuehold  goods.     See  Fatou  v.  Sbeppard,  10  Sim. 

186. 
FORECLOSURE,  its  effects  on  deriie  bj  mortgagee,  89,  S74. 
F0REU9N  LAW,  wills  made  aecordiog  to,  though  not  according  to  law  of  place  of 

'  mode  of  proiing,  7  in  note. 

FOREIGN  WILLS,  when  may  be  admitted  to  probate,  2  in  note. 
FORM  AND  CHARACTERISTICS.     See  Will. 

inetmrnents  in  form  of  deeds,  agiieements,  &c.,  14  et  seq.  and  aotei. 

deed  and  will.  It  note. 

indentnre,  20. 

iadoreement  of  bond,  bilts  and  notes,  SO. 

receipts,  letters,  &c.  SO. 
FBAUD,  evidence  admissible  to  counteract,  360. 

a  will  obtained  bj,  is  void,  41 . 

in  party  writing  a  will  and  taking  a  benefit  onder  it,  42  et  seq. 
FREEHOLDS,  pur  autrt  vie,  dcTises  of,  97  et  seq.  and  notes. 

pass  as  leaseholds,  when,  338. 
"FREELY  TO  BE  POSSESSED  AND  ENJOYED."    Whether  the  fee  passes 
by  these  words,  ii.  133. 

where  combined  with  penonatly,  of  which  the  absolnte  interest  i«  given,  see 
Doe  d.  B00I7  B.  Roberia,  11  Adalph.  &  Ell.  1000. 
"FROM  AND  AFTER,"  eons  traction  of,  637.    And  see  Gontti.  Lowndes,  II  Sim. 

"  FURNITURE,"  what  will  pass  under  a  beqnesC  of,  603;  610. 
FUTURE  ESTATE,  devise  of,  nnder  Stat.  1  Vict.  c.  26,  85,  86. 

genera]  devise,  whether  it  carries  immediate  income,  532,  S33. 

GARDENS,  &c  beid  lo  pass  ai  appurtenaacet,  618,  619. 

GENBRAL  DEVISE  of  real  estate  now  extends  to  property  at  the  death,  88,  89 
notes,  305,  306,  and  note. 

not  lafficient  to  raise  *a  case  of  election,  391. 

formerly  specific  in  its  nature,  88,  305,  306  notes,  IS37,  S28. 

its  operation  under  old  law  in  regard  lo  specific,  lapsed  and  void  devises,  &27. 

its  extent  under  1  Vict.  c.  26,  532.  ■ 

whether  it  canriea  immediate  inconiB  of,  &c.  332,  535. 

its  operation  on  rcTersions,  535. 
GENERAL  AND  PARTICULAR  INTENTION,  doctrine  of,  ii.  288. 
■GENERAL  PERSONAL  ESTATE,  what  words  wiU  pass,  605  lo  614,  and  notes. 
"  GOODS  "  will  pass  person^  estate,  600  note,  POS. 

GRANDCHILDREN  not  inclnded  in  gifts  to  children,  ii.  52.   And  see  Hoot  >.  Bais- 
beck,  13  Sim.  123. 

sometime*  held  that  they  may  take  under  description  of  children,  ii.  52  note. 

when  gifis  to,  void  (or  lemoteiteu,  367  et  seq. 
GBBAT-GRAND  CHILD  REN  do.  not  take  under  designation  of  grendcluldi«D, 

unless,  &c.  ii.  54  note. 
"  GROUND  RENT  "  held  to  inclode  reversion,  628. 
OUARDIANS.'ieiiamentuy,  revocation  of,  see  7  Jurist,  337. 

GUARDIANSHIP,  persons  under  as  lunatics,  or  rum  compoi,  prima  fade  incapable 
of  making  will,  81. 

still  such  persons  may  make  will,  if  in  fhct  sane,  ffl,  82. 
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HEIR,  devise  to,  under  old  1■^T,  119. 
when  pot  10  his  etectjoa,  3B7. 

reanlting  trust  m  favor  of,  466.    Se«  «lio  RBsnLTiHa  Tbhit. 
entitled  to  lapsed  ahare  of  proceed*  of  real  estate,  SOS. 
takes  BQch  lapsed  share  as  penonaltj,  Khan,  SIS,  513. 
where  specific  snroa  pajable  oat  of  the  produce  of  real  estate  belongiDg  to   . 

him,  514. 
whether  blending  proceeds  of  real  and  personal  estate  excludes  heir,  518. 
whether  entitled  to  roid  legacy,  519,  532. 
derise  io,siiiiplf,  ii.  2,  is. 
.  with  Buperadded  qnaliQeation,  ii.  4. 
"  right  heirs  male,"  "  right  heirs  of  mj  name  and  pOEteritr,"  "  iiezt  heir  male," 

ii.8,  171. 
"  first  heir  male,"  iL  8, 13. 
held  to  mean  beir  apparent,  when,  ii.  10,  13. 
used  at  B  word  of  purchase  iu  respect  of  lands  subject  to  local  mode  of  descent, 

or  to  personaltj,  ii.  15. 
used  BB  a  word  of  purchase  in  a  sense  unusual  and  improper,  but  ascertunable 

from  context,  ii.  13,  15,  IT. 
restricted  bj  limitation  over,  to  heirs  of  the  hodj,  ii.  174,  370,  STS.    Aud  aee 

■NOTICB. 

"  right  heirs ' '  held  to  point  to  death  of  testator,  notwitbslMidiag  conjecture  to 
the  conoary.     See  Boydell  b.  Oolightlej,  7  .Tnrist,  543. 
And  see  iKPLicirion;  Neoatitk  Woaj>B. 
HEIR-AT-LAW  of  a  living  persoD,  construed  as  eldest  son,  ii.  10, 11. 
HEIRS  OF  THE  BODY,  where  nsed  as  words  of  limitation,  ii.  6,  301,  203. 
not  controlled  bj  superadded  words  of  limitation,  where,  ii-  303. 
not  controlled  b;  inconsistent  modification,  ii.  304. 
not  controlled  by  the  words,   "in  strict  settlement,"  thongh  devise  does  not 

create  anexecutorj  trust,  ii.  2Sa,  283, 
not  controlled  by  sabseqnenl  equivocal  expressioos.    See  Earl  of  Verulam  p. 

Bathurst,  7  Jurist,  295. 
devise  to  beirs  of  the  body,  or  heirs  female  of  the  body,  as  purchasers,  ii.  6. 
or  heirs  female  of  the  body,  who  are  such  bj  descent,  ii.  7,  171. 
who  are  such  by  purchase,  ii.  T. 
"now  living"  of  an  existing  person's  body,  ii.  10. 
"next  heir  male,"  or  "  male  beir  of  the  body"  in  the  singular,  with  superadded 

words  of  limitation,  ii.  173. 
first  male  beir  of  a  certain  branch,  devise  to  by  purchase,  ii.  9,  IS. 

See  Estates  Tail.  * 

"HEREDITAMENTS,"  what  included  in,  815. 

does  not  pass  the  fee,  ii.  140. 
HEREDITARY  INSANITY,  whether  may  be  shown,  82  note. 
"HEREINAFTER,"  not  applicable  to  subeeqneDt  teetameotary  paper,  133. 
HOLOGRAPH  WILLS,  114,  138,  139,  140,  and  note. 

of  personal  estate,  in  some  of  the  States  valid  without  attestation,  139, 140  in 


"  gift  to  the,  ii.  20. 
has  beeo  held  in  wilt  to  be  synonymous  with  "measnage,"  618  note, 
"  HOUSE  I  LIVE  IN  AND  GARDEN,"  what  wonld  pass  by  devise  of,  617. 
"  HOUSEHOLD  GOODS,"  what  will  pass  under  a  bequest  of,  810. 
HUSBAND  AND  WIFE,  may  convey  as  real  estate,  land  directed  to  be  sold,  whMi, 
493,  494. 
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HUSBAND  AND  fflFB,  imniinutfj.) 

either  being  devisee  or  legatee,  the  other  may  be  witness  to  will,  bat  deviae  or 

legacy  void,  1 1 1  and  note, 
gifts  to,  roacnrreell;  with  another  person,  il.  115.    And  see  Warrington  v. 
Warrington,  2  Hare,  154. 

,And  see  Makbijlob. 
in  ordiDtuy  senM  not  next  of  kin  to  each  other,  ii.  36  note,  33  note. 

IDIOTS,  wills  of,  57. 

"  IF,"  how  constrned  in  regard  to  Testing.     See  Lister  v.  Bradley,  I  Here,  1 0. 

IGNORANCE,  of  contents  of  will,  not  ordinarilj  to  be  presnmed,  47,  4S. 

See  Knowledob. 
ILLEQITIMATE  CHILDREN,  when  and  how  far  objects  of  teatamenlarj  gifts, 
ii.  M  to  113. 
gift  10  children  not  extended  to,  on  mere  conjectara,  ii.  99. 
'    where  there  are  legitimate  tbildren,  generallj  they  only  can  take  ander  descrip- 
tion of  children,  ii.  94  note,  95  note. 
otherwise,  if  will  inanifests  an  intent  to  inclnde  illegitimate  children  Dnder 

term  children,  ii,  94  note. 
the  proof  of  this  intent  moat  come  fVom  the  will  only,  ii.  94  note,  95  note,  9S 

note,  102. 
may  take  by  particnlar  deeciipiion  before  their  birth,  ii.  94  note,  lOB. 
not  let  in  from  absence  of  other  objects,  ii.  97. 
testator's  recognition  of,  not  snfficient,  ii.  98. 
twtator'srecognitionofoneitUgitimaio  child  !n  his  will,  does  not  let  in  another, 

ii.  9S.    And  see  Meredith  v.  Fan-,  T  Jnrist,  794. 
nor  even  his  recognition  of  same  child  in  another  beqnest,  iL  99. 
principle  not  varied  by  teatator  being  anmarried,  ii.  99. 

•  or  an  illegitimate  child,  ii.  95,  96  note, 
bastai^s  take  nnder  description  of  children,  when,  ii.  99. 
instances  of  valid  gifts  to,  ti.  99. 
gift  to  children  "  now  living,"  il  99. 
children  of  a  deceased  person,  ii.  99. 

legitimate  and  illegitimate  cbildren  not  entitled  together  nnder  same  descrip- 
tion, ii.  107. 
■Mtrnefss,  tesiamenlaij  gifts  to,  ii.  111.  • 

See  also  as  to  "children"  meaning  legiiimata  only,  DoTertt.  Alexander, 
T  Jnnst,  134. 
IMFLICATIOS,  doctrine  of,  43B. 

on  what  principle  snsiainable,  441  note, 
firom  devisB  of  pardal  interest  to  tesltuor's  h^r,  4*3. 
ftom  devises  to  sorvivors,  448,  449. 
doctrine  as  to  personal  estate,  449. 
miseellaneoaB  cases,  451, 452. 
devise  ofeqaitable  Iniarest  not  supplied  by,  453. 
ftom  powers  of  selection  and  diatribntion,  4bb,  ii.  122. 
Implied  gift  in  one,  not  preclnded  bj  express  gift  in  another  event,  455. 
preclnded  by  express  gift  in  same  event,  4SS. 
life  interest  not  implied  in  donee  of  poyer  of  distribution,  456. 
ofestates  tail,  456,  ii.  297. 

whether  express  estate  for  life  can  be  enlaiged  to  estate  tail  by,  456,  457. 
estate  tail  not  implied  from  words  referring  to  issue  ol  tiit  dacth,  458. 
VOL.  11.  48 
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IMPLICATION,  {amtimtd.)  , 

estate  tail  implied,  notwith standing  eipreu  coDtingent  deriM  in  tail,  461. 
efibclof  1  Yict.  c.  S6,  upon  the  implication  of  e«Ute»t«i],  461,462. 
of  qnalificalion  to  subsiiinted  gift,  ii.  77. 

See  AccBDBR ;   Ghildbbk  i  CnosB-EEMiiNitaKS.    And  see  Adanu  v- 
Adums,  1  Hare,  537. 
IKCOME,  deatinatioD  of,  nntil  the  vesting  of  exccntorj  deTise  or  beqnett,  ii.  63,  64. 
devise  of,  carries  what,  ii.  381  note. 

See  CoNTEBBiON ;  Gbnebal  Dbtisb. 
INCOMPLETE  PAPEBS,  140  lo  143. 

a  paper  not  complete  aa  written  will,  mtkj  be  ettabliabed  a«  nnncnpatire,  when, 

142  note, . 
■dll  must  contain  teatator'a  irhole  wilt,  142  note. 
INCONSISTENCY,  as  to,  194  et  seq. 
INDORSEMENTS  OF  BONDS— bills  and  notes,  when  held  teilBmentar?,  20,  and 

INFANTS,  wills  of,  29,  SO. 

domicile  of,  and  how  changed,  IS  note. 
at  what  age  ntaj  make  will,  29,  30. 

diETerence  in  respect  to  real  and  pereonal  estate,  29, 30. 
difference  between  age  of  males  and  females,  30. 
in  eomputing  age,  da;  of  birth  iacladed,  30. 
INFLUENCE.     See  Ukddb  Infldencb. 
"INHERITANCE,"  its  effect,  ii.  140. 

INQUISITION,  finding  lanacj  primS  Jade  evidence  of  testamsntarj  incapacity,  81. 
INSANITY,  effect  of,  on  wiUs,  53  et  seq. 
partial,  60  et  seq. 
moral,  66. 

Incid  intetTsls,  67  et  seq. 
INSTRUCTIONS  FOE  WILL,  held  to  be  tostamentaty,  when,  142,  143. 

not  allowed  to  varj  will,  354,  355,  363. 
INTENT.     See  Deci.ahi.tiok  ;  Pabol  Ev(drkce. 

to  exonerate  penonai  estate  from  payment  of  debta,  &c.  ii.  406,  407  note. 
INTEREST,  in  property  that  may  be  devised,  84  et  seq.,  S7,  BS,  89  notes, 
joint  estates  not  devisable,  84,  85. 
BS  to  tr*t  estates,  85  note. 
execnlory,  when  devisable,  85. 
Tights  of  ac^n,  how  far  devisable,  87,  and  note. 
all  contingent  possible  estates  are  devisable,  87  note. 

right  of  entiy,  devisable  by  statate  or  otherwise  in  many  States,  88,  and  note. 
lands  acquired  after  making  will,  88,  305,  306  notes, 
in  many  Slates  aAer-ncqnired  lands  pass  by  will,  if  anch  be  plain  intent  of  m- 

Utor,  87, 305, 306  note. 
eqnit^le,  89.  • 

lands  held  nnder  contract  to  purchase,  90  et  seq.,  and  notes, 
chattel  interests,  leases,  &c.  94,  and  note, 
freeholds  par  outre  vie,  97  et  seq. 
INTERLINEATION,  171  note. 

INTBRPRETATION  AND  CONSTRUCTION  of  wilta,  by  what  Uwgovenirf, 
2,  3  in  note. 
essentially  the  same  niles  govern  in  wills  and  contracts,  362  note. 
IN  TBRROREM.    See  Gomditions. 
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INTOXICATION,  wiU  made  by  penon  in  ttue  of,  55,  S6. 

IKTRODUCTOBY  WORDS  to  a  wUl,  lAethar  they  inflaence  qneition,  whether 
fee  pum,  ii.  138. 
not  nnlese  there  be  words  io  the  deviie  aaScient  to  carry  the  intent,  ii.  138  note. 
whether  they  operate  lo  charge  real  estate  with  debu,  ii.  366, 371. 
"INVALID"  ("THIS  WILL  IS")  written  on  a  will,  effect  of  in  reference  to  revo- 
cation, 160  DOI«- 
ISSUE,  deriie  bi,  witfaoat  gift  to  anceilor,  ii.  4. 

deTisei  to,  in  remainder  on  iewim  to  ancestor  for  life,  ii.  S44. 

deviies  to,  not  expresaly  as  remainders,  bnt  with  words  of  modification,  ii.  S42. 

derises  for  lib  with  remainder  to  the 'issue,  ii.  £44. 

the  like,  with  iDconsiateat  worda  of  limitation  loperadded,  ii.  244. 

the  like,  with  inconsistent  words  of  modification  superadded,  ii.  2b0.    And  see 

Crozier  v.  Crozier,  2  Con.  k  Law.  394. 
influence  of  words  introdacing  deTiac  over,  ii.  S51. 
coupled  with  power  of  dianibation.ia  fee,  ii.  S5S,  354.   . 
synonymous  with  descendants,  if  a  word  of  puichase  and  unexplained,  ii.  35 
to2T. 
"  ISSUE,"  not  restricted  to  children,  ii.  ass  note.   And  see  Heard  v.  Randall,  7  Juiist, 
S98. 
used  as  a  word  of  limitation,  ii.  SS,  340. 
restrained  by  context  to  mean  only  sons,  iL  S57. 

children,[L27,a57,S5S,  359,369.   And  we 
Toang  B.  U'Inlosh,  7  Jurist,  385. 
accompanied  by  beqneat  otot  on  failure  of  issue  at  death,  ii.  360. 
See  FAti.uKB  of  Isbdb. 

JEWISH  BELIGION,  bequest  for  the  propagation  of,  335. 
JOINT  TENANCY,  created  by  testamentary  gifts,  when,  II  lUetseq.  133. 
title  by,  very  mnch  reduced  in  the  United  Slates,  ii.  114  note. 

anrrivorehip  generally  destroyed  in  the  United  States,  except  in  devises  lo 
■msteea,  and  to  husband  and  wife,  ii.  114  note, 
in  chattels,  very  much  restricted  in  United  States,  ii.  116  note. 
where  legacy  Is  giTen  lo  two  or  more  persons,  ii.  1 16  note. 
JOINT  TENANTS,  derisea  by,  84,  85. 

JOINTURE,  power  to,  what  estate  may  be  created  thereunder,  ii.  163,  164. 
JUDGE  OF  PROBATE  may  be  witneas  to  a  will,  1ST  note. 

JUBISDICTION,  proof  that  court  granting  probate  had  none,  renders  the  piobate 
a  nnlllty,  35  note. 

KIN  (NEXT  OF,)  conttntction  and  effect  of  gifts  to,  ii.  38,  36,  38.     And  we  7 
Jurist,  505. 
husband  and  wife  not,  to  each  other,  in  Drdinary  sense,  ii.  36  note,  33  note. 
EINDBED  NEABEST,  being  males,  of  testators  name  and  blood,  at  a  cert^a  time, 

ii.  46,  47.  , 

^OWLEDOB  of  contents  of  will  in  testator,  when  required  to  be  proved,  45  et  seq. 
and  notes, 
will  generally  presumed  to  have  been  read  by  testator,  47. 

"  LANDS,"  what  inclndod  under,  615. 
LAPSE,  general  doctrine  of,  310  eC  seq.  and  notes. 
OS  to  real  estate,  311  et  seq, 
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LAPSE,  {eontmatd.) 

u  to  pereoniilty,  SIS. 

-sll  devisM  lapse,  if  dovisee  die«  inlifttime  of  lestator,  311  oote. 
exception  b;  statute  in  several  oC  the  United  States,  311,  al3. 
ia  case  ofilerige  to  child,  relation,  or  liueftl  deacendanta,  &c.,  derisMi 
dying  in  lifetime  of  tenator  lettring  issae  who  Mrrire  testator,  31 1, 
312  in  note. 
disliDcUoii  in  English  Idw  between  lapsed  dsTise  of  real  estate  and  lapsed 

legacjofperaonsl  estate,  311  note. 
diitinctioD  between  lapsed  devi«o  and  void  devise,  SIS  in  note. 
effect  on  this  distiocdon  of  statntea  in  some  of  the  United  Slates,  maUng  de- 
vise operate  on  all  lands  of  which  testator  died  seised,  3ia  note, 
lesiduarj  devisee  or  legatee  takes  lapsed  legacies,  &c.  313  in  note. 
death,  in  lifetime  of  testator,  of  one  of  several  to  whom  estate  has  been  deviMd 
or  bequeathed  an  joint  tcnanfi,  31S  note, 

as  tenants  in  common,  31S,  and  note,  313  note, 
effect  of  declaration  that  legacy  shall  not,  313. 
doctrine  la  respect  to  gifts  to  classes,  313,  314,  and  note. 

of  l^>se  where  clats  ascertainable  bj  some  event  occnrring  in  teslaUM'E 

life,  314. 
in  gift  to  next  of  kin  or  relations,  SIS. 
Id  devises  of  legal  or  beneficial  ownership  only,  316. 
of  devise  of  charged  propertj,  817. 

desiinaUon  of  a  lapsed  specific  snm  charged  upon  real  estates,  317,  319, 3SS. 
mie  as  to  contingent  charges,  31B. 

where  liable  to  fallnre  by  death,  tbongb  not  expressly  contingent,  318,  Mid 

devises  in  tail  now  not  to  lapse,  if  devisee  leaves  issae,  3S4. 

so  in  general  devises  in  many  of  (he  United  States,  311,  31S  Dote. 

the  doctiine  of,  as  applied  to  tenancy  in  common  or  joint  tenancy,  312,  and 

in  reference  to  powers,  ii.  123. 
claoses  relating  to,  in  recent  English  Act,  3SS,  ii.  SU,  515. 
LAST  SICKNESS,  in  reference  to  nnncDpative  wills,  196  in  note. 

to  signature  of  will  by  aeolber  person  in  some 
States,  143  in  ooie. 
LATENT  AMBIGUITT,  removable  by  parol  evidence,  370.     See  Pirol  Eti- 

LAW,  by  what  local,  wills  are  governed,  1. 

in  case  of  real  eetais,  the  law  of  the  place  where  the  property  is  utnaied  gen- 
erally governs,  1. 
different  rales  established  by  statute  in  many  of  the  American  States, 
Snote. 
in  case  of  personal  estate,  the  law  of  the  testator's  donicil  generally  govenu, 
3,  4  and  note.  , 

so  the  law  of  his  domicil  governs  the  distiibation  of  an  intestate's  penoiwl 


of  wills,  3  tioce. 
establish  a  (bitigo  will  of  personal 

D  cases  wliera  the  testator  changes  his  residence  after  making  his  will,  6,  6 
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LAW,  (condnuH/.) 

will  of  personal  pnipert;  void  by  the  lav  of  the  domicil,  Toid  erery  where,  S,  6. 

paisGdaRer  mtlimgwill,  and  before  death  of  testator,  hovaffecU  will,  139,305, 
306  DOtea.  ' 

"LAWFULLY  BEGOTTEN,"  ii.  17a. 
LEASEHOLDS,  for  yean,  devise  of,  94  el  seq.,  and  noUt. 

whether  they  paw  andar  general  devise  with  freeholds,  547,  S4S,  553. 

will  ptM  where  there  are  no  freeholds,  554. 

for  lives  will  pass,  when.  553. 

whether  tenns  for  years  will  pass  with  copyholds  of  inheritance,  553. 

devite  of  "  freehold  hoDse  io  A."  extends  lo  leasehold,  when,  S54. 

declared  to  pass  nnder  a  geoera^  devise,  by  Slat.  I  Vict.  c.  S6,  s.  26,  554 . 

whether  coQvertable,  500,  503,  and  T  Jurist,  462.     And  aee  CoNVBBaion . 
LEAVING.    See  FAii.nRB  of  Issuk  ;  Scppltiho  Words. 
"  LEFT."  gift  of  what  shaU  be,  332. 
"  LEGACY,"  held  lo  extend  to  really,  59S. 

specific.     See  Sfkcific  Leoaot. 

See  Charoe  ;  Vestino, 
LEGACY  DUTY,  property  professedly  settled  by  deed,  when  lUble  to,  17. 

what  liable  to,  aa  a  rent-charge.    See  Shirley  v.  Earl  Ferrcra,  S  Jnrist,  1047- 

oat  of  what  fund  payable,  ii.  425. 

where  payable  on  gross  amount.  See  Attomey-Genei«t  v.  Fitzgerald,  7  Jnrist, 
569. 

See  Aknditt. 
LEGAL  ESTATE.    See  Tbubtbm. 
LEGATEE.    See  Deviibb. 

LETTERS,  receipts,  &c.  held  taatamenlary,  when,  20,  21  note. 
LIFE  ESTATE,  by  what  words  created  in  wills,  before  1S3S,  ii.  131,  137,  188. 

refused  by  derisee,  remaindenoan  lakes  immediately,  474  note. 
LIFE  INTEREST,  legatee  of.     See  Costbusiob. 

wheD  it  commences,  499,  note. 

in  residuary  estate,  fiom  death  of  testator,  499  note. 

person  holding,  may  be  required  to  give  secnrity,  499  note,  679,  680  note. 
LUUTATIOM,  devise  withont  words  of,  ii.  131.     See  Fbx-Simplb.  . 
'-IMITATIONS  OVER,  as  w  words  inlrodudng,  ii.  71. 

of  personal  estate,  ii.  SftO  note. 

conns  seem  inclined  to  support,  ii.  350  note,  666  notes. 
"LIVES,"  wheiher  joint  or  respectiTe.    See  M'Dermott  v.  Wallace,  5  Bear.  142. 
LOCAL  LAW,  by  what,  wills  are  regulated,  I. 
LOCALITY,  devise  of  property  answering  to  a,  55S. 
LUCID  INTEHVALS,  wUU  made  in,  good,  67  et  seq. 
LUNATICS,  incap^le  of  making  a  will,  except  in  lucid  intervals,  58  lo  BQ. 

incompetent  wiUMses,  147,  I4S. 

MAINTENANCE.    See  BjLmkbdptct. 
HALE  HEIR.    See  Ebtateb  Tail. 
UABK,  a  sufficient  signing,  115  note,  146. 

an  attestation,  I2i  and  note. 
MARRIAGE,  a  revocation,  when,  150,  151,  and  note. 

and  birth  of  childreo  a  tSTOca^oo,  when,  151,  aod  note, 
invalidity  of  ita  effect  upon  gift  to  hatband  and  wifb,  716  nole. 
See  CoHDiiiOH  i  Consbkij  Bbtocatioh;  Widowhood, 
■     48" 
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MABKIED  woman,  probate  of  irill  of,  26,  !T  note. 

will  of,  man  be  proTsd  in  probate  coort  m  well  as  olhera,  37  note,  36  tnd 

not  enabled  to  make  will  bj  32  Henry  VIII.  c.  1,  3D.  * 

cuiaot  maJie  will  of  rMl  or  peraonal  estate,  except,  Ac  30,  31. 

maj  be  empowered  bj  husband,  ai  to  penonal  eilale,  SI. 

general  aicent  oChnsband  not  sufficicDt,  31. 

when  be  may  reroke  hii  aisent,  3S. 

hie  asaent  niaj  be  implied,  32. 

will  of,  made  effectual  b;  husband's  assent,  void  if  she  snrTires  him,  33. 

Ollierwiie  as  to  her  will  under  a  power,  ST. 
may  dispose  of  ecpu-Hce  personal  estate,  without  huBband's  assent,  when,  33. 
ma;  dispose  of  her  inal  estate  under  a  power,  33,  34. 
cannot  dispose  of  ber  real  estate  by  will,  even  with  husband's  assent,  ezc^t 

by  Blatnte,  34,  39. 
statalf  provisions  for  this  pnrpose  in  some  States,  35,  36. 
whose  bosband  has  been  banished  for  UTd,  nay  dispose  of  estates  by  will,  36. 
whether  diapOBiliona  of  estates  by,  are  tecbnicallj  wills,  36. 
formnlities  reqnired  in  respect  to  her  will,  36. 
will  of,  before  marriage,  revoked  by  marriage,  3T. 

and  not  revived  by  her  surviving  her  husband,  37, 
nnlesB  by  repnblication,  3T. 
will  of,  made  during  marriage  under  settlement,  not  revoked  by  ber  snrriTing 
her  husband,  37,  ISO  note.    See  Alibhatioh  ;  Sefabatb  Uhe. 
MARSHALLING  OF  ASSETS,  ii.  390,  39a  et  seq. 
in  bvor  of  legatees  against  the  heir,  ii.  4S8. 
but  not  Dgainst  devisees,  ii.  459. 

unless  lands  are  charged  with  debts,  ii.  439. 
assets  marshalled  againBt  devisees,  &c,  of  mortgaged  lands,  ii.  429,  and  note. 
rule  as  lo  vendor's  lien  for  purchase-money,  ii.  430. 
qoestioQ  between  legatees  and  heir,  ii.  431. 

devisee  of  cootTBCted-for  estate,  ii.  431. 
pecuniary  legatee  not  entitled  to  marshal,  as  against  contracted-for  estate,  in 

respect  of  unpaid  purchase-money,  ii.  431 . 
marshalling  where  one  party  has  several  funds,  aod  another  one  only,  ii.  43S, 

433. 
effect  of  Stat.  3  &  4  Will-  4,  c  104,  upon  the  doctrine,  it.  433- 
mai«balling  among  legatees,  ii.  433. 

exception  where  legacy  as  a  charge  upon  the  land,  &tls,  ii.  433, 
MEDICAL  WITNESSES,  to  a  will,  in  cases  of  alleged  insanity,  may  give  opinions 
ander  qualifications,  7B. 
books,  not  admL<isible  evidence,  79  note. 
"  MESSUAGE,"  what  included  in,  $16,  617.  ' 
MILITARY  SERVICE,  wills  of  men  in,  136  note. 
MIND  AND  MEMORY,  uDSonndoess  of,  51  et  seq. 

what  degree  of  unsonadttess  will  avoid  will,  61  lo  63. 
tnS CONCEPTION,  where  testator  devises  npon  contingency,  miaconceiving  the 

extent  of  his  powera  of  disposition,  645.     See  DBecBiinoH. 
MISDESCRIPTION.    See  MianoiiBB. 

where  name  of  legatee  is  erroneous,  yet  if  the  person  intended  can  be  Mcer- 
tained  it  will  not  disappoint  the  bequest,  338,  339  et  seq,  and  note. 
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MISNOMER,  839,  340,  aod  Aote. 

doei  not  render  legacjr  void,  if  it  can  be  Mcerlaiaed  who  naa  otiject  of  bountj, 

340,  341,  and  ooie. 
d«Tisees  m*7  tak«  bj  popular  name,  if  iaten;  be  clear,  341  note.    Sea  Blun- 
dell  ■>.  Gladstone,  1 1  Sim.  497 ;  Daubcney  v.  Cog^lan,  6  Jurist,  230 ;  Brad- 
ihaw  K.  Tbompson,  T  Jari«t,  387.  . 
MISTAKE  in  locaUtj  of  landa,  336. 

not  necessarj'  that  all  the  particutan  bj  which  testator  describes  tbe  object,  or 
the  Bobjeci  of  bis  dcvUe,  ihoald  be  correct,  338. 

Eufflcicnt,  if  thej  jatj  be  reasonablr  identified,  338  to  341,  and  notes, 
irill  not  defeat  beqneat,  il  no  reasonable  doabi  exist  aa  to  peraon  intended,  338 

note,  339  to  341  note, 
ma;  be  corrected  in  conrti  of  eqnitj,  when  apparent  on  face  of  will,  or  maj 

be  made  oat  bj  dne  constrnction,  359  oote. 
but  vbether  thej  nay  ie  ct*reclaf  on  parol  proof  of,  359  note. 

And  lee  Miscohcbftios  ;  MiaDEscBiiTioH ;  Bevocatioii. 
eoDrta  of  equity  may  correct,  in  trills,  in  what  cases,  3SG  to  359  note. 
where  mistake  apparent  on  will,  359  note. 

by  the  omission  of  the  scrivener  in  preparing  will  of  real  estate,  cannot  be 
supplied  b;  parol,  359  note. 
HlfED  FUND,  of  real  and  personal  estate,  as  ta  sums  payable  out  of,  ii.  399. 
And  see  Stnrge  v.  Dimsdale,  J  Jnrijt,  543 ;  Attorney-General  v.  Soaihgate, 
la  Sim.  77. 
MOIETIES,  qaestioQ  wbether  one  moiety  or  both  moieties  passed,  638,  6!9. 
"MONEY,"  gift  of,  will  pass  perM)naUy,  when,  603  note,  61S,  613.     ' 
the  expression,  may  include  entire  personal  estate,  613  note. 
by  bequest  of.  promissory  notes,  and  other  securities  for  payment  of  money, 

will  pass,  if  such  be  plain  intent,  613  note, 
whether  it  will  past  stock  in  the  fnnds,  613,  and  note.    And  sec  Bogers  v. 

Thomas,  3  Keen,  S  ;  Willis  v.  Plaskett,  4  Beav.  309. 
"  Rbadt,"  whet  it  comprises,  see  Fryer  i>.  Ranken,  11  Sim.  5S. 
MORAL  INSANITY,  66. 

MORTGAGK,  esUte  subject  to,  deriae  of.    See  Eionbkatioh, 
MORTGAGEE  AND  TRUSTEE,  devises  by,  89.  560,  ii.  506,  507. 
MORTGAGES,  whether  they  pass  under  general  devise,  549. 

wbetlicr  the  words  "morlgagei"  and  " ttcuriiia /or  money,"  will  pas*  legal 
estate,  568,  569. 
MORTMAIN,  gifts  in,  S34.    And  see  Charttt. 

coalora  of  London  as  to,  354. 
MDTUAL  AND  CONJOINT  WILLS,  28. 
unknown  to  law  of  England,  S8. 
objection  to,  38. 

NAME.    See  Con&ition;  Kih;  Eihdked;  Mibnoiuk;  Rbiatioh. 

NATURALIZATION,  effect  of,  106.  and  note. 

NECESSITOUS-    See  Rblationr. 

NEGATIVE  WORDS,  not  sufficient  to  exclude  beit  or  next  of  kin',  313,  ii.  15. 

And  see  Johnson  e.  Johnson,  4  Beav.  318. 
NEXT  OF  KIN.    See  Kih,  also  7  Jurist,  SOS.      . 
NOTICE,  devisee,  if  beic  of  the  testator,  must  have  notice  of  a  condition  annexed  to 

to  the  devise,  693. 
"NOW,"  how  construed,  399. 
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NUUBER,  «TTon«oiu  one,  applied  to  children  or  objecu  inpposed  to  be  intended, 

ii.  79. 
NUMERICAL,  amngeineiit  of  clauses,  effect  of, -131,    And  see  Childsbh. 
NDMCUFATIVE  WILLS,  io  Enelaod,  135, 

in  America,  136  in  note, 
mode  in  estremit;  of  tut  sickneas,  136  note. 
made  daring  i^bronlc  diBorders,  136  note, 
calling  □□  witncases  hj  leatator  io,  136  note. 

reqaiaite  number  oF  wiCDesaea  must  be  present  at  aame  time,  136  note- 
to  be  made  ai  testator'a  habiiaiion,  136  note. 

paper  incomplele  ae  written  will,  may  sometimei  be  esiablitbed  as  nnncnpa- 
tive,  137,  HI  in  notes. 

OBLITERATION,  effects  of  partial,  1S4. 

in  will,  bat  not  in  codicil,  169.  ■ 

now  required  to  be  aigoed  and  attested,  170. 
where  a  word  ia  obliterated,  whether  it  may  yet  be  proved  alimids  what  it  wa«, 

171  note, 
if  will  found  obtiteraied  in  teatator'a  bands,  prtfomed  t«  have  been  done  by 
him,  163  nolo. 
"  OBSOLETE,"  written  on  a.will,  effect  of  Bi  to  Teroeation,  160  note. 
OCCUPANCY,  whether  reference  to,  restricUvs  or  not,  630,  631,  and  note,  625. 
OFFICIOUS,  62,  and  note. 

OLD  AGE,  effect  of,  on  capacity  to  make  a  will,  54,  and  note. 
OMISSIOK  in  will  cannot  be  anpplied  by  parol  eridence,  356,  367,  and  notes. 
whether  important  omisaion  in  will  renden  whole  roid,  357  to  359  in  nolo. 
by  tesutor  to  provide  for  children  in  will,  152,  153  note. 
ONUS  PROBANDI,  meaning  of,  75  note. 
OPINIONS,  when  may  be  given  respecting  sanity,  76,  77,  78,  and  notes. 

of  executors,  devisees,  and  legatees  respecting  the  sanity  of  testator,  when 
admissible,  80,  and  note. 

See  WiTN««8B8. 
"  OB,"  changed  into  "and,"  when,  426  note,  437  el  seq.    And  see  Green  it.  Harrej, 
1  Hare,  431. 
read  aa  introducing  a  subalituted  gift,  433,  433,  ii.  473,  474. 
"  OVERPLUS  OF  MY  ESTATE,"  where  restricted  to  peisonalty,  S87. 

FABOL  ETIOENCE,  inadmisaibte  to  control  or  explain  will,  353  et  seq. 
or  to  aupply  omissions,  357  to  859  note, 
admissible  to  show  the  situation  of  testator  in  all  hia  lelationa  to  perwns  and 

things  about  him,  353  note. 
admiasible  to  show  extrinsic  circntostaaces  aidiug  to  an  understanding  of  the 

will,  wben,  352  note, 
doctrine  of  a^miaaibility  of,  nearly  identical  with  that  wbicb  governs  other 

instruments,  393  note, 
if  woiiia  of  will  are  clear  and  have  definite  meaning,  no  evidence  ia  adminible 

to  show  different  meaning,  352  ooU. 
testator,  having  children  and  step-cbildren,  ,devised  Io  children,  evidence  inad- 

miasible  to  show  that  be  meant  to  include  atep-children,  352  note. 
not  admiaaible  to  ahow  illegitimate  children  included  in  tenn  children,  iL  U 

note,  98  note,  103. 
lettna  and  oral  declarations  of  testator  r^cted,  354. 
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PAEOL  EVIDENCE,  {amtiniud.} 

writwn  iiucmctioDi  of  IMUior  to  persoa  who  dnv  ihe  will,  ntjecteii,  354. 
devise  inadverlentl;  omilted,  cauool  be  tapplied  bj,  357  to  359,  and  note, 
admiaeible  to  ihow  chac  anj  given  clause  doe*  not  form  pan  of  the  will,  359, 
360. 
■o  in  cuei  of  fraad,  360. 

u  where  one  will  wu  aaTreptitionBl;  obcmded  on  testator  for 
another,  360. 
pramiw  by  heir  or  devisee  enforced,  360.   ' 
admuKible  to  repel  a  resulting  trust,  360. 

inadmisgible  to  sbow  actual  inteotion  of  testator  bj  hie  own  words  or  other- 
wise, altbough  meaning  of  will  ouiaot  be  ascertained  witbonr  it,  361,  and 

adtniuibte  to  apply  tenns,  not  otherwise  understood,  to  tbeir  objects,  362  nolo. 
jnadmisiible  to  increase  extent  of  estate  named  In  devise,  363. 

or  to  affect  construction  of  worfs  of  locality,  363,  364. 
inadmissible  to  change  position  of  relative  prononns  so  as  to  make  them  refer 

to  different  antecedenU,  3S3. 
words  inconuBtent  with  cgnlezt  may  be  diverted  fittm  thdr  pKmary  accept*- 

tion  by,  364. 
may  be  admitted  to  translate  or  decipher  pecnliar  characters,  365. 
whether  admissible  to  show  meaning  of  contraction,  366  note. 
■dtnissible  to  sbow  Mate  of  facta  nndei  which  testator  made  his  will,  *o  as  to 

place  the  conit  as  to  aa  possible  in  the  position  of  testator  at  the  Ume,  393 

note,  365.    And  see  2  Beav.  318. 
to  show  scale  of  testator's  proper^,  36S  note. 

to  show  hcts  known  to  testator  which  may  be  reasonably  supposed  to 
have  inflnenced  him,  3GS  note, 
popnlar  sense  of  words  resorted  to,  365,  366. 
inadmissible  to  show  state  of  facts  at  tiie  death  of  testator,  to  ioflnence  coti- 

struction,366,  367. 
eBect  of  recent  English  statute  in  this  connection,  367. 
admiistble  to  show  what  is  comprised  in  a  given  description, '368. 
admissible  in  aid  of  the  means  provided  by  testator  for  ascertaining  the  object 

of  gift,  369. 
admissible  to  remove  latent  ambigniCy,  370,  371  et  seq.  and  note.    And  see 

Thomas  a.  Beynoa,  12  Adol.  &  Ell.  431  ;  AUen  v.  Allen,  ib.  451. 
admissible  to  show  which  of  several  persons  or  things  are  intended  by  testa- 
tor when  the  description  in  will  is  equally  applicable  to  each,  371,  and  note- 
otherwise  when  will  affords  ground  for  preferring  either,  373,  378. 
of  testator's  oral  declarations  at  the  time.of  making  will  Co  remove  latent  am- 

bigniiy,  373,  375.     See  Declasationb. 
effect  where  port  of  description  applies  (o  one  pet«on,  and  part  to  another, 

374. 
admissible,  where  name  applies  to  one  and  description  to  another,  374  to  376. 
r^ected  as  between  two  persons  imperfectly  described,  376, 377. 
rnle  where  part  of  description  applies  (o  both  claimants,  and  part  to  neither, 

378. 
mle  where  there  is  a  pereon  answering  the  whole  description,  37S,  379  note. 
inadmissible  to  exclnde  a  person  answering  to  description,  37S. 

to  support  claim  of  one  to  whom  no  part  of  description  applies,  SBO,  and 
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admitted  in  caiei  where  christian  and  sumune  of  legatee  or  devijee  both 

wrong,  381,  and  note, 
inadmisiible  lo  suppi;  total  blanks  for  names,  3B2. 
ag  to  partial  bianlts,  3BE. 
admiseible  to  show  that  name  of  child  toss  intentionaUf  omitted  in  irill,  on  a 

qneslion  of  reTocation  pro  tanto,  153,  153  note, 
admissible  to  show  the  eridence  on  which  a  irilt  ma;  be  allowed  in  llio  coDDtqr 

of  teatator*!  domicile,  6,  7  note, 
inadmissible  to  show  intent  to  revive  fonncr  will  by  cancellation  of  snbseqnent 

will  which  revolted  the  former  one,  167  note. 
admitted,  in   equity,  on  question  of  aabstitoting  "George  Wood"  for  "J. 
Wood"  to  whom  legacy  was  beqneathed,  359  note. 
PAETIAL  INSANITY,  wills  made  nnder,  60. 

PARTICULAR  ESTATES,  destinniian  of,  when  void  in  their  creaiioD,  tit. 
"FATABLE,"  to  what  period  it  refers,  ii.  494,  495. 
PERFOHMANCE.     See  Cokdition. 
FEBPETUITIES,  nile  against,  259. 

ita  history  and  ascertained  extant,  559  et  seq. 

whether  it  applies  to  contingent  remainders,  ii.  515.     And  see  Rehotbxiess. 
PEBSONAL  ESTATE,  generally  first  to  be  applied  to  payment  of  debia,  &c.  ii.  391 

when  exempt,  ii.  391  note. 
FEB80NAL  PROPERTY  follows  the  lex  domicilu,  3. 

PERSONALTY,  to  be  laid  out  in  real  estate.     See  CoMVEBaiOH ;  and  7  Jurist,  410. 
POOR.     See  Rblitiows. 
PORTION,  185  note. 

"PORTION,"  whether  it  passes  accmed  share,  ii.  444. 
POSTERIOR,  of  two  inconsistent  clauses  preferred,  403  note,  404. 
POSTHUMOUS  CHILDREN,  ii.  75,  76,  and  note.     See  Childkm. 

and  bom  afker  making  of  will,  how  far  revoke  it,  151  note. 
POWER.    See  Joiktdbb. 

married  women  may  dispose  of  their  estates  under,  33. 

may  be  conferred  oa  them  before  or  after  marriage,  S3. 
POWER  OF  SALE,  when  valid,  though  aarestricted,  279,  iL  516.     And  see  Wal- 
lis  r.  Fieesioae,  10  Sim.  335  ;  Davies  e.  Davies,  1  Adol.  &  EIL  (N.  S.)  330. 

devise  of  a  part  of  testator's  estate  must  yield  to,  403  in  note. 
PRECATORY  WORDS.     SeeTauHx. 

PREJUDICES,  strong  and  annatuml,  not  gronnd  for  setting  aside  wiQ,  6S  note. 
"  PREMISES,"  what  included  in  the  word,  616. 
"  PRESENCE,"  of  testator,  what  amounts  to,  120  to  laS,  and  notes. 

sufficient,  if  testator  where  he  could  see  witnesses  subscribe,  134  notes. 

attestation  made  in  same  room  with  testator,  prima  Jade  in  his  presence,  125 

;iruiia /acK  not  io  his  presence,  if  in  another  room,  12B  note, 
of  a  blind  testator,  IS4  note. 
PRESENT  TIME,  expressions  of,  refer  to  date  of  will,  399. 
PRIOR  GIFT,  failure  of,  ii.  501, 

PROBATE,  how  far  conclusive,  6,  S3,  S3,  and  note,  319  to' 231,  and  notes. 
evidence  on  which  foreign  wills  admitted  lo,  6,  T  notes. 

of  wills  made  in  foreign  States,  not  conformable  to  law  of  place  of  probate, 
effect  of,  3  note. 
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esMbluhea  claim  of  paper  to  be  received  u  testamenCarj,  S3,  23. 
10  tliat  proof  irill  ooi  be  admitted  in  other  coarts, 
of  fraud,  23  in  note, 

of  insanitj  of  teiutor,  S3  note,  SSO  note, 
of  forgerj  of  will,  S3  note. 
or  of  aaj  otber  want  of  cspocitj,  2S0  note. 
wills  thoagh  admitted  to,  ma;  be  rendered  nugatory  by  conatntction  of  their 

langaage  or  effect,  23  and  note,  24,  26. 
limited,  26,  2T,  36,  37. 
of  testamentary  appointment,  SS,  27,  and  note,  3G,  37,  aad  note,  219. 

See  Marsied  Wohbn. 
jnrisdiction  over  wills,  217. 

executor  must  establiah  bi>  right  in  other  court*,  .by  probate  of  will,  SIS. 
how  far  executor  may  act  before  probate,  ZIS. 
will,  not  cfitetaal  until  probate,  918,  219. 
aulheaticaUd  tsidaict  not  foundation  of  title,  319. 
title  passes  at  death  of  testator,  219. 
tfftct  of,  219  10  221,  and  notes. 

cODcluBivc  as  to  personal  estate,  32,  220. 

and  in  many  of  the  Stales  as  to  real  eatate,  390,  221,  and  notes. 
except  where  conrt  bat  no  jnrUdictioa,  25,  26  in  notes,  as  where  testator  i* 
alive,  220  note. 
partj  receiving  amouni  of  legacy  mnat  repay  it  before  he  can  conten  will,  231. 
of  foreign  wilts,  reason  for,  221. 
fbrma  of,  222  to  221. 

common  form,  222. 
common  from,  not  in  common  nse,  322. 

practiaed  upon  in  some  Statee,  232. 
not  coaclasive,  223. 

within  what  time  must  be  reexamined,  223,  and  note. 
■olemnfbrmorjwrtata,  321. 

generally  reqnired  in  Ibe  D.  Stales  and  forever  binding,  234. 
mode  of  compelling,  224. 

within  what  time,  S25|  end  note, 
testimony  required  in.     See  Evidence. 
of  wills  tost  or  destroyed,  231,  232. 
'      *  destruction  of,  a  diligent  search  formtist  be  shown,  231. 

clear  evidence  of  whole  contents  oF  lost  or  destroyed  will  mnst  bo  given,  231, 

232. 
most  be  made  of  revoking  instrnment,  purporting  to  be  a  will,  before  it  can 
be  given  in  evidence,  192  note. 
PROFITS,  net,  deviie  of,  carries  what,  ii.  381  note. 
PROMISE,  by  heir  to  testator  enforced,  360. 
"  PROPBBTT,"  will  canj  real  estate,  SSI. 

nnless  restrained  by  context,  GSl. 
will  pas*  tbe  foe,  ii.  140. 
"  PROFBBTT  IN  THE  HOUSE,"  held  not  to  pass  mortgage  bonds  and  bankers' 

i«ceipte,  608  note. 
PUBLICATION,  whether  requisite,  US,  and  note. 
etaential,  in  some  States,  118  note, 
what  amounts  to,  118  note. 
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PnBLICATION,  {continued.) 

pmamed,  when  aUted  in  «tl«f  tation  daoM,  I  IS  note. 
PUB  AUTRE  VIE,  freeholdi,  u  to,  97  et  seq. 

deToladon  «id  devises  of.  97  et  seq.  lod  noCn. 
PDBCHASG,  and  descent  diningoiBbed,  ii.  196. 
PUBCHASE-MONET,  whether  it  belongs  to  derisee  of  etxate  coatrMted   to  be 

sold,  18$,  186.    And  Me  Fsirar  r.  Esri  of  Winterton,  5  Bevr.  I. 

QjHASI,  tensDt  in  t^,  derise  bj,  100. 

READ,  how  lor  will  U  preeinned  to  bave  been  read  over  bj  or  to  testator,  tT  et  leq. 
BEAL  ESTATE,  what  general  words  cany,  576  et  uq. 

when  reitrained  bj  associatiait  with  words  applicable  onlj  lo  penonBltj,  S77. 

held  U>  pass  b^  vagDe  and  informal  words,  593. 

probate  coQclnsiTe  oa  wills  of,  in  manj  States,  sao  and  note,  SSI. 

assets  when,  ii.  369,  391,  393  note. 

when  and  how  charged  with  debts  and  legacies,  ii.  363  note. 
REAL  ESTATE  DIRECTED  TO  BE  SOLD.     See  Cosrswios. 
BEASO!!  ASSIGNED,  held  not  to  control  a  devise,  419. 
RECITALS,  whether  tFiej  create  an  actaal  gift,  43B. 
RECOMMENDATION,  words  of,  ma;  create  a  tmst,  34S. 
REFERENCE  BT  A  TESATOR  to  extrinsic  documents,  3G8. 

to  a  disposition  u  made  in  tliat  bis  will,  which  is  not  made,  439. 

to  a  person  as  heir,  held  to  create  a  derise  by  implication,  440. 

erroneons  reference  in  codicil  to  disposition  of  will,  904,  SOS,  440. 
REJECTION  of  danse  in  will  on  issae  demtamt  vd  aon,  358,  359. 

of  words,  as  to,  410. 

of  ambigoont  words  inconsistent  with  prior  devise,  411. 

words  not  to  be  expnnged  unless  inconsistent,  41S. 

word  "respectire"  r^ected.     See  Jones  v.  Price,  11  Sim.  557. 
RELATIONS  OB  RELATION,  gift  to,  ii.  33,  34. 

"  nearest,"  gift  to,  ii.  35. 

gift  10  Ibe  "  nesrest  of  the  name  of  the  P."  ii.  45. 

gift  to  the  "  poor,"  "  poorest,"  "most  nccessitons,"  ii.  35,  36. 
RELEASE,  condition  that  devisee  execntes,  684,  685.    And  see  14  V«s.  341 ;  4 

BcBT.  368  ;  7  Jurist,  339, 
REMAIN,  gift  of  what  ihall,  332. 
"REMAINS,"  bequestofwhat 
REMAINDER,  how  construed,  i: 

VBSTiiia. 
REMAINDER-MAN  of  personal  estate,  right  to  secnrity,  499  note,  679,  680  note. 
REMOTENESS,  general  rnle  as  to,  S59  to  S62. 

validity  of  ^ft  to  be  tried  by  possible  not  actual  events,  S68. 

gifts  to  classes,  when  void  for,  267. 

gift  void  for,  as  being  in  &vor  of  person  answering  a  description,  who  majr  be 
bevond  the  line,  S66,  368. 

beqnest  on  indefinite  failore  of  iasne  void,  SB3.    And  see  Oreen  v.  Harvey, 
1  Hare,  438. 

nnless  preceded  by  estate  tall,  363. 

estates  nlterior  to  remote  gifts  oecessaril;  void,  374. 

interests  of  persons  must  be  capable  of  being  ascertained  within  pTesoribed 
period.    See  Cnrtii  v.  LnUn,  5  Bear.  147. 
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REMOTENESS,  (tMUiitutd.) 

contingent  remalndon,  whether  mbject  to  nile  agkinit  perpetohiei,  ii.  516, 
M7. 
RENEWAL,  effect  of,  apon  a  boiiueM  of  leusbolds,  301.    And  lee  Rehtb  axd 

RENT-CHARGE.    See  Dowex;  LEai.cT  Dutt. 

RENTS.     SeelHCOMS. 

RENTS  AND  PROFITS,  dCTiie  of,  ii.  381  and  note. 

direcifon  to  nix  mone;  ont  of,  whetber  it  authoriiei  a  sale,  ii.  3B3. 
expeniea  of  renewing  leue,  ii.  388. 
RENTS  OF  TESTATOR'S  ESTATE,  deviieof,  ii.  136. 
REPRESENTATIVES,  LEGAL  OR  PERSONAL,  effect  ofgifk  to,  ii.  99. 
REPUBLICATION  of  wills,  expreaied  and  implied,  206. 
whether  can  b«  repabli«hed  bj  parol,  206  note. 
by  codicil,  207  note. 

wilt  made  nnder  andae  influence  maj  be  repabliahed,  &c.  SOT  noM. 
of  will  made  bj  ftma  cowrf,  307  note. 
codicil  refen  to  last  in  date  of  HTeral  willi,  if  no  particalar  date  U  expreited, 

SOT  note. 
of  former  will,  rsTokea  one  of  later  date,  207  note. 
if  intent  not  to  repabliah  appear*  on  face  of  codicil,  ordinal^  praaamption 

rebutted,  20T  note,  909. 
bj  codicil,  to  paiB  estates  acqnired  after  making  of  will,  208  note,  212  nota^ 

tnost  be  attested  with  legal  formalitiea,  208  in  note, 
of  will,  bj  codiciL,  makes  will  speak  from  dale  ai  to  after-purchased  lands, 
but  not  for  reTiring  a  legacy  revoked,  adeemed,  or  satiafled,  212  note. 
,  codicil  maj  repnblish  will  so  as  to  giTs  effect  to  a  deriae,  otherwise  void, 

because  devisee  witness  to  original  will,  213  note. 
does  not  shift  specific  devise  to  di&erant  propertj,  211. 
nor  revive  a  lapsed  devise  or  bequest,  212.  ' 

Dor  core  defect  of  expression  ia  will,  213. 
whether  under  old  law  republication  brought  proper^  comprised  in  a  lapsed 

deviae  within  residuary  device,  SIS. 
how  far  oilteled  b;  recent  English  Act,  208  note,  216,  216,  u.  S12. 
express  lepubiication  of  antecedent  will  not  controlled  b;  parol  evidence, 

355. 
But  see  TJplill  v.  Marshall,  7  Jurist,  819 ;  doctrine  of  Aibley  e.  Wangb,  ex- 
amined, ii.  613. 
BEPUQNANCT,  rule  as  to,  403.    And  see  Morral  a.  Sntuin,  *  Beav.  478. 
REQUIST,  words  of,  ma;  create  trust,  S4S. 

RESIDUARY  BEQUEST,  its  extent  of  operation,  527.    And  see  CoHTBUtoir. 
RESIDUART  DEVISE,  opemtioD  of,  927  et  seq. 

In  relation  to  partial  and  contingent  devises,  530.  * 

executory  devises  in  fee,  530. 
alternative  fee  audiiposed  of  in  event,  530. 
RESIDUART  DEVISEE  OR  LEGATEE,  what  be  takes  in  coses  of  lapsed  or  ' 

void  devises  or  beqaesta,  311,  312  note. 
RESIDUE  of  "effects  real  and  personal,"  after  an  express  devise  of  lands,  S84, 
whether  confined  to  particular  fund,  61 1 . 
fgeneral)  informal  words  held  to  pass,  614. 
RESPECTIVE.     See  Ruectiok  ahd  Sbvekal. 
"  REST  AND  RESIDUE  "  held  not  to  inclode  real  estate,  580. 
TOL.  II.  49 
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RESULTING  TBU8T  TO  THE  HEIR,  m  to,  466. 

qaMiion  wbetber  deviseu  take  beneficwlEj  or  not,  467, 469.    And  Me  7  Jnritt, 

RETERSION,  irfaen  it  pMtM  under  gsDeral  deriso,  &3S. 

nnder  derise  of  laud  "  Dot  wtlled,"  S36. 
whether  exciaded  bj  inaplitade  of  the  limitations.  549,  543. 

by  immedinte  tmst  for  a«l«,  540. 
word,  whether  it  passei  ths  fee,  ii.  141. 
BEVEB8I0NS,  inaccaratel}'  dascribed  \a  devises  of  tham,  301, 30£. 
EETIVAL  OF  A  REVOKED  WILL,  aa  to,  205. 
HEVOCATIO*  OF  WILLS,  150. 

reqnires  aame  enpaeit;  to  reToke  aa  lo  make  will,  159  note. 

bj  marriage  and  birth  of  child  nnder  old  law,  191,  154  note,  158. 

rale  in  refeienee  to,  applies  as  well  where  tettator  had  childieu  bj  fbnnw 
wife,  as  where  he  was  childless,  153  note, 
not  rebotled  bj  parol  erldence,  157. 
pro  lanto,  to  let  in  children  not  named  in  will,  1S1  to  1S3  note. 

in  what  Stales  and  with  what  modiBcationi,  151  to  153  and  note, 
not  confined  to  posihomoas  children  and  those  bora  aAer  tnaking  of  will, 
151,  153  note, 
not  necessarj  that  it  shonld  appur  by  wQl,  that  the  omisuui  of  child's  naioe 
WM  intentional,  may  be  sbowQ  by  parol,  151, 19!  note. 
by  bimiiiig,  tearing,  cancelling  nnder  old  law,  &c.  1 99,  and  note, 
under  new  law,  1  TO,  1 T 1 . 
a  question  of  intention,  1 60  note, 
met*  act  of  cancelling,  nothing,  unlets  there  be  the  aaisnu  rscoeondi,  160 

act  may  be  explained  by  parol,  160  note. 

cancelling,  pn'majiicu  evidence  of,  160  note. 

slightest  degree  of  cancelling  operates  as,  if  done  with  that  intent,  161 

tearing  of  a  seal,  161  note. 
a  blind  testator  ordering  his  will  destroyed  and  supposing  it  to  be  so, 
160  note, 
will  presumed  to  be  reroked,  it  ttaced  into  hands  of  teetator,  and  caniurt  be 

fbukd  at  his  death,  163,  and  note, 
attempt  lo  desih>y,  as  to,  161. 
by  alteration  of  estate,  17S. 

partial  alienation,  173,  and  note. 

Conveyances  in  fee  simple,  174,  175.  A 

where  devise  is  of  equitable  inlerest,  176. 
partition,  177,  and  note. 
^conveyance  upon  trust  for  sale,  178. 
bankruptcy,  ITS. 
mortgage  by  demise,  178. 

effect  of  modification  of  equitable  ownership  in  mortgage  deeds,  178. 
mere  conveyance  of  legal  estate,  180. 

effect  of  conreyauce  upon  a  purchaser's  devise  af^er  contract,  181. 
flat  effected  by  increase  of  testator's  property  during  a  long  period  of  iiiMUiity 

after  making  bis  will,  ISO  note. 
at  to  conveyance  in  execution  of  manisge  articles,  181. 
.effect  of  covenant  to  convey  to  tbe  lue  of  covenantee,  182. 
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iin>BX.  679 

REVOCATION  OP  WILLS,  {amtinutd.) 

of  contract  for  sale  of  >IUr  dcTue,  1S4. 
of  Mttling  ihm  of  derised  Umdi  on  one  of  devlMe),  IS4. 
Ij  alCempt  to  coavej,  18S,  IBS. 
Toid  conrejancea,  irhen  rerocitioTiB.  I8T. 

eflect  where  reiMation  19  coDnected  wiih  new  disposition,  189  et  aeq. 
b;  inconaiatenej  of  disposition,  166  note,  196,  197  note. 
iaformal  rerocatory  cxpressionB,  300. 
fonnded  upon  mlilake,  200. 
qneetion,  to  what  extent  codicil  operates  to  revoke  contents  of  will,  193  note, 

196  and  noted  aeq. 
republication  of  formci^i  cons  latent  will,  193  Dole. 
And  see  Barena  v.  Taylor,  4  Bear.  tib. 

See  Betitai.  ;  Obuteiutioh. 
"BIQHT  AND  TITLE,"  whether  thcso  word«  pass  the  fee,  ii.  141. 
BIGHTS  OF  ENTRT,  dcTiMble,  87  note. 
BVLB,  See  PssPBTDiTisa. 

"SAID  WILL,"occnrnagincodidl,  an,  ii.  S13. 
SALE,  veiling,  where  postponed  nniil  actual  sale,  494. 

And  see  Bents  and  Fbofitb. 
BAHITY,  presumed  when,  74. 

hurden  of  proving  in  case  of  Willi,  75  and  note. 
nnreasonabUncBa  of  will,  evidence  on  question  of  sanity,  S2  note. 
SEALING,  not  a  suEBcient  signing,  113,  116. 

nol  necessorj  to  validity  of  will  in  any  case  in  some  States,  US  note. 

in  othen  made  so  by  statute,  116 

S'EAMEN,  wills  of,  136,  137  note. 

SECBET  TRUST,  as  10,  834,  349. 

"  SECUBITIES  FOB  MONEY,"  whether  sufficient  to  pass  the  legal  estue  of 

mortgagee,  568,  569. 
SEISED,  how  far  tesisior  mnsl  be  at  time  of  making  will,  in  order  to  pass  lands 

owned  by  him  at  bis  death,  87,  BB,  298  et  seq.  notes. 
SELECTION.    See  hniiCAtwn ;  Uhohrtaimtt. 
SEP  ABATE  DSE,  what  words  create  a  trust  for,  69B,  and  notei. 

no  technical  words  are  necessary,  698   note.      And  see  Blacklow  n.  Laws, 
2  Hare,  40. 
SEBVANTS,  gift  to,  7  Ju^is^  457. 

SETTING  ASIDE  WILL,  no  gronnd  tor,  that  testator  entertains  strong  and  un- 
natural prejadices,  &c,  69  note. 

nor  that  he  holds  absurd  opinions,  &c.  65  note,  81  note. 
nor  thai  it  seems  unreasonable,  though  this  would  be  evidence  of  in- 
capacity, 83  note. 
SETTLEMENT,  trusts  directing,  ii.  1B7. 

distinction  when  contained  in  wills  and  when  in  marriage  aniclei,  ii.  193. 
SETTLEMENTS,  instruments  professing  to  be,  held  teatameutaiy,  SO. 
"  BETEBAL,"  read  "  respective,"  42S. 
.        gift  to  several  aliemaHvely,  431. 
"  SHARE,"  whether  it  passes  the  fee,  U.  141,  US. 

kccnied  share  not  incladed  in  word  "  share,"  ii.  443,  444. 
nor  in  word  "portion,"'iL  444. 
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"  SHARE,"  {amlmuirt.) 

wilhont  aid  of  context,  ii.  444,  449. 
SHEETS,  where  thtn  an  man;,  only  one  need  be  signed,  116. 
SHELLET'S  CASE,  the  rale  in,  stated  and  diicuised,  it.  179. 

received  and  adopted  In  V.  StatM,  ii.  177  nota. 
aboliahed  by  statute  in  «ome  Slates,  ii.  177  note. 
SIGNATURE,  position  of,  under  old  law  imniaterial,  116,  and  nota. 
aoder  new  law,  as  to,  14S. 
bj  law  of  Hew  Yoil  and  some  other  Statesmnst  b«  at  tba  ewfof  Hie  will,  114, 

117  notes. 
most  appear  to  be  intended  to  give  the  initnimeat  antbentidty,  117  in  note. 
when  wilt  itood  witbont,  in  FeunijIvaniA,  1 14  nyte. 
effected  bj  another  penoii  guiding  the  hand  oF  the  testator,  116  note, 
made  bj  another  at  request  of  taalator,  145  note, 
of  witnesses,  in  what  part  6f  will,  1S2  note. 
See  AcKHOwi.EDaKBHT ;  Execution. 
"  SOtf,"  wben  a  word  of  limitation,  as  nomen  collectiTam,  ii.  S3!,  331,  S70. 

See  CoBSTBUCTioN ;  Eldbsij  Impucation. 
SPEAK,  from  what  period  a  will  speaks,  29S. 
as  to  gifts  to  children,  300,  305. 
■1  u>  specific  beqnests,  900. 
application  of  the  lecent  English  act  to  g;eneral  gifts,  305,  306. 

speciflc  gifts,  307. 
eflbct  where  there  ii  mare  than  one  snbject  of  gift  at  death  of  teelator,  3D7. 
Bee  lapLiCATiON;  Joint  Tknaktb. 
SPECIE,  enjoyment  in  specie.     See  Convsbsion. 

SPECIFIC  LEGACT,  what  amoanls  lo,  ii.  424  note.    And  see  7  Jurist,  410 ;  Sim- 
mons d.  Vallaace,  4  Bro.  C.  C.  (Perkins's  ed.)  354 notes;  Barton  d.  Cooke, 
5  Vetey,  (Sumner's  ed.)  4ei,  463,  464  in  notes;  Ramond  f.  Brodbell,  ib. 
199  note, 
deviseeandlegateeenlitled  to  exoneration  from  chains,  when,  436, 497,  il.  389. 
trust  to  pay  Bpeciflc  sums  distinguished  from  general  charge,  ii.  434.    And 

tee  Roberts  v.  Roberts,  7  Juriet,3le. 
detisee,  whether  distinguishable  from  residaarj  deviwe  nndcr  new  law,  ii,  393. 
And  see  Cbabob  ;  CoHTBiBtmox ;  Exonbratiov  ;  Gbneral  Dbtisb  ; 
Mixed  Fckd  ;  Speax. 
STATUTES  CITED. 

Magna  Cbana,  c  36,  and  other  earlj  statntes,  (detises  to  eorportlioDi,)  1D>. 
3S  Hen,  8,  c.  1;  34  &  35  Han.  8,  c.  G,  (of  wills,]  30, 101,  lOE. 

1  Edw.  G,  c'  14,  (snp«ntitiaus  n»es,)  334. 
43  Elii.  c.  4,  (charitable  uses,]  336,  238. 

13  Car-  3,  c.  34,  (testamentary  guaidians,)  138. 

29  Car.  3,  c.  3,  s.  S,  (of  frands  to  far  as  respects  execntiDnof  Willi,  113,  135. 

39  Car.  a.  13,  (estates  par  autre  Tie,)  99. 

S&4  Will.  &  Mary,  c.  14,  (right  of  action  againat  deriveM,)  ii.364. 

T  &  8  Will.  3,  t.  37,  (licenses  in  mortmain,)  103. 

9  Geo.  2,  c.  3G,  (chnriUble  uses,)  243. 

14  Geo.  2,  c.  T,  [specml  occupancy,)  138. 
S5  Geo.  3,  c.  6,  (witneswe  to  wills,)  109. 

99  &  40  Geo.  3,  c.  98,  (restricting  accumulation  of  Income,)  S90. 

43  Geo.  3,  c.  107,  (derise*  to  Qovernors  of  Qneen  Anne's  Bounty,)  109, 854. 
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□tDEX.  581 

STATUTES  CITED,  (eontimud.) 

43  Oea.  3,  c.  lOS ;  9  Q«o.  4,-c.  43,  (Charch  Bnilding  AcM,)  t03,  354. 

47  Geo.  3,  c.  74,  (rreebold  esuta  mads  b«i«U  foT  pajment  of  almple  contract 

debt*  of  deccHied  tniden,  ii.  36S. 
65  Qeo.  9,  e.  193,  (deruc  of  copyholds,)  S4S. 

c.  IB4,  (legR<7  dnty  on  proceeds  of  real  e«tale,)  489. 

1  WilL  4,  c.  40,  (execBton  eiccladed  from  nndispoaed-of  peraonaltf,)  111,  361. 
3  &  3  WilL  4,  c.  113,  (remoral  of  diiabilitiM  affecting  Roman  Catholics,)  336. 
3  &  4  Will.  4,  e.  74,  (acknowledgment  of  deed  bj  married  women,)  4S3. 
e.  106,  B.  3,  (dcviie  to  heir,)  112. 

e.  109,  (dower,)  401. 

—  —  — -     ■■"C.  104,  {real  ealates,  assets  for  payment  of  simple  cootrsct-debta,) 
ii.  369,  433. 
Ad  VOK  IBB  Ambudhent  ov  rax  Law  with  beipbot  to  Wills,  1  ViOT.  e.  26, 

Extension  of  deTising  power  to  fnture  inttrests,  89. 

QndiBcaiioni  of  attesting  witnesses,  and  gifts  to  them,  109. 

Execniion  of  wills,  144. 

ReTocation  of  wills  by  marriage,  190. 

BeriTal  of  reroked  will,  166. 

Berocation  by  burning,  cancelling,  tearing,  and  obliterating,  199,  170. 

conreyance  not  revocatory,  189. 

republication  by  codicil,  319,  ii.  912. 
Prom  wbat  period  will  speaks,  309. 

Toid  devises,  038. 

Extent  of  general  devise,  333. 

Leaseholds,  994,  999. 

powers  of  appointment,  999. 

Fee  passing  by  indefinite  devise,  ii.  143. 

£<taies  of  devises  in  bust,  ii.  16T. 

Failnre  of  issae  clause,  iL  297, 326. 
STEWARD,  effect  of  a  direction  to  employ  k  particular,  349. 
STIRPES,  (PER,)  dietribntion,  ii.  35,  81  note.    And  see  Mattiaon  n.  Tanfleld,  3 

Beav.  131 ;  Armstrong  v.  Stockham,  7  Jurist,  230. 
"  STOCK  IN  THE  PUBLIC  FUNDS,"  will  not  pass  back  stock,  90S. 
"  STRICT  SETTLEMENT,"  ii.  22S,  323. 
"  SUBSCRIBED  "  meaning  and  force  of,  122  note. 

how  by  witnesses,  and  in  what  part  of  will,  133  note. 
SUBSTITUTION,  gift  by,  whether  impliedly  subject  to  a  qualification  espi«8S^ 

engrafted  on  original  gift,  ii.  77. 
whether  clause  of,  lets  in  children  of  objects  dead  at  date  of  will,  ii.  473, 474. 
See  Deatb. 
SUCCESSIVELY,  gift  to  several,  336. 
SUICIDE,  committed  about  the  time  of  making  will,  effect  of,  as  proof  on  question 

of  sanity,  81. 
SUPERSTITIOUS  USE,  what,  333. 
SUPPLYING  WORDS,  as  to,  419. 

"wiihoBt  issue,"  read  "without  leaving  issae,"  4IS. 

"  under  iwenij-one  "  supplied,  416. 

to  provide  for  an  alternative  event,  obvioni,  though  not  expreased,  417. 

object  supplied  by  reference  to  preceding  devise,  417. 
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SUPPLYING  WORDS,  (onKmuaf.) 

words  or  limltatioD  oied  in  ons  deviie  not  to  be  applied  to  ft  diBtincI  deTue, 

418  to  <iai.       See  IMFLIGATIOH. 

"  SUEVIVOR,"  when  conGtrned  other,  ii.  436. 

recent  anlhoritiee  for  construing  "eurvivon"  itricl!;,  ii.  43B,  439. 

effect -of  "other"  being  elsewhere  usociated  with  "snrviror,"  ii.  438,  439. 

effect  whore  gift  orer  is  combined  with  a  coUatenil  erent,  ii.  441. 

"  BnrviTor  "  comtiined  with  "  otber."     See  Blade  v.  Parr,  7  Jurist,  102. 

general  conclosion  from  the  cases,  and  practical  ang^estiopi,  ii.  443. 
SUBTIVORSHIP,  word!  of,  to  what  period  referrable,  ii.  4»0. 

whereto  gift  U  imnudiate,  ii.  451 . 

where  the  gift  is  not  immtdiate,  ii.  451. 

cirenmsiance  of  there  being  an  aprat  beqaest  to  aDrYiTon  at -the  diviiioD,  ii. 
453,  4S4,  560. 

"  with  benefit  of  aurvironbip,"  referred  to  death  of  teMMor,  ii.  4M. 

circamatance  of  gift  tieing  produce  of  fnlnre  sale,  ii.  457. 

doctrine  of  recent  cases  as  to  personalt;,  ii.  461, 464. 

disCiaction  in  regaid  to  real  estate,  ii.  463. 

m!e  where  gift  to  BuryiTori  is  condngeat,  ii.  463. 

snTvivorship  conflaed  to  death  of  tenant  for  lif^,  ii.  464. 

execntorj  derise  to  A,  B,  and  C,  or  the  taraicon,  u.  464. 

special  gift  to  aarTiron  explanatorj  of  prior  general  one,  ii.  465. 

BDrvivarship  refbrred  to  majorilj  in  preference  to  another  erent,  ii.  46S. 

to  seyeral,  as  tenants  in  common  for  lift,  and  to  anrriTor^  with  gifi  over  a/Ier 
dtaOi  of  taroivor,  ii.  466, 

woKIs  of  seierance  confined  to  the  inheritance,  ii.  467. 
And  see  Accbdes. 
TAIL.    See  Estate  Tail. 

TENEMENT,  direction  to  permit  tenants  to  continne  in  occupation,  349. 
TENANT  FOR  LIFE,  of  peraonal  estate  mvj  be  required  to  secnre  remainder-man, 

when,  499  note,  678,  679  note. 
TENANT  IN  COMMON.    See  Common. 
TENANT  IN  TAIL.     Bee  Alibhatiox. 

"  TENEMENTS  "  and  "  HEREDITAMENTS,"  what  indoded  in,  616.  ' 
TERM  OF  TEARS.     See  Lbabbbolim. 
TBSTAMEHTABT  CAPACITY,  29. 

infancy,  29. 


blindness,  49. 

deaf  and  dnmb,  49. 

deaf,  dumb,  and  blind,  49. 

alienage,  50. 

criminal  conilnct,  51. 

nnaound  mind  and  memorj,  91. 

old  age,  M. 

dronkenoeaa,  55. 

idiocy,  57. 

lanacy,  57. 

partial  inaanit;,  60. 

moral  insanity,  66. 

lucid  intervals,  67. 

evidence  in  qnestiona  of,  74  to  S3 
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"  THEN,"  M  10  what  period  iE  refers,  659  note.    And  b«b  Hetheri[ig;tan  u.  OakmaD, 

T  JnriBI,  971. 
"  THEHEUNTO  BELONGING,"  what  included  ia,  619. 
"  THINGS,"  will  pus  penonot  ealale,  606. 
TIME.    SeeCoMFUTATioN. 
TRAITORS  AND  FELONS,  deiises  by,  51. 
TRANSPOSITION  OF  WORDS,  329,  421 . 

of  subject  of  deviaa,  423. 

of  oame,  4E4. 
TRUST,  when  taised  by  words  of  entreaty,  recommendalion,  &c.  342.    Aad  see 
Enight  e.  Koight,  3  Bear.  14B  ;  Kiikea  c.  Ward,  1  Hue,  44S. 

word  "  tmsl "  not  neceuary  to  create  one,  470. 

dUtinctioa  between  a  deiiiefar  and  subject  to  a  particular  pmrpoM,  470. 

effect  of  exprcasioDs  of  kindness,  or  importing  benefit  lo  devisee,  471, 

eftecl  of  describing  devisee  by  relationship,  471. 

indefinite,  engrafted  on  an  express  l^it  fee,  ii.  130. 
TRUST  ESTATES,  devise  of,  85,  568,  ii.  505,  SOB. 
TRUST,  (RESULTING,)  466.  . 
TR{jSTEES,  whether  they  take  the  legal  estate,  and  fbr  what  duration,  ii.  149. 

words  "  use  and  tmal,"  their  effect,  ii,  147. 

words  of  direct  gift,  ii.  147. 

direction  (o  apply  rents,  ii.  14B,  149. 

disiinttioD  betweeti  trusts  to  pay,  and  permit  lo  receive,  ii.  149. 

directioD  lo  sell  or  convey,  ii.  150. 

charging  debts  and  legacies,  Ii.  191. 

BDibority  to  gTBDC  leases,  ii.  154. 

words  ''  tmsteea  of  inheritance,"  ii.  156,  157. 

as  to  legal  estate  under  appointments,  ii.  158. 

as  to  copyholds,  ii.  198, 

as  to  leaseboldi,  ii,  199. 

effect  where  testator  has  only  an  equitable  interest,  ii,  160. 

indefinite  chattel  interest,  when  created,  ii.  160, 

aa  to  trust  for  preserving  coatingeiit  remainders,  ii.  191, 

effect  nbere  devise  includes  other  properly,  ii,  167. 

operation  of  1  Vict.  c.  36,  s.  30  and  31,  upon  estate 

see  AckUnd   v.  Fring,  3  Scoll,  S.  S.  397;  Doe  i> 

N.  S.  430. 

ULTERIOR  ESTATES,  acceleration  of.  474. 

effocl  of  fgilnre  of,  ii,  903,  904. 
UNALIENABLE  TRUST,  how  far  admissible,  709. 

wlieiher  eSectnally  created  by  the  old  common  form,  ii.  909. 
cannot  be  engrafted  on  absolnie  ownership; 695,  G96.    And  se«  Green  n,  Harvey, 
I  Hare,  4S8.    See  Baheruptct. 
UNATTESTED  CODICIL,  to  what  extent  operative,  in  regard  to  legacies  chared 

on  real  estate,  129,  130. 
UNBORN  PERSON,  may  take  estate  for  life,  272,  273. 
UNCERTAINTY,  gifts  when  void  for,  338  and  note, 
as  to  sahject  of  gift,  399. 

to  avoid  will  for,  it  must  be  incapable  of  any  clear  interpretation,  328  note. 
gift  of  indefinite  pan,  330. 

a  handsome  gratoiiy,  330  note. 
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DNCERTAINTT,  (contmvtd.) 

or  part  of  K  Inrgcr  quantity  not  nBcert&in  where  deruee  entitled  to  Belecl,331. 

of  what  ibaU  "  nmain  or  be  lefi,"  33S.    And  ue  7  Jariat,  S23. 

u  to  object  of  gifla,  33S. 

gift  to  penons  forming  a  volautsiy  association,  not  Toid  for,  bat  tbej  lake  M 

iudiriduals,  333  nuts. 
gift  to  aeTera!  alternately,  334, 

to  heiiB  male  of  any  of  mj  aona,  or  next  of  kin,  334. 
gifts  to  seretst  socFcasiTely,  336. 
'    refbrences  to  oses  of  other  eatalei,  there  being  more  than  one,  335. 
deriKe  may  be  asrertainabie  by  futore  act  of  testator,  335. 
effect  where  trust  ia  created  bnt  the  object  ia  nncertain,  341. 
not  necetaary  that  all  the  puticulan  by  which  testator  describea  inbject  or 

object  of  gift  shODld  be  accurate,  337. 
mistake  in  locality  of  landa,  337. 
devise  of  tract  of  land  by  name,  333. 
■nEcicnt^if  tbcre  be  no  reaaonable  doubt  a<  to  thing  or  person  intended,  338 

leasehold  will  pass  as  freehold,  333. 

misnomer  of  corporations,  338,  339. 
of  individiiBts,  339. 

mistake  in  part  of  name,  339,  340. 

right  name  bnt  wrong  description,  838,  and  note. 

detiaeea  may  take  by  popalar  name,  341  not«. 

words  too  indefinite  to  create  a  tmst,  344  et  seq. 

technical  langnage  not  necessary  to  create  a  tmst,  844. 

recommendatory  tmsts,  349  et  leq.  and  note. 

direction  to  permit  tenants  to  continue  in  occupation,  349. 
to  employ  a  particnlar  ste*rard,  349. 

■nditor  appointed  by  testator  not  removable.  391.   And  see  lliomasoiiv.HooN, 
b  Beav.  7T ;  Spanner  n.  Dwyer,  3  Conn.  &  Law,  43a. 
mfDISPOSED  OF  INTERESTS,  destination  of,  in  property  directed  to  be  eon- 
TCrtcd,  SOS,  504,  S20,  523. 

operation  of  residuary  devise  on,  535. 
miDIlE  INFLUENCE, what  amounts  to,  and  what  degree  of,  wiU  vitiate  wiUja7  to  41. 

mast  tie  sach  as  to  deprive  testator  of  free  agency,  37. 

whether  may  be  wiibont  Trand,  39.    *     ■ 

effect  of  flattery,  honest  intercession  and  pennasion,  SB  to  40. 

importunity  of  wife  of  testator,  40,  41. 

persuasion  on  death-bed,  41. 

whether  void  as  to  person  exerciung  nndne  influence,  aud^oaijaa  to  othen,4L 
UNIVERSITIES,  not  within  9  Geo.  S,  c.  36,  353. 
UNUARRIED,  whether  it  mean*  not  hantng  been  married,  or  not  married  at  the 

UNPUBLISHED  WILLS  have  heea  admitted  in  evidence  onqnestions  of  a4>acitj, 
&c.  S3  note. 

UNSETTLED  LANDS,  devise  of,  536. 

UNSOUND  MIND  AND  MEMORY,  Bl  et  seq. 

what  degree  of  nnsoandnaas  will  render  will  Invalid,  5S,  53,  S4. 

UNSUBItENDEBED  COPYHULDS,  when  they  pasnd  in  equity  by  a  general  de- 
vise, 549. 

USE  AND  IMPROVEMENT,  devise  of,  carriei  what,  ii.  331  note. 
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VENTRE   8A   MERE,  ii.  T&,  76,  and  ootet.    See   Cbildbbnj   Illboiiimatz 

Chiuikbi'., 
VESTING,  general  mla  u  to,  631. 

words  in  defsnlt  or  far  want  of  objecta  of  prior  estates,  how  conttnied,  633. 
whether  words  importing  failnre  of  iasne,  refer  to  determinatJOQ  of  snlraifittDg 

estate  tail,  633. 
mlewhereprioreatala  takes  effect,  bat  is  determined  inadifrerenCmanner.es^. 
deTiaea  Tested,  notwithstanding  expression  of  seeming  contingency,  636.     And 

seeJai^son  d.  Majoribuiks,  12  Sim.  93;  Greene  o.  Potter,  7  Jnrist,  736. 
"  when  °  referred  to  determination  of  prior  estate,  637  ;  S.  P.  as  to  legacies. 

Lialer  n.  Bradley,  1  Hare,  10. 
of  devises  a/ier  payment  of  debts,  642. 
of  legartes  of  personal  estate,  role  as  to,  6S0. 
of  legacies  charged  on  land,  650. 

under  residpary  cliases,  659. 
gift  of  interest  favors  Testing,  658  ;  and  see  Davies  v.  Fisher,  6  Jurist,  249  ; 

and  mention  of  execntora,  administrators,  and  assigns,  Sannders  n.  Vaatier, 

1  Cra.  &  Fhill.  240. 
not  postponed  by  equivocal  expressions,  660. 
immediate,  by  expianaloty  effect  of  gift  over,  664. 
of  gifts  to  a  person  or  persons  answering  a  particular  description,  661,se3i  11. 

48,  57.    ■ 
law  farors  vesting  of  estates,  631. 

not,  however,  to  defeat  the  intent  of  teslalor,  631  note,  663  nota. 
when  bequest  is  considered  as  independent  of  the  lime  named  for  payment  and 

Tested  at  death  of  testator,  651  note,  653  note. 
time  annexed  lo  substance  of  legacy  vests  at  period  mentioned,  651  note, 
distinction  between  bequest  of  residue  and  of  particular  legacy,  651  note, 
t&eet  when  interest  is  given  before  time  of  payment,  651  note. 
legacy  to  be  paid  when  legatee  attains  majority,  651  note,  654  note. 
legacy  given  ai  twenty-one,  or,  if,  aim,  in  cow,  or  pnmidid,  legatee  attains 

twenty-one,  not  vested,  bnt  contingent,  653  note.     See  Bntcher  v.  Leach,  7 
Jurist,  74. 
See  also  CoNriHoxNci;  Ifj  PiiiSLB;  Widowhood. 
VOID  DEVISE,  323.     See  Lipsn ;  UncEBTiisTT. 

whether  important  omiasiun  makes  will  void,  367  lo  359  note. 
distinction  between  lapsed  and  void  devise,  3tl  note. 

■   "  WHEK,"  referred  to  determination  of  prior  estates,  637. 
WIDOW,  when  excluded  From  share  of  personalty,  400,  401. 
WIDOWHOOD,  devise  during,  with  devise  over  on  marriage,  634,  635. 

gift  during,  good,  710,711  note.    See  1   Greenl.  Cruise  on  Beal  Property, 
Tit.  XIU.,  Estate  on  Condi^on,  c.  l^a.  65,  66,  and  note.    See  Cohsitioh. 
WIFE,  gifts  lo,  how  construed,  303. 

And  see  Hdsbahd. 
WILD'S  CASE,  rale  in,  ii.  234, 2S$. 
WILL,  how  deSned,  1, 13. 

when  called  testament,  and  when  devise,  i. 
more  general  denomination,  1. 
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WILL,  (mntimied.) 

form*  and  cbancteriatici  of,  13  et  B«q. 

DO  porticulw' fonn  DeceBsaiy,  13,  14. 

deed-poll,  &c.,  held  to  hare  tMtamentary  operation,  14  et  mn]. 

difference  between  deed  aod  will,  14  oote. 

contingent  &nd  coDdittonal,  14  note. 

mntnal  and  conjoint,  28. 


e,  SO. 


of  a  letter,  !0,  SI  note. 
writleQ  bj  partj  to  be  benefited,  how  affected  therebj,  43  et  seq. 
how  tax  prestuned  to  have  been  read  orer  b;  or  to  teatator,  47  et  «eq. 
written  in  pencil,  good,  1 14  noie. 
me;  be  wriiien  on  anj  material,  1 14  note. 
tt  reri  estate,  alteatalion,  111  et  seq.,  and  note. 
-  of  penona]  e«t«te,  atteataiion,  135,  and  note. 
cannot  be  set  aaide  hj  Court  of  Eqaitj,  even  for  frand,  84  note, 
power  to  make,  manner  of  making,  and  force,  depend  on  itaiale.  75  note. 
WISE,  words  of,  may  create  a  tnul,  34S. 
WITNESSES,  legadei  and  derisei  to,  108  to  1ia,  and  note*, 
creditor  maj  be  witness,  109.  and  note, 
incompetency  o/  witness  does  not  now  ritiate  will,  1D9. 
ezecntor  may  be  a  wiineae,  when,  110,  and  note. 
In  some  Stales  executor  cannot  be  witnesa  to  wf|],  1 10  note- 
Judge  of  Probate  may  be,  1 27  note, 
need  not  be  credible,  but  must  be  mentalij  competent,  147. 
attesting,  bow  regarded  in  law,  76,  US,  335,  936  in  note, 
wbat  they  certify  by  act  of  atiesiatjon,  TT  note. 

may  give  opinion  of  aanitj,  76,  aad  note, 
other  wilnessea  slats  facts,  77,  78,  and  note, 
■ometime*  allowed  to  give  opinion  formed  from  actual  ohasrration,  TB  Bote. 
medical  may  give  opinion,  under  what  qualifications,  79,  and  note- 
will  may  be  estatJished  against  evidence  of,  123  note. 
by  mark,  133  noie- 

number  of,  required  to  will  in  the  difierenl  SiMea, 
of  real  estate,  1 14, 1 15  nou. 
of  personal  eatate,  136,  137  note. 
not  itecessary  they  should  sign  will  in  presence  of  each  other,  119  note. 

otherwise  in  Vermont,  119  noie. 
must  all  be  present  at  the  time  of  signing  by  tescatot,  in  England,  119  note. 
acknowledgment  of  signature  in  presence  of,  snfScient,  119  to  ISl,  and  noM. 
not  necessary  tbey  should  know  the  iascmmeni  to  be  testator's  will,  131,  123 


whether  iufficient  attestation,  if  they  sign  before  teatator,  132  note. 
And  see  Attestation. 
See  CoHSTBnoTiON,  o^  the  k 


TOUNQER  CHILDBEN,  ii.  84.    8e*CoaflTmD0iioK. 
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